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Diſmes, [or Tithesl. [ 


(B. a) Modus Decimandi. In what Caſes a Man may — Do- 
preſcribe in Modo Dectmandi ; And How. when Lands, 


Tenemenrs, 
and Heredi- 
taments have 


1. A Duimitting that Tithes of Graſs de Jure otight to be made been give» 

A into Hay by the Partſhtoner, yet it leems a ?arith may pre- 0 99 28 
{cribe, without any Conſideration given to the Parſon to pay the gg 3 
Tiches of this in Graſs-C cks, betore an, Tedding thereof. Contra, an annual 
Barham b. Gooſe. Hill. 14 Ja. B. R. per Curiam, przter Potigh: cerr4in Sum, 
ton, who ſeemed e contra them, becaule this {Ireſcription is Non 9, her, a 
Decimando tor this Part. ; ws Tha 

x , | p Our of M ind 

to the Parſon and his Succeſſors, in full Satistaction and Diſcharge of all the Tithes in kind in ſuch 
a Place. 13 Rep. 40. Trin. ) Jac. in the Caſe ot Modus Decimandi._—See(Y) pl 1. 2. 8 C. 


2. So it ſeems a Pariſhioner may make ſuch Preſcription. Contra, 
I. 14 J. B. N. Bar ham and Goſe, per totam Curiam, becauſe 
it is in Non Decimando for this Part. 
3. So d Pariſh may preſcribe without any Conſideration, to pay 
Tithes of Graſs-Cocks alter cedder ana making thereof in Weetzes 
and Wainrows, and putting into Grais-Cocks, then out ↄ the Grats- 
Cocks to ſer out the Tithes, and not io inake it into pertett Hay. | 
4. Contra, is Ja. B. B. berween Poppinger and Fohn/on, A F pl. 
98 But nota, Tyat only Houghton moved it as © * — 
oubt to him, to which no Anſwer was given, bur the Prohibition = 


dented notwithſtanding. 
5. Ik a Pan preicribes, that if he hath under 10 Fleeces of Wool, Hob. 10). 


that he ſhall pay one Penny to the Parſon for each in lieu of Titnes, 5 
and that it he hath more, (*) that he ſhall deliver to the Parſon the. pe 57s. 
tenth Part of his Wool, upon his Conſcience, without Fraud and. 

ovin, line Viſu vel tactu ofthe Parſon; this is not a good Modus, 

auſe it is unreaſonable. M. 12 Ja. B. per Curiain, between 
— Ly the Biſhop of Car//*. Vide the ſame Caſe, Hobert's 

» 149. | 

6. Ik a Man preſcribes to pay to the Parſon for the Tiches of the 
_ tenth Sheep, as it falls out, and the centh Swarth, this is not any Mo⸗ 
dus, becauſe he does not preſcribe to pay other Things than what 
was due. but a ful Tenth. M. 13 4a, B. between Barker and 
Boſwell, per Curiam. | 

7. A Yan may preſcribe to pay the tenth Acre of Weod ſtanding, Hob. 250. 
and fo to pay the rewch Acre of Graſs ſtanding for the Tithe of Hay, - * um. 
Hobert's Reports, Cale 328. Hill, 16 Jac. 

in Caſe of 
Hide v. Ellis, S. P. obiter. 


8. A Man cannot preſcribe in the Negative to be quit of Tithes, but in 
the Negative with an Afirmative, viz. That he and all &c. have uſcd to 
7 of Tithes, Br. Preſcription, pl. 17. cites 7 H. 6. 32. and 

5 | 


B 9. Modus's 


2 Diſmes, [or Tithes]. 
Gibb, 120, | Modus's were real Compoſitions by Parſon, Patron, and Ordinary 
N. the written Evidence of which is loſt ; but the Law preſumes by the 
SC & $ 5b. long inte11upred Uſuage that there was ſuch; Agreed unanimouſly by 
accordingly. Ld, Chancellor and Reynolds and Forteſcue, Judges Aſſiſtants. Bar. 

nard. Rep. in B. R. 292, 293. Hill. 3 Geo. 2. in Canc. Munſon's 
Caſe. 

10. If Tenants Time out of Mind have uſed to pay a certain Price for 

a Tithe Lamb, fo that the Cu/ftom is fully ſettled, though the Parſon in. 
croach more, or the Tenant pay the Lamb in Specie this does nor 
break the Cuſtom ; But if one has paid 1d. for a Lamb for 50 Years, 
and after pays Tithe in Specie before the Cuſtom is ſettled, though he 
pay his 1d. again tor 20 Years, he can't preſcribe in Modo Deci. 
mandi. Savil. 13. pl. 34 Hill. 23 Eliz. in Scacc. Fleming v. the 
Tenants of Dudly, and there ſaid to be ſo reſolved Mich. 25 Eliz, in 
Cam. Scacc. Beake v. Maine. 
I. Parſon libel'd againſt A. for Tithes, A. for a Prohibition ſhew'd, 
That within the ſaid Pariſh of D. there is a Hamlet in which A. inha- 
bired, that the ſaid Inhabirants within the ſaid Hamlet had had Time 
out of Mind a Chapel of Eaſe within the ſaid Hamlet, becauſe the ſaid 
Hamlet was diſtant trom the Church ot the ſaid Parith 3; and with Part 
of their Tithes have found a Clerk to do divine Service within the ſaid 
Chapel; and alſo had paid a certain Sum to the ſaid Parſon and his Pre- 
e for all manner of Tithes, and it was held a good Prejcription, and 
a Prohibition was granted. 4 Le. 24. pl. 77. Trin. 26 Elz. B. R. 
Saer v. Bland. 

12. Where a Man preſcribes 18. for the Tithes of all Willows cut down 
by him in the Pariſh of D. it is not good, For thereby if he cuts all the 
Willows of other Men alſo, he ſhould pay but 18. for all. But he 
ſhould have preſcribed for all Willows cut down by him on his own 
Land, and then it had been good. Bur as it is laid, it is unreaſonable, 
Godb. 60. pl. 13. Mich. 28 & 29 Eliz. B. R. Anon. 

13. A Modus was ſuggeſted in this Manner, viz, That the Proprietors 
and Occupiers of ſuch a Manor, or any Parcel thereof, ſhould pay a Groat to 
the Parſon for Herbage Tithes ; Adjudged an ill Modus, becauſe if a 
Man had but two or three Feet ot Ground in the Manor, he was to 
pay a Groat; But it thould have been laid, zhat the Proprietors and 
Occupiers of ſuch a Manor for themſelves and their Farmers had usd 
to pay 4d. 1 Vent. 3. Mich. 20 Car. 2. B. R. Anon. 

But it the 14. A Preſcription to pay 58. to the Pariſh Clerk in lieu of the 
Parſon be 'T'ithes of certain Land is not good, becaufe he is dative and removable ; 


ried to find C10, E. 71, pl. 26. Mich. 29 & 30 Eliz. B. R. Savell v. Wood. 


Clerk, and ; : ; ; 
ſuch a Sum has been uſed to be paid to the Pariſh Clerk in Diſcharge of the Parſon, ir had been a 


ood Preſcription, and ſo by way of Compoſition, Le. 94. pl. 122. S. C. Mo. 908. ph 1244 
>. C. & S. P. accordingly: 


15. Libel for Tithe of Corn, Hay &c. the Defendant ſuggeſted a 
Preſcription to pay a third Part of the loth in one Part of the Land, and 
in another Part, a Moiety of the 1oth for all manner of Tithes ; The Court 
inclined that it was a good Preſcription, and a Prohibition was 
granted. Godb, 120. pl. 139. Hill. 29 Eliz. Rooke's Caſe. 

16. The Parſon of North-Lynn libelled for Tithes, the Defendant 
ſuggeſted, that he is an Inhabitaut of South-Tynn, and preicribed in the 
Inhabitants there, having Paſtures in North-Lynn, to pay Tithes in kind 
to the Vicar of South-Lynn, where he is not reſident; and that the Vicar 
hath paid to the Parſon of North-Lynu &c. two Pence for every Acre. 
The whole Court was againſt the Prohibition; For Modus Decimandi 


ſhall never come in Debate upon this Matter; But who thall have che 
Tithes, 


"Pitmes, [or Tithes]. 3 


Tithes, whether the Vicar of South- Lynne, or the Parſon of North- 
Linne? Belides, the Preſcription is not reaſonable, Le. 128. pl. 175. 
Trin 30 Eliz. B. R. Gatefield v. Penn, vw 
17. The Defendant alleged a Cuſtom, that the Parſon ſhould have tor 22 728. 

his Ti he Corn the tenth Land ſown with any manner of Corn, and that rig 17 
he ſhould begin always at the firſt Land next the Church Sc. The Parſon by the Par- 

60 , That the Detendant by Fraud and Covin lowed every tenth Land fon in the 
which belonged to the Parſon very ill, and with ſmall Quantiti- , of l 
Corn, and did not dung or manure it as he did the other nine Parts, oy Sirens, 
ſo that it produced not half in proportion of what the other nine Lands in Kind, 
did. And the Opinion 1 was, That the Cuſtom was againſt viz of every 
common Reaſon, and ſo void. Bur if it be a ous Cuſtom, then the tenth Cock 
Parſon ſhall have an Action on the Caſe. Le. 99, 100. Paſch. 30 UM reif ſon of 


Eliz. B. R. Stebbs v. Good lack. the Covin, 


a Prohibiti- 


On was prant- 


ed notwithſtanding the Covin, becauſe the Fraud is to be remedied in an Action on the Caſe at the 
Common Law.— S. C. cited Arg. and there it is ſaid, that the Defendant ar firft got a Prohi- 
bition on account cf the Cuſtom, but the Parſon afterwards had a Conſultation, Wray Ch. ] ſay ing, 
that thi» Cuſtom was gainſt common Reaſon. 2 Wms's Rep 569. cites 1 Le. 99. [But I do 
not obſerve this Matter there.] 


18. The Defendant ſurmiſed that he was an Inhabitant of & and that S C cited 
Time out ot Mind every In.:abitant there, who had Paſtures in N. had 908. * Re 
paid Tit hes for them to the Vicar of S. and that the Vicar of F. had paid to $34; int iy 
the Parjon of N. 24 for every Acre; and the Court held, that Prohibi- of Chapman 
tion lay, and that Plaintitt thould declare, and the Detcndant (in the v. Monſon 
Prohibition) might demur it he will; For it is as it he preſcribed to 

pay 2d. tor every Acre, Cro, E. 135. Trin. 31 Eliz. B. R. Cote- 

tord v. Peace. 

19 In a Prohibition the Plaintiff preſcribed to pay the roth Sheaf of Roll Ren. 

Grain growing en 60 Acres after it was reaped, in full Satisfaction of all 173. S. T 
Grain being upon the ſaid 60 Acres, and u hich hath been accepted &c. 
The Court held this Preſcription not good, tor it is no more than to 
pay ſo much for the roth Part when the Owner pleaſeth ; becauſe he 
may chuſe whether he will make the Corn into Shea\es or not, or as 
much into Sheaves as he will, and fo for the 1oth Part he may not 
have the 3d Part, which is not reaſonable. And. 199. pl. 234. Trin. 
31 Eliz. Adams's Caſe. 

20. Libel for Tithe of Calves &c. the Defendant ſuggeſted a Cut 
in the Pariſh ot B. to pay for the Mill of every Cow 2 d. in ſatisfaction of 
Calves, The Proof was, That there was ſuch a Cuſtom in the Patith for 
all the Land except five Farms, and tor this Cauſe it was held that he 
had tailed in his Preſcription ; For it may be theſe Lands were Parcel 
ot the five Farms ; But had it been proved that the Lands were nor 
Farcel, it had been otherwiſe ; and therefore a Conſultation was granted. 

Cro. E 206. pl. 41. Mich. 32 & 33 Eliz. B. R. Bennet v. Shorc- 
wright. | 

21, Preſcription to be diſcharged of Locks of Wot ought to be ſhewn 
ot Locks caſuaily loſt. Mo. 911. pl. 1283. Mich. 37 and 38 Eli, 
B. R. in a Nota there. 

22. A Prohibition was pray'd on a Suit in the Spiritual Court for Ibid Coz 
Tithes in Kind of a Park now converted inty Tillage, upon a Surmiſe Ch. |. ct- 
De modo Decimandi, to pay a Buck and a Doe tor all Tithes, and pipdee's 
allow'd per Cur. and agreed, iſt. Though they are Feræ Naturæ, yet Cage, char 
they may be given tor Tithes. So to pay Pheaſants &c. 2dly, 'T hough ſach a My- 
they are not tithable of themſelves, yer they may be given tor Modus dus Deci- 


. g ; . Wa mandi ge- 
Decimandi, as a great Tree may be given tor 'Tithe ct Trees tichable, rally tor 


zd ly, we Park & 


4 Diſmes, [or Tithes!. 
not good, zdly, That that is a Diſcharge to the very Soil, and the Park is only 


of tart 2 Liberty, and the Owner may furniſh it with Game when he pleaſes, 
eat be Noy. 148. Sharp v. Sharp. 


rticularly . 
Br all the Acres contained in the Park. 


22. Whether a Modus Decimandi may accrue after Endowment of a 
Vicarage? Quære, But Prohibition deny*d on producing Endo ment 
by Vicar by which it ſeems it cannot. See Godb. 180. pl. 254+ Trin. 
8 Jac. C. B. Anon. 
23 In a Prohibition the Plaintiff declared, That he for ten Years laf 
paſt held and occupied 100 Acres of Land in the Pariſh of S. hing within, 
and being Part of a Park there, called Ungar-Park, and that he, and all 
the Occnpiers of the ſaid Park, Time out of Mind, have uſed to pay to the 
Parſon of F. 41. yearly, in full Satisfaction and Diſcharge of all Tuthes of 
the ſaid Grounds, which 4 1. the Parſon had ſo accepted. After Verdict for 
the Plaintiff, it was moved in arreſt of Fudgment, that the Park was nt 
alledged tv be Antiquus Parcus, and fo to bear Preſcription, and that 
the Preſcription was laid in the Occupiers, when it thould have been in 
the Owners of the Park, nor by Way of Cuſtom in the Place ; bur re. 
ſolv'd, that this was no Matter of Intereſt and Inheritance, but only in 
Part of Diſcharge 3 for every Modus is a Diſcharge ot the natural 
Tithes, and ſo works by Way of Diſcharge. Hob. 118. pl. 148. Hill, 
13 Jac. Shelton v. Mountague. ; 
Roll Rep. 24. If a Modus be for Hay in Bl. Acre, and the Party ſows it with 
121.inpl Cbrn ſeven Years together that does not deſtroy the Modus, but when- 
4. 508 — P. ſoever it ſhall be made into Hay the Modus thall revive ; and when it 
Hay belong- is ſown with Corn the Parſon thall have Tithe in Kind. Godb. 194. 


ed tothe Trin. 10 Jac. C. B. Brown's Cale. 
Vicar, the 
Corn to the Parſon, S. C. cited 2 Show. 462. Arg. S. C. cited Equ. Ab. 368. — When 
no one Year can paſs without ſome certain Duty, this is a permanent Modus, though it be that the 
ſame piece of Ground being ſown ſhall pay the great Tithes to the Parſon, and being converted into 
Meadow hill pay the ſmall Tithes to the Vicar. Arg. Gibb. 120. cites Godb, 194. (pl. 278. Trin. 10 
Jac. C. B.] Brown's Caſe, and Cro. E 136. 


25. A Libel was for Subſtraction of Tithes upon the Statute of 2 E. 
6. the Defendant tuggeſted, That as to that Farm, whence the Tithes 
in queſtion aroſe, there was a Cuſtom to take back thirty Sheaves of the 
Tithe-Corn growing on ſuch a Farm; Per Cur. It ought to be averr'd 
to be a great Farm, and it there were but thirty Tithe-Sheaves in all, 
the Owner ſhan't have them; becauſe that would be an unreaſonable 
Cuſtom, and Day given to the other Side to ſhew Cauſe why the Prohibi- 
tion ſhould not be awarded. Godb. 234. pl. 324. Mich. 11 Jac. C. B. 
Jucks v. Cavendiſh. 
| If the Pre» 26. It there was a Preſcription, Time out of Mind, for a Modus 
ky = Decimandi, if this Modus be not paid for a certain Time, yet this alters 
8 not the Preſcription for this Modus, but he may pay it when he will. 
the Farmer Per Coke Ch. J. 2 Bultt. 240. Trin. 12 Jac. Price v. Maſcall. 
ind, this does not deſtroy the Preſcription as to the Leſſor, Roll Rep. 176. per Coke Ch. ]. 
in S, C. 


Roll Rep. 27. Preſcription, Time out of Mind, for Modus Decimandi for Land 


__ 28 when it was a Park, it ſhall continue for Payment ot this Modus only 
held accord, after that ſuch a Park be diſparked and converted to another more pro- 


ingly by fitable Uſe; Per tor Cur, 2 Bulſt. 240. Trin. 12 Jac. Price . 
Coke Ch. J. Maſcall. 
the Pre- : : | | 
ſcription being to pay ſo much Money, . The Difference is, when the Preſcription is to pay 6; 
zey for all the Tithes of ſuch a Park, and it be diſparked, there peradventure Tithes ſhall not be 


paid; 


= | Ke e 8R-_ Oo © 
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wp here it is ro pay the Shoulder of a Buck or a Doe at Chriſtmas for all Tithes of the Park. 

— if difparke d. Tiettes ſhall be paid as of other Land; per Popham Ch. 5 Cro. E. 467. (bis) 


|. 25 Paſch 38 Eliz. B. R. in Caſe of Bedingheld v. Freak. Mo. 909. pl. 1297. S. C. and ſame 
iverſity ——Ow. 74. S P. by Popham. 


28. If an Orchard, for which there is a Modus, be plow'd and after- Roll Rep. 
wards it be made an Orchard again, the Modus ſhall be paid. Arg. 2 Jos * 
Show. 462 in Caſe of Hill and Harris, cites it as agreed 1 Roll 121. 5 Bonne V. 
Cooper v. Andrews. | | Andrews. 

29. Preſcription that the Parſon Had two Acres of Meadow given in 
Diſcharge of all Tithes of Hay Ground, viz. of all*the Meadow in the Pa- 
riſh, if any arable Land be converted into Meadow, it extends not to diſ- 
charge that. Hutt. 58. cites 14 Jac. Conyer's Caſe, 

zo. A Cuſtom in the Parith ot B. that all Lambs engendered, fallen, 
and bred upon any one Tenement or Living in the ſaid Pariſh, tho they be- 
longed to ſeveral Perſons, were reckoned together, as it they were one Man's, 
that the tenth, or Tithe- Lamb of them ſo counted together, hath been 

aid tor Tithe; The Court held, That all Cuſtoms againſt Common 
Right are triable at common Law; and that this Cuſtom is unreaſona- 
ble, becauſe it may happen, that one Man may have but one Lamb, and 
that may be taken for Tithe, and they that have more ſhall pay nothing. 
Hob. 329. pl. 405. Mich. 18 Jac. Barker v. Cocker. 

31. The King's Leſſee ſhall hold diſcharg'd, tho' his Feoſſee ſhall 
not. Hetl. 60. Mich. 3 Car. C. B. Comins's Cate. 3 

32. Libel tor Tithes of Milk and Calves; the Detendarit ſuggeſted a Litt. Rep. 
Modus, that every Inhabitant, &c. jr. all pay 4d. for every Cow, and 2 fl. 151. Tod. 
for every Cali; Itine was taken upon the Modus, and at the Trial the N e 
Proc was, that the Tithes were never paid in Kind, but that every Iunhabi- totidem Ver- 
tant, Cc. could pay 6 d. and ſome 7 d. ſo that this was not the Proot of bis. 
the Suggeſtion, and a Conſultation was granted; but if a Modus had 
been ſuggeſted to pay 20 3. and the Proof nad been that 40 f. was uſually 
paid, that had been good, it being to intitle the Court to Juriſdiction ; 
but in the principal Caſe no Modus is proved; fo, it is merel y uncer- 
tain, Hetl. 100. Trin. 4 Car. Goddard v. Tiler. 

33. A Cuſtom to pay the 20% Fi, in Satistaction of the Tirhe of al} By the Com- 
Fijh takon in the Sea, is good, for the Tithe thereof is payable only by mon, Law 
Cuſtom, it may by that Cuſtom be leſs than a Tenth; adjudged. Lev. = Ln 
179. Paſch. 18 Car. 2 Sheppard v. Primroſe. the i 
taken in the Sea, becauſe it is not within any Pariſh, and then, 1 © h "ſves 
ought to have the Tithes of them, he ought 2 them wor Lua! wr \ i 115 or yer 


the Moiety may be a good Diſcharge of the whole; and the Parties went to Iſlue upon tic C 
in Cornwall, Noy 108. Hill. 1 Jac. Holland v. Heale. von the Guan 


36. But a Cuſtom to pay the Twel/th Sheaf, in Satisſaction of the Tith: Sid. 2-8. pl 
of all Sheaf Corn, is not good, becauſe the 'Lenth ot the Corn is due * 2 


de jute; per Cur. Ibid. v. Cenrows, 
June. S. C.&8.Þ 

adds a Quære it it had been that he ſhould pay th h bine No „Wreck, but 

r en that ould pay the 12th part after ſtitching &c, and it 1ccms that it 


37. A Modus was alleged in this Manner ; That the Proprietors and 
Occupters of ſuch a Manor, or Parcel thereof, ſball pay a Groat to the Parſon 
% Herbage-Tuhes. The Court held that this could not be, tor it a 
Man had but two or three Feet of Ground in the Manor he thould pay 
a Groar but it ought to have been laid; hat the Proprietors and Occu- 
piers of ſuch a Manor, for themſelves and their Farmers, had paid 4 d. 
Vent. 3. Mich. 20 Car. 2. B. R. Anon, 


C 38. Parſon 
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Tech 33. A Parſon libel1'd againſt J. S. for Tithes, who in a Declaration fi 
was, that 2 Prohibition ſuggeſted a Compo/rtion by Deed made in 1 125, Which was 


, tlic Prior of 


4 c was excepted to, for being before R. II's Time, was before Time of Me. 
| ſeiſed ofa mory, and ſo no Iſſue could be taken, or could it be tried. 2. That 
. Portion of it they did veſt by the Grant, yet that they reveſted in the Parſon 
Tubes in &c. by the Council of Lateran in 1215, or elſe by the Diſſolution of Mo. 


WF 27 gec. naſteries. 3. Becauſe *rwas not ſhe wn thet the Bi/bop was Party; Tas 


ſimul & ſe- anſwer'd, that the Concurrence of the Biſhop was not neceſſary; for 
mel, and as this Caſe was he had nothing to do with it, it being a Priory, which 


po — 2 had an abſolute Eſtate, which a Patron hath not. And, per Cur. The 
1 81 ſole Objection againſt this Preſcription is, becauſe it ſhews the Reaſon 


granted the of the Preſcription, it they had relied on the Deed it might be otherwiſe, 
Manor to W. The Court of Lateran can affect nothing in this Matter &c. and udp. 
+ in the'®: ment affirmed. 2 Show. 439. pl. 403. Mich. 1 Jac. 2. B. R. James 
Words, viz. - Trollo 

Dedit W. F. V+ 4 Tollop. 
Norburiam . _ | . 1 | | 1 
in ſeods, and afterwards pro Decimis Dominii & duabus Caructtis Terra, be ſhould pay to. the Pris 51. 
fer Ann. and the Family of the F's had ever ſince held the Lordſhip diſcharged of Tithes, paying 
58. a Year to the Prior and his Succeſſors until the Diſſolution, and fince to the King. It was ob. 
jected, that the Land whereof the Tithes were demanded was Parcel of the Demeſnes of the Ma. 
ner; But per Cur. the Lord at that time might have enfeoffed another to hold of himſelf, and fo it 
might have been Part of the Demeſne when the Prior granted it, and be afterwards granted and held if 
the Manor, and as to an Objection that the Modus was not good becauſe not paid to the Parſon, the 
Courrt ſaid it might well enough be paid as a Modus to one who has a Portion of Tithes, and that then 
he has Quid pro Quo, Skin. 51.8, C. 


— 309. Whenever a Modus runs high it is a ſtrong Preſumption that it 
| is no Modus; per Holt Ch. J. And the Court retuſed a Prohibition be- 
| cauſe it appeared (as the Modus was pretended to be) that it was of nigh 
the full Value. 11 Mod. 60. pl. 37. Trin. 4 Ann. B. R. Startup v. Do- 
deridge. | 
Gibb. ray. - MA Modus was ſet forth to pay on or about ſuch a Day ſo much &c, 
cites 2 Roll it is ill, for the Day muſt be alleged certain. And the Bill further was, 
265. that the Pariſhioners of &c. conſtantly paid, or ought to pay, ſo much 
which ſhould have been conſtantly paid, and ought to pay. 8 Mod. 
375. Trin. 11 Geo. and cites it as lately reſolved in the Cafe of Harri 
ſon v. Clerk. 

41. Though every Modus muſt be ſuppoſed to have a reaſonable Com- 
, mencement, which the Court admitted; yet as to the Neceſſity of Heu- 
ing now that the Modus is reaſonable, that ſeemed not to be ſo clear; for 
theſe Modus's having been from Time immemorial, none can know but 
that there were ſuch Circumſtances in thoſe ancient Times as might 
ha ve made ſuch a Compoſition reaſonable tho* not diſcoverable now; 
And that ir was ſufficient to ſatisfy us now that Parſon, Patron and Or- 
| dinary might then bind the Revenues of the Parſon, but tho' ſuch In- 
ſtrument be loſt, yer the Modus is not. Per Ld. C. King aſſiſted by 
| Reynolds and Forteſcue J. 2 Wms's Rep. 572. Hill 1729, in Caſe of 

N Chapman v. Monſon. 
| 42. But if an Inſirumem had been made by Patron, Parſon or Ordina- 
ry, to a Layman to diſcharge his Farm of all Tithes, (tho' it would be 
good ſo long as the Inſtrument could be ſhewn) and the ſame ſhould 
once be loſt this being a Privilege in Non Decimando, the Privilege 
would be loſt by Loſs of the Deed ; fo far the Law went in favour 
of the Church; Per Ld. C. King, aſſiſted by Reynolds and For- 
reſcue J. 9 Wms's Rep. 573. Hill. 1729. in Caſt of Chapman v. 
Monſon. 
43. A Bill was brought to eſtabliſh a Modus, which was, That is 
Conſideration the Pariſhioners, at their own Expence, made Tithe-Grajs inio 
Hay, the Inhabitants were to pay no Tithes for dry and unprofitable Cattle, 


It was proved, that the Parithoners had not paid ſuch Tithe Time on 
0 


at in 
$1.11) 
attle. 

out 
of 


o 1 1 
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of Mind, but not that ſuch Non-payment was in Conſideration as afore- 
ſaid. On the other Side it was proved, That Foreigners living out of the 
Pariſh made the Tithe-Graſs into, Hay, as well as the Inhabitants, and 
yer paid Tithe-Herbage, which Ld. C. King thought a material Ob- 
ection againſt the Cuſtom, and made it ſeem to be the Uſage of the 
Pariſh for the Pariſh to make their Graſs into _ of Courſe; And 
likewiſe that the Pariſhioners did not divide the Graſs into ten Parts, 
when cut down, nor till made into Hay, ſo that the Parſon could not 
have any Opportunity of making the Tithe-Graſs into Hay himſelf ; 
and diſmiſſed the Bill with Coſts, but Without 2 po as to any Liti- 
gation at Law. 2 Wms's Rep. 521. Paſch. 1729. Fox v. Ayde. 
44. A Modus, that the Pariſhioners making Tithe-Graſs into H. 


ſoould excuſe not only the Herbage of the ſame Ground, but alſo all Tithe- 


Herbage for all other Land depaſtured by him within the Pariſh, tho' it 
might be a great Parcel of Paſture Land, and tho' the ſame might be 
fed all the Year, is ſuch a Modus as would be roo much for a Court of 
Equity to eſtabliſh, 2 Wms's Rep. 523. Paſch. 1729. per Ld. C. King. 
Fox v. Ayde. | 

45. A Modus was laid to be that every Perſon not inhabiting within 
the Pariſh x B. occupying any Meadow or Paſture Land within the Pariſh 
of B. had Time c. paid 4d. an Acre yearly, and fo proportionably tor 
any greater or leſſer Quantity. And this was held by Ld. C. King, 
aſſiſted by Reynolds and Forteſcue J. to be a good Modus and cer- 
tain enough. 2 Wms's Rep. 565. 572. Hill. 1729. Chapman v. Mon- 


ſon, | | 
6 Every Modus mwuft be certain, otherwiſe no Length of Time will 
make it good. Admitted by Ld. C. King, aſſiſted by Reynolds 


and Forteſcue J. 2 Wms's Rep. 57z. Hill. 1729. in Caſe of Chapman 
v. Monſon. 


(C. a) Modus Decimandi. 
[ Good. hat is. 


I, 1% is a good Modus Decimandi, that, in conſideration the 
Parithioners hath Time out of Mind &c. paid Tithe-Wool of 

all his Sheep which he hath ſhorn, as well of thoſe as he bought two 
Days before the Shearing, as of others that he had kept through the 
whole Year, he hath uſed Time &c. to be diſcharged of Tithe-Wool 
ot ſuch Sheep that he ſold two Days betore the Shearing; for by the 
Spiritual Law they ſhould have Tithes of him, and de Reſiduo 
pro Rata which he told betore Shearing, and therefore, in conſider- 
ation that he here pays — of thoſe which he bought fo ſmall a 
Time before the Shearing for the whole Bear, which is not due by 
the Spiritual Law, it is therefore Good, M. 14 Ja. B. adjudged; 
2. It is a good Modus tor the Tithes ot Calves to pay a Calt tor 
the Tithe it he hath ſeven in one Year, and if he have under ſeven; 
to pay an H ware} tor every Calt for the Tithe, and it he ſells any 
Calf, that he ſhall pay the Tenth of that for which he ſells ir. 


PM. 14 Ja. B. R. between Lee and Collins reſolved, and a {Irohibt- 
tion granted. 


3. It 


. s 
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e.C. cited 3. Tt is a g90d Modus for Tithe ot Eggs, to pay in Lent zo Fggs 
per Cur- for all Tiche ot Eggs M. 14 Ja, B. R. between Lee and Collins, 


25 Mich. a Prohibition granted thereupon. 


| 

10 W. z. : 31 1 

6 B. R. in Ciſe of Hill v Vaux, that he is bound to pay if he has Hens cr not, and he wuſt pay them 
at a certain Tim:—Ld. Raym. Rep 360. S. C. cited by Holt Ch. J. accordingly ; but it the Cuſtom 

was that he ſhould pay 30 Eggs of his own Hens, the Cuſtom would be ill. 


4. It is not a good Modus to pay every tenth Pound of Wool 
for the Tithes of Wool, tf he doth not thew chat he hath paid ſome- 
thing, if his Wool does not amount to ten Pound, for otherwiſe it is 
1 in Non Decimando if it be under ten Pound. M. 7 Ja. B. be: 
[ tween Delman and Barton, per Curiam, tor the tenry Part of this 
4 1s due. 7” | 
| . 5. Note, by the Serjeants that in the Spiritual Court, they will not 
. admit any Plea in Diſcharge againſt Tithes, quod nota. Br. Diſmes, 
| pl. 11. cites 8 E. 4. 14. | a 

6. In preſcribing to be diſcharged of Locks of Wool, it ought to be ſhewn 
of Locks caſually loff; Nota. Mo. git. in pl. 1283. Mich. 37 & 38 
Eliz. B.R. 

7. Prohibition was ſued upon a Cuſtom to pay an Halfpenny for the 


Wool of Sheep ſold after ſhearing, and betore Mich. and adjudg'd a 
Cato, Mo., 911. pl. 1283. Mich. 37 & 38 Eliz. B. R. 5 ame 


8. A Cuſtom was alleged to pay Zithe-N oo at Lammas Day, and ſays, 
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1. 1280 S. that he ſer it out at that Day; Ic was objected that this is not good; 


P 

& S. P. for that this is not Modus Decimandi, but tor the Time only which 
n is to be tried in the Spiritual Court; But the Court held it good ; For 
it is de jure when it is clipp'd, but by Preſcription in may be ſet out 
altogether at another Day, and that is good; Per Cur, Cro. E. yoz, 

pl. 21. Mich. 41 & 42 Eliz. B. R. Green v. Hun. 
9. Libel &c. by the Vicar of D. for Tithes, the Defendant ſug- 
geſted a Modus to pay ſo much to the Parſon of D. in diſcharge ot his 
Tithes. The whole Court agreed, that a Modus to pay ſo much to the 
Parſon will not diſcharge him from paying Jibes to the Vicar ; And there- 
fore a Conſultation was granted. 3 Bulſt. 220, 221. Mich. 14 Jac. 


Wintell v. Child. 
10. A Cuſtom was ſuggeſted, That if one has Lambs under the 


Number of ſeven, he ought to pay an Halfpenny for every Lamb in Lieu 

ot all Tithes of Lambs, if he has but ſeven the Parſon to have the ſe- 

venth, and ſhould pay 3 d. it he had eight he thould pay 2 d. if he had 

ten the Parſon ſhould have the tenth, without paying any Thing. A- 

greed that this being a Cuſtom which they retuted to allow of in the 

| Spiritual Court, that a Prohibition ſhould be awarded, Cro. C. pl. 2. 

"i Paſch. 10 Car. B. R. Anon. | 

. 11. Cuſtom to pay Tithes in Kind for Sheep if they continue in the Pariſh 

| all the Tear; but if they are ſold before ſhearing Time, then to pay but an 
Halfpenny ſer every one ſo ſold; This was held an unreaſonable Cuſtom. 
Mar. 79. pl. 128. Paſch. 17 Car. C. B. Weeden v. Harding. 

12. A Vicar libelled for Tithes of Willow Faggots. The Defendant ſug- 
geſted tor a Prohibition a Modus of paying 2 d. per Ann. to the Rettor 
for all Tithes of Willows. The Court held. that a Modus to the Rector 
is a good Diſcharge agaznſt the Vicar. Mod. 216. pl. 3. Trin. 28 Car. 
2. C. B. Anon. 

Keb 602. 13. Prohibition was pray'd upon a Cuſtom alleged, That all Perſons 
pl. -6. Bau- 7oho had Lands in ſuch a Village, but lived out of the Village ſhould pay 40. 
* r Ann. only, in dati sfaction of Tithes, But this was held an unreaſon- 


B Hh Il % O * * 
5 C. heid able Cuſtom, that Foreigners ſhould have grearer Privilege than thoſe 
who 
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wh It in the Village, and are at greater Charge in reſpect of their accordingly ; 
2 2 ſo the Prohibition was denied. Lev. 116. Mich. 15 _ 8 
Car. 2. B. R. Bawdry v. Buſhell. ; 


there is no 


+ . Precedent 

ſo variable and dancing.— Modus for Foreigners to pay 4d. per Acre yearly for Herbage 
2 — held good, per King C. and two Judges. Gibb, * Hill : Geo. in Canc. Monſon 
7 Chapman — But theſe two Caſes were exploded, and the Court held it a good Modus, and ſaid, that all 
Modus's were at firſt upon an Agreement between the Parſon, Patron, and Ordinary, and by ſame 
Deed or Inſtrument in Wren in the Nature of a Contract or Agreement, which though now 
loſt, yet being run out into a Preſcription continues good; that here. 1s no Uncertainty in the Mo- 
dus, for the Parſon is always ſure to have the 4d. per Acre, or elle the Tithes in Kind, nor is there 
any Burthen on the reſt of the Pariſhioners by one or two going out ot the Pariſh, and a leaping or 
dancing Modus is where the Modus irſelf varies, and is ſometimes more, or ſometimes leſs, which is 
not the preſent Caſe, and decreed accordingly by the Lord Chancellor, aſſiſted by Mr. J. Reynolds, 
and |]. Forteſcue Ld. Chancellor ſaid, the Caſe in Keble might perhaps be the Occaſion of this 
Suit. Abr Equ. Caſes 369. Trin. 1930. Chapman v. Bp. of Lincoln. — Ld. C. King diſapproved 
of the Reaſon in Lev. 116. that the [nhabitants ought to be more favoured in a Modus than Foreign- 
ers, becauſe liable to Repairs and Veſtments of the hurch ; Whereas by the Reſolution in Jeffrey's 
Caſe, 5 Rep. 66. b. a Foreigner occupying Lands within the Pariſh, though living out of the Pariſh, 
is liable to Repairs, and even Ornaments, and ſaid it was a ſudden Opinion upon a Motion. 2 Wms's 
Rep. 565 to 567. Hill. 1729 5. C. by Name of Chapman v. Monſon, ard e contra. — Ibid. 574. 
Ld. C. King, aſſiſted by Reynolds and Forteſcue J's, diſliked that Caſe in Lev. 116. and it was 
then ſaid, that in the ſame Pariſh in which the Modus was inſiſted upon in Lev. 116. the very Mo- 
dus, — that Opinion, had been obſerved, and Tithes paid in Kind, which 


ewed 
that no regard was had to that Opinion, and the Parſon not adviſed to rely upon it. — Gibb. 121. 
in Caſe of Monſon v. Chapman, that Caſe in Lev. 116. was denied to be Law. 


14. A Cuſtom was alleged, That all Perſons in the Pariſh who had 
Sheep on their Gronnds on Candlemas- Day, fhould upon full Payment of full 
Tithes for ſuch Sheep which were there on that Day, be diſcharged of 
Tithes of all Sheep that after wards ſhould be upon their Ground in that 
Near ; But this was held an unreaſonable Cuſtom. Mod. 229. pl. 18. 
Trin. 28 Car. 2. C. B. Moor v. Field. | h | 

15. A Prohibition was pray'd upon a Suggeſtion of a-Modus to pay 
for all Tenants and Occupiers of the Land in Diſcharge of Tithes ; bur up- 
on the firſt Motion of the Preſeription in the Occupiers was doubted by 
the Court; tho? at Length, inaſmuch as it goes only in Diſcharge, and 
not in claiming of an Intereſt; the Prohibition was granted upon Con- 
ſideration of the Caſe of Cowper v. Andrews Hob. [39] & Ibid. 488. 
(118 148] Shelton v. Montague, and 1 Cro. Baker v. Breteman. 
3 Lev. 386. Hill. 5 W. & M. in C. B. Stopp v. Peacock. 


16. 118 12 . 3. cap. 16. F. 1. Enatts, That every Perſon who ſhall 


ſow Hemp or Flax hall pay to the Parſon, Vicar or Inpropriator of Rat Fa. 


riſh or Place, yearly 5 s. for every Acre of Hemp and Flax, before the 
be carried ff the Ground; for the Recovery whereof the rk Or. 40 8 
have the uſual Remedy. 


S. 2. This Act ſhall not extend to charge any Lands diſchars'd b | 
Modus Decimandi, Ancient Compoſition, or otherwiſe. nee 
Made perpetual by 1 Geo. 1. cap. 26. 


17. A Modus to pay 25s. in the Pound out of the Rent ; ; 
Time to Time is no Modus. Mo reſervꝰd from 


Ld. Raym. Rep. 696. 697). Mich. 
Byne v. Doderidge, F | : n 
18. Bill was brought to eſtabliſh a Modus which was laid thus ; For 


Payment of ſuch a Sem of Money, [while the Lands are in the Hands of 


the Proprietors] but if in the Hands of any other Perſon, to pay Tithes i; 
Kind, or the Money, at the Election of the Parſon. + Chancellor ſaid, 
that he would never eſtabliſh a Modus againit a Parſon, without a Trial 
at Lew, if he deſires it; 


but this Modus is clearly ill, for a M N 
not be deſultory. Sel. Caſes in Canc. in Ld, . prdges 


Mich. 11 Geo. Webber v. Tay lof. nnn. 


19. Note; 


8 "Dilmes, [or Tithes]. 


19. Note; The Court unanimouſly agreed, That the ſame Land may 
at one Time pay, Tithe in Kind, and at another Time a Modus, where ther, 
are different Circnmftances ; the only Thing eſſential ro a Modus is, that 
the ſame Land ſhould not pay Tithe in Kind and a Modus both, where 
there are the ſame Circumſtances, Barnard. Rep. in B, R. 293. Hill, 
3 Geo. 2. in Munſon's Caſe. 


* 


Gibb. 119. 20. Bill ſer forth that there was a Cuſtom in the Pariſh of B. that all 


o 


Monſon v. Perſons occupying Paſture and Meadvw there, ſhould be diſcharged of Tithes 
Chapman, in Kind by paying 44. an Acre, unlefs they were Inhabitants of that Pariſh 
SC. held he Pariſh of ——. The Plaincifts were Occupiers ot Paſt 
accordingly. C of the Pariſh of NN a ; Pl Falture and 
Meadow Ground in this Pariſh, but Inhabitants in the Pariſh of W. 
And whether this Modus was good or not, was the Queſtion. Rey. 
nolds and Forteſcue J. aſſiſted the Chancellor in determining this Queſ- 
tion, They all unanimouſly agreed, That Modus's were real Com 
ſitions by Parſon, Patron and Ordinary, the written Evidence of which 
is loſt; but the Law preſumes there was ſuch by the long uninterrupted 
Uſage. Undoubredly, they ſaid, there would have been no Diſpute 
about this Modus if it had been without Reſtrictions; and as the Re. 
ſtriction is for the Benefit of the Parſon, they thought the Reſtriction 
could make no Difference. 'They all allowed however that ſomething 
- muſt be due from the Modus, and that too every Year ; tor as no Pre- 
ſcription can be in a Non Decimando generally and at all Times, ſo neither 
can it be for ſo long a Time as a Tear together, They ſeemed to allow too, 
that a Modus would not be good where it depends upon the Will of the Oc- 
cupiers, whtthcr it ſhould be more or leſs. But here they ſaid, The Rule 
tor the Payment ot this Modus 1s as uncertain as the Rule tor the Pay- 
ment of any other Modus poſſibly can be; the only Variation is as to the 
Perſons paying the Modus, and that they ſaid was never in Objection, 
Accordingly the Chancellor was going to decree for the Modus, bur 
tho? the Proof was very clear to ſupport it, he gave the Detendant's 
Counſel a Day to talk with their Client whether they would have the 
Modus tried or not, as it did concern the Inheritance, Barnard. Rep, 
B. R, 292, 293. Hill. 3 Geo. 2. in Chancery. Munſon's Caſe. 


— 


_ 


(D. a) Modus Decimandi. 
What ſhall be a good Modus Decimandi. 


* Cro. E. I. |: is a good Modus Decimandi, if, in conſideration that he 


660, pl. 7. hath uſed cc. to make the Tithes of the firſt Moath into Hay 
Magd 8 for the Parſon, at his Labour and Coſt, he hath been diſcharged of 


ood Pre- Tithes of the After-Moath. Tr. 36 El. B. B. Jobnſon and Keble 
cription, thwayte, 37 El. * Johaſon and Atwwberry ; in theſe two Caſes it was 
that they lo reſolved, and a Prohibition + granted. J. 41. El, B. G. Þ. 
wake the II Car. Banco Regis, Langford's Caſe reſolved, and a PIrohibt 
Hay of the tion granted. 
firſt Moaths 
into Cocks, and to ſet forth the tenth Cock for the Vicar. Mo. 910. pl. 1280. Awberir's Caſe, 
S. C. but mentions the making the firſt Moath into Hay, and adjudged good, S. C. cited per 
Cur. by the Name of Awbrey v. John as adjudged. Gro. . 7. 
+ Cro, C. 403, 404. pl. 2. Anon S. P. and ſeems to be S. C. and a Prohibition granted. 


2. It 
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2. It is a good Modus Occimandi, that, in conſideration of the See pl. 1. 
cutting ot the Grais, and ſpreading and putting it into Wenrews, and the 
{ctlicet, tedding, and atter making the Tithes of the Parſon ot the "I rs. 
firit Moath into Graſs-Cocks at his own () Coſts and Charges, he. x75. Gl 
hath been diſcharged ot 'Tithes ot the Atter-Graſs, Mich. 42 & 43 Cl.. 
FHobnſon and Popninger ; 1 Jac. eles and Vachin; 3 Tat, Keles and ——S.P. 
Laue In all theſe Caſes Prohibitions were granted in B. R. ge 
And Mich. 14 Jac. Johnion moved for a Conſultation upon the % 255 
ſato JIrohtbition granted in the 43 El. against |Poppinger, but it pl. 33 Hill. 
was dented. Palch. 41 El. B. R. between Ae and Johnſon ; 16 Jac. Hide 
Paſch, 11 Car. B. R. N Cale, a Prohibition granted „ , 


upon ſuch Surmile for the Atter-Moath, Palch. 14 Car. 25. . awd ogy Ol 


between Manning and Clapham, a Prohibitian granted tor rhe tatting jucgnenr 
of Sheep upon the After-[Iaiture, was piven 


upon the 
like Cuſtom Paſch. 2 Jac. B. R. Rot. 192. or 292. Hall v. Simmonds. Cro. q 42. pl. 7. 
Mich. 2 Jac. B. R. Hall v. Fertyplace. S. P. adjudged a' good Caule of Diſcharge of 'Tithes of the 
latter Mowth, and Prob ibition ordered to ſtand. Mo. 758. pl. 1-48 S. C. but takes a Ditter- 
ence between making it into little Cocks and into great Cocks, that the laſt is a good Preſcription 
but not the firſt ; and that a Preſcription to carry it into his Barn for the Parſon is good, and for this 
cites Johnſon's Caſe. — A Preſcription was laid for the After-graſs in Corfideration that every 
one ſhall preſerve Primam Tonſuram, by which the Parſon ſhall have the better Tithe, and there- 
fore to be diſcharged of the After-Crop for the Tithe of it, and this is called (rewine) is good ; for 
by this the Parſon has the greater Benefit 2 Bulſt. 238, 239. Trin. 12 Jac, 239. the 4th Point in 
Caſe of Price and Maſeall. — Roll Rep. 38, 39. S. C. & S. P. ad ornatur. 


3. It is a good Modus Occiuanvi, that, in conſidcration of 
the making the Lithe-Graſs of the Parton of certain Land into pertcct 
Hay at his Coſts, he hath been diſcharged of Tithe ot the Paiture of 
the ſaid Land for the whole Year after. ]Iafch, 16 Tac. B. between 
Nichols and Hcoper, tefolved, and a Prohibition granted. 

4- It is a Modus Oecimandt, tyat, in conſideration chat they 
who fow the Laud ought to reap it, and bind and ſever the tenth Parc 
{rom the nine, and ſet it up in Hill-«ks or Heaps, that the Marlon 
ſhall not have any Tithe ot this Land the next Year 1ollow- 
ing; the Land lying ley, and not tilled nor converted into 05ca- 
dom, for of Common Right the j-2artlhtoner is not bound ta ga⸗ 
ther and {ct up the Tithe in Hitlocks cc. but it is a gooa Panner 
N to throw the Shocks out. Hill. 6 Jac, B. pl. 13. per 

rial. 
5. It is à good Yodus, that, in conſideration chat he hath Time ceo. 5. 5 
ec. wound up the tenth Fleece ot his Wool at his Shearing tor the Par- pl. 3. Jo» c- 
!on, at his Colt and Charges, and paid ir to the Parſon, he hath been!“ Parker, 
dilcharged of Tithes ot the Necks of his Sheep when he fhore thein 1 8 ved 
about their Necks for their prefervation rwo Weeks betore Mich- not appear 
aelmas, and rwo Weeks alter ichaclmas. Mich. 14 Jac. B. N. — 3 5". 
between 7% and Parker Parſon of Nuten th Devon, reſolved, 24. Fons 
and a Prohibition granted, becauſe the Parſon ſucd for the Tithe <> 
of this Mecking; for it appears, that the ſhearing at this Ttme ots. b doc 
the Bear cannot be for the Benefit of the Wool, | not appear, 


2 Brownl 
32. Arg. cites S. P. adjudged, Paſch. 36 Eliz. Jeſſop's Gale. > 

6. It is a good Modus, that, in Conſideration the Parſon Cro. J. 551. 
and his Predecettors Time out ot Memory &c. have been ſeiſed in Fee Pl. 2:5 C. 
ot certain Meadow within the Vill of D. and taken the Profits thereof. 4, 3c- 


. 3 = ordingly.— 
in tull ſatistaction and diſcharge of all Tithes of Hay within the ſame Libel Ke 


Town, Time our of Memory &C. for it ſhall be intended that this fri 
Meadow was given at the e in full ſatisfaction of alt thc 6 in B. 


Day within the ſame Town. Mich. 16 Jac. B. K. betwe bo | 
4 a . 3 * . * en Moor he Defen- 
aud Builcck, adzudged upon a Prohibition, this Batter being mov- dine fag.” 


ed in Arreſt of Judgment. gelted a 


| Cuſtom in 
the Pariſh, that all the Parſens of the ſaid Clurch, Time cut of Mind halnerunt &5 o aviſi furrnnt, 


UH . . f „ . a " 12,” : . 
ſuch Land Parcel of the Hafer J. in recompence of all Tithe of Med in tie ſaid Par Rc. But did 
net 


12 Diſmes, [or T ithes]. 
not aver that the Lands whereof the Titles are demanded were Parcel of the Manor; but adjudged, chat 
the Preſcription was good, for it might be, that at the Beginning all the Land within the Pariſh way 
Parcel of the Manor, and the Land of the Allotter, and that ſuch a Part was allotted to the Parſon 
in lieu of Tithe-Wood. Cro. E. 587. pl. 19. Mich. 39 & 40 Eliz. B. R. Somerton v. Cotton. 
8. C..cited Arg. Gra R N. „ ooo 

In the principal Caſe of Moor v. kulluck it was moved in arreſt of Judgment that the Surmiſe was 
not good; for he ſhewing that he was ſeiſed in F ce, that is as, parcel of his Glebe, it cannot be in 
recompence of the I ithes ; or ſhewn that he and his Predeceſſors time whereof &c. have had the 
Occupation of that Cloſe, and the Profits thereof in lieu of Tithes; and not to ſay that he was ſeiſed 
w hich ſhall be intended as Parcel of the Glebe ; Sed non allocatur, for it is a better Form to ſay that 
he was ſeiſad in Fee; for it is ſo antient that it cannot be ſhewed when, or by whom it was given; 
But having had it always in lieu of Tithes, it is good enough, and ſhall be intended to be given be. 
fore Time whereot &c. in recompence of the Tithes. Cro. J. 501. pl. 10. Mich. 16 Jac, B. R. 
Moore v. Bullock. a | p 

The Suggeſtion for a Prohibition was, That the Parſon had 20 Acres of Paſture, and a Cloſe of 10 
Acres of Wood, in ſatisfattion of all the Tithes demanded; The Witneſſes examined according to the 
Statute 2 Ed. 6. cap. 13. proved that the Parſon had the 20 Acres of Paſture, but not the to of Wood, and 
yet the Prohibition was granted, becauſe it appears that the Libel was unjuſt; for though the Pa. 
riſhioner had failed ot his full Proof, yet there was enough to bar the Parſon of his Tithes in kind, 
and he need not ſhew how, or by what Title the Parſon had the Land; For if it was not in Satis. 
faction of Tithes, the Parſon ought to ſhew that himſelf. Mo. 911. pl. 1284. Hill. 42 Eliz. B. R. Auſtin 
v. Piggot.— Cro. E. 736. pl. 4 8. C. the Subſtance is proved that he held Land in ſatisfaction, 
Cro. J. 501. in pl. 10. S. C. cited that the Preſcription was held good. 


7. It is a good Modus Decimandt, that he hath paid the Tenth 
of the Wool of all Sheep that he had before Lady-day, and ſheered or 
ſold, or put in any other Pariſh, or hath paid the Value of the Tenth 
thereot, to be in full ſatisfaction as well of all che Wool of ſuch Sheep, 
as of all other Sheep brought within the Pariſh after Lady-day, for it 
is not reaſonable that the Tithes he hath paid ſhould be a Dilcharge 
for all the other Pariſhioners; but this was intended to be a Dif: 
charge of all the Sheep of the Party Htinſelf brought within the 
Pariſh after Lady⸗day; but this was not ſo expreſied, and this had 
been a good Cuſtom. Mich. 9 Car. B. R. between Market and 
Knight, adjudged upon Demurrer, and fo ruled in another Caſe 

| the fame Term upon a Trial at Bar. 
In a Prohi- 8. Jt 18 not a good Modus chat he ought to be diſcharged of 
bition Plain- Tithes, in conſideration that he hath uſed Time our of Memory fc, 
= 1 bg to employ the whole Profits of the Land in the Reparation of the Body 
nn Mind of the Church, and to find all Neceſſaries tor the Church, for this is 


the Owner not a Recoipence to the Parſon. JIalch. 37 Eltz. B. between 


- oo 8 Longley and Meredine, adjudged. 
ad found 
Straw for the Body of the Church, in diſcharge of all Tithes of Hay. Coke moved, that it is no Cauſe 


of Diſcharge, for the Parſon was not chargeable with it, nor had any Benefit by it, bur if he had 
alleged that he gave the Straw to the Parſon; and he beſtowed it in the Body of the Church, or that 
the Parſon had a Seat in the Body of the Church ir had been otherwiſe; and thereupon Conſultation 
was granted. Cro. E. 276. pl. 7. Paſch. 34 Eliz. B. R. Scory v. Barber. 


9. But it is a good Modus to be diſcharged, becauſe he hath 


Fol. 650. uſed c. to employ the Profits for the Reparation of the Chancel ; 


— 


O for the Parſon hath a Benefit by this. Palch. 3) Eltz. B. ſaid to | : 


be adjudged in B. R. 
* Noy.15. 10 Jt is not a good Modus, that, in conſideration that the 
Parry v. Pariſhioner having arable Land hath ploughed ir, and hath had Head- 
8 Lands, green Slips, or Doles, parcel or appurtenant to their Huſ- 


c. bandry-Houſes or Lands, that in conſideration the Pariſhioner would 


A pl 4. Plough and ſow his Land with ſome Kind of Grain, and mow it, and 
leade v. make it up into Shocks, Pooks, and ſever it from the ninth Part, and 
k oo org prepare it tor carriage tor the Parſon, the Pariſhioner hath uſed to be 


5 _ diſcharged of the Payment of any Tithe ſowed, growing upon the 
2 Headlands c. of ſuch arable Land, and then lowed, ten and 
birion.-—— converted for the Nutriment of his Cattle of Husbandry employed in 


Jo. 357 the Tillage of the ſaid arable Land, that ts not a good Modus, be- 
but her is Cauſe of common Right the Pariſhioner ought to cut and prepare 
of a Libel the Grain, and ſet out the Tithe. Mich. 3 Ja. B. R. between 


for green * Perry and Chauncey, ABJUDgen upon Oemurrer, and a CHE 
l 
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tian . ut ll. 10 Car. B. R. between 14 Mead and Tares, cut 
tion gran 5 A ON pranten per Curiam, where the Suit was labomings 
for Tithes of Day, growing upon ſuch Þead-lands, where by Cul- Horſes, end 
tom not uſed to be paid. | Prohibition 


n 8 a was ground- 

. ſtion, but upon the Cuſtom of the Pariſh, that no Tithe was paid in 
MAE Nee B. R. Perry v. n 8, P; and held by the 
at Court, that it was a good Preſcription as to the green Tares. 


d Modus, that in conſideration that the Pa- 

a> 2 Bey, To greateſt Part whereot he hath cut down 
and tied into Sheafs, and ſet in Cocks, of which the Parſon had the 
tenth Cock, that he hath uſed to leave a ſmall Parcel of the Barley to 
ſtand, to the Intent to cut it down after for Bands tor the Rakings vo- 
luntarily ſcattered, and to be diſchar ed of the Tithes of this ſmall 
Parcel of Barley when he cuts it. Hill. 8 Car. B. K. between 
Saunders and Paramour, per Curiam a Prohibition denied. 
12. Ik a Pariſhioner preſcribes, that whereas the greateſt Part of Sec art 16 
the Land within the Pariſh, and within the Parifhes next adjoining 7 Notes 
thereto, is arable Land, ſo that for want of Graſs they oughr to w_ Me. 
vide other Suſtenance for their Plough-Cattle, and becauſe he hath 
uſed to cut and tie into Sheafs the Grain ſowed there, and to put them 
into Shocks, of which the Parſon had the tenth Shock, by which the 
Parſon hath the Benefit of the Labour of the Plough-Cattle, and in con- 
iideration thereof the Parithioner hath Time out of Memory, &c, uſed 
to be diſcharged of the Tithes of green Tares before they come to 
Perfection, [and] in ſmall Parcels in the Time of Harveſt, or before, 
and given to his Plough-Cattle for their Subſiſtance; this ts not a 
good Modus, becauſe if he cuts them down, he ſhall pay Tithes 
tor them, as well as if they had come to thelr Perfeccion. Hill. 
s Car, B. B. between Saunders and Poramour, per Curiam, a 
Prohibition denied, ſcilicet, Pill. 1b Car. B. B. between ed 
and Thurland, a Prohibition granted per Curtam in ſuch Caſe, this 
being alledged by way ot Cuſtom. | 

13. It is not a good Modus, that, in conſideration char he“ Cro. J. 
hath expended his Hay for his Husbandry-Cattle, to be diſcharged of 47; pl 9 * 
Tirhes ot Hay. M. 3 Ja. B. R. and there cited. Sir B. R Webb 
* Warner's Cale, adjudged. | y Warner 

\ C Ade 

11dg'd. Mo. 683. pl. 941. Paſch. 44 Eliz. B. R. Anon. S. P. A Suggeſtion was of a Cul. 
tom, that if any Pariſhioner fed his Sheep wwith his Graſs till une or Auguſt, that then he might moto 
he coarſe Graſs with which they fed the Sheep in the Winter, whereby the Parſon had Uberiores Deci- 
mas of the Sheep &c. It was inſiſted that this was a plain non Decimando, and cited the principal Caſe 
= crc in Roll Abr. 650. pl. 13. and the Court held it a void Cuſtom, and ſo a Prohibition was de- 
| ned. Ld. Raym. Rep. 677. Trin. 13 W. 3. Selby v. Clerk. 
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14. It is a good Modus for an Inn-keeper, that, in conſideration 

that he and all &c. have paid Tiche-Hay and Grain growing upon the 

Land belonging to the ſaid Inn, and have paid Tithe tor all their own 

Cattle feeding upon the Land, that they have been Time &c. diſ- 

charged of the Tithes of the Horſes of their Gueſts agiſted in the ſaid 

Land when they travel by the ſaid Inn; for ſome have ſaid, that this 

was but a perſonal Tithe, and others have ſaid, that no Tithes 

ſhould be paid for ſuch Agiſtment by the Common Law, without 

4 — between Ge and Richardſon łeſolved, and a Prohibi⸗ 

15. It is a good Modus to be diſcharged of the tenth Swarm of Cro C. 453. 
Rees for Tithe, in conlideration of the Payment of the Wax and Ho- Pl. 2, Anon. 


ney to maintain them in Winter, and find Caps tor them, malſmuch he 7 to 


as they are Feræ Naturz of themſelves, and require great Care adjudged, 
n 
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Labont to keep them when they ſwarm. Dubitatur, pn 
10 Cor B. W ago, Cafe. — 11 Car. in this — 7 
moved again, and then à Prohibition granted. But ſome of h 
Judges ſaid, the Modus wag not good. ſcilicet, but only the Buy 
which the Law gave; But they held, That no Tiches were due c 
| the tenth Swarm, becauſe they are Feræ Nature. 
Preftriptjon 16. It is not a good Modus to preſcribe to pay one Tithe h 


that allt 
Occupiers another. "JT 


of L. have uſed to pay to the Parſon, of the Tithes all their Hay in Sbocks which hi 
been in lieu of all Broom, and other | wan og the Tenement was held an unreaſonable $ geſtion; Fa 
* K 


a Modus of one Kind will not ſerve another. 2 Keb. 212. pl. 48. Paſch. 19 Car. 2. 
Browh v. Hay wood. 
Cro. E. 475. 14. As ft is not a good Modus to preſcribe to pay for ever, 
I. 3: L P. Milch-Cow 2d. and tor every Calf 1 d. in ſatistaction tor all Tithes 4 
Mo. gog All manner of Cattle, for ſhall not diſcharge dry Cattle, for 
51. 1258 this is but one Tithe for another. Pich. 3 Fac. B. R. is citedhy 
S. S&S P. Coke to be ſo adjudged, between * Sherringt 
Gould and Fleetwood, Whith Caſe was Trin. 38 Eltz. B. R 
S. C. & S. P- 5. C. cited 2 Bulft. 238. —— 2 Salk. 657. pl. 3. Mich. 3 Ann. in the Exche. 
quer in Caſe of the A. Bp. of York v. the Duke of Newcaſtle; Fe Court admitted the Payment «f 
Tithe of one Species or payment of a Modus for one Species of Tithe could not be a Diſcharge as ts 
another Species Zut it he had preſcribed that he had paid 1 d. for all Cows and Beaſts agiſted, 


that perad venture had been good; and ſays this Diverſity was ſo rul'd in Dr. Lewis's Caſe, and of 
that Opinion were all the Court here—Sce Ld. Raym. Rep. 242. in Caſe of Norton v. Briggs. 
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Mo. 254 18. So if a Man preſcribes to pay one Heifer for all Tirhes, this 

|. 623 ſhall not diſcharge the Tithes ofother Cattle, but he ſhall 
Lore & r. in Kind. Trin. 38 Elz. B. K. per Curiam; W 
tot be'S. C and the Court held accordingly. 


Mo 909. pl. 19. It is a good Modus in conſideration of the Payment of the 
227 1 tenth Cheeſe made from the firſt of May, until the laſt of Auguſt, that 


* he hath been diſcharged of the Tithe of Milk, for this ts not a Tithe f 
becauſe the in Kind of Parcel in diſcharge of the udhole, for no Tirhe in kind 
Cheeſe * is due of Cheeſe, but only of Milk, and ſo a good Conſideration, 
Sl Mare) hop Arty. I 
—— —— Cro. pl. 15. accordingly ; bur to e tenth Qoart of Milk i 
not = ; becauſe that is only for what is due. But Popham ſaid her bs dew the A . of Milk 
at the Parſonage Houſe, or at 4 other Place is enough. S. C. & S P. cited Marg. Raym. 
278.—— 58 C. cited, 2 Salk. 554. pl. 20. Trin. 4 Ann. B. R. in Caſe of Foy v. Listet. 
which was on a Modus ſuggeſted to pay every 10th Day's Milk from April till November ſtimm d ani 
made into Cheeſe in lieu of all Titbes of Milk, a Prohibition was grantod to try the Modus and fertk 
the Matter. 6 Mod, 261. Leiceſter v. Foy. S. C. The Court did not like the Modus s 
ſeeming very ſevere on the Vicar, but to ſettle the Point which they thought of great Conſequence, | 
they granted a Prohibition, directing them to declare forthwith. 
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Savil 100 20. One can't make a Preſcription to pay Parts of the Tithes in Kind 
RS. dy hes all Tithes of the ſame Nature ; as to pay an Apple for the Tithe of all 
Are dans Dis Apples, and fo of the like, Per ſome of = Judges. And. 199. 
——Mo. pl. 234. Trin. 31 Eliz. Adams's Caſe. 


278. pl. 433 „ | j 
S. C. — S. C. cited in the Caſe of Monday v. Lovice, Mo. 454. 


21. A Cuſtom to pay an Halfpenny for the Nool of Sheep ſold after ſhear- 
ing and before Michaelmas, was adjudged a . Cuſtom. 124 — 
or Sheep, is nomen aqui vocum, and extends to Weathers as well 

to Ewes, Mo. 911. pl. 1203. Mich. 37 & 38 Eliz. B. R. Anon. 
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23. A Preſcription for a Modus Decimandi that in Regard be paid for 
Milch Kine 14. he preſcrib d to be diſcharged of the Tithe of Milch Kine 
and alſo of all the Cattle; but this was held to be contrary in itſelf ; 
for a Modus of one Kind to be diſcharged ot anotherKind, = the Court 
held that good. 2 Bulſt. 231. Trin. 2 Jac, Arg. cites Mich. 3) Eliz. 
Lewis v. Gilbourn, |, 33 11 3 
23. It is not a d pay. . 9 Satisfaction of all 
"the Land. Mo. 454. pl. 623. Trin. 3 12. Cites it as ad- 
It hes of Ridiard's Lo i . 8 | | | | 
The Lord of the Manor of B. in the Pariſh of B. preſcribed, That Mo. 483. pl. 
bo nd his Anceſtors, and all thoſe whoſe Eſtate &c. had uſed from 635, $ 84 
Time to Time whereof &c. to pay the Parſon of D. the now Plaintiff, S P. agreed 
and his Predeceſſors 6 l. per Ann. - all Manner of Tithes growing within 10 1 
the ſaid Pariſh, and that by Rea * 


on thereof be and all whoſe Eſtates c. S. C cited 

Lords of the ſaid Manor had tiſed Time whereof Cc. to have Decimam Mo. 589.— 

garbam or Decimum cumulum Garbarum ſeu Granorum of all of bis Tenants S. C. cited 

within the ſaid Manor. Reſolved, That it was a good Preſcription, : Repo 45. 

and that a Modus Decimandi by the Lord for himſelf and all the Te- by the Re- 

rants of his Manor, to bar the Parſon from demanding Tithes in Specie porter. 

is good, for it might have a lawful Beginning, viz, That before it was 2 Saund 142. 

a Manor all the Lands were in the Lord's Hands, and that was paid for ©*©* $4 

the Tithe thereof; and then when he conveys Parcel thereof to others 

it ſhall be diſcharg d as it was in the Lord's Hands. And as to the De- 

cimam Garbam &c. he has it as a Profit Apprender as my or Appur- 

tenant to his Manor not as Tithes, Cro. E. 599. pl. 5. Hill 40 Eliz. 

B. R. Pigott v. Hearn, © . 1 1 
25. It is a good Preſcription that he has uſed to pay I d. called à Cro. E 50: 

Heart h-Penny, in Sati faction of Tithes of all combuſtible Wood, Mo. 9 10. Pl. 21. 


pl. 1280. cites 41 & 42 Eliz. B. R. Green v. Hundle, HSC 


8 é ad jud | 
be a good Fete 8 

26. Surmiſe that he uſed to pay the tenth Sheaf of Corn, the tenth Cock 

of Hay, the tenth Fleece of Wool, the ſeventh Calf &c. and that it was in 
Gatisfaction of all Tithes of all dry Cattle, and for all other Tithes of Corn, 
Hay and Cattle. The Court held this Surmiſe not ſufficient; for that 
which he uſed to pay is but Tithes in Kind, and therefore cannot be in 
Satisfaction for the Tithes of other Things than themſelves. Cro. E. 
516. pl. 26. Mich. 42 & 43 Eliz. C. B. Ingoldsby v. Johnſon. 

27. Pariſhoner ſuggeſted that he had all the Tares &c. that he ſowed 
and cut green to give to his Horſes, Tithe-tree ; and a Prohibition was 
2 Niſi. Freem. Rep. 72. pl. 87. Hill. 1672. Stone v. Pea- 
cock, 

28. Libel &c. for Tithes of rough Hay growing on the Fenny Lands of No 68. gi. 
M. the Defendant ſuggeſted that there were 2200 Acres of Fenny Land 941. Paſch. 
within the Pariſh, and 600 Acres of Meadow, and that the Pariſhoners paid 4% Ei. B 
Tithe of Hay and Corn growing upon the Meadow and Arable Lands, and fo 1 
much for every Cow and Calf, and becauſe they had not ſiſſicient Graſs to keep . 
their Cattle in Winter, they uſed to gather this Hay, called Fenny Fodder, and ſeems to 
for the Suftenance of their Cattle for the better Increaſe of Husbandry, and fur be > C. 
that Reaſon had been always freed from Tithes ; Adjudged that this Sur- 
mite is not ſufficient; For one may not preſcribe in Non Decimando, 
and they alleging that they beſtow d ir upon their Cattle is not any Cauſe 

ot Diſcharge. 55 J. 47. pl. 17. Mich. 2 Jac. B. R. Webb v. Warner. 

29. Payment ot Tithes to the Parſon is Auen, Diſcharge againſt the 
Vicar, becauſe oft Common Right all Tithes belong to the Parſon 
and the Vicarage is deriv'd out of the Parſonage, ſo as no Tithes De 
Jure belonging to the Vicar but only uon Endowment or 8 

which 


—  . —— — 
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which ought to be ſhewn Ex Parte the Vicar and the Court cannot in- 
tend it; tor the Vicarage is a Diminution and an Impairing to the Par. 
ſonage, whereof the Court will not take Notice without Monſtrance of 
the Parties; Reſolved. Yelv. 86. Paſch. 4 Jac. B. R. Grene v. 
Auſtin. | 
Cro J.116. zo. Where the Owner of the Land pays Tithes of Hay he is thereby 
pl. 4. * diſcharged of Common Right, as to Tithe of Agiftment of the ſame Land in 
383 the ſame Jear; becauſe the ſame Land ſhall not anſwer the ſame Year 
pear. but only one Tithe, and the Agiſtment is only Profit by the Mouth of 
the Beaits of the ſame Land whereof the Parſon before had Tithes of 
Hay; Reſolved. Yelv. 86, 87. Paſch. 4 Jac B. R. Grene v. 
Auſten. 
31. Whether a Modus Decimandi may accrue after Endowment of a 
Vicarage? The Reporter thinks it may. Godb, 180. pl. 254. Trin. 
8 Jac. C. B. Anon. 
Win 1. 32. If a Man preſcribes to pay a Buck and a Doe yearly ont of a Park in 
Paſch 19 Diſcharge of all Tithes of the Park, and the Park is diſparked the Modus 
832 is gone; Agreed per Cur. and that which is by Name of Park is for the 


Poole, $. C. Land, and is annexed to the Land by the Name ot a Park. Hutt. 5), 


2Gjornatur. 58. Mich. 10 Jac. Pool v. Reynolds. 
Ibid. 44. 

NI ich 5 C. B. Pope v. Reynolds S. C. a Prohibition was granted, and adjudged that the Prohi- 
bition ſtand. 


33. But if a Man preſcribes to pay a Buck and a Doe out of the Park 
it would alter the Caſe ; bur it is general and had been paid after the 
diſparking viz. the 10 Eliz. Hutt. 57, 58. Mich. 10 Jac. Pool v. 
Reynolds. 
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See 2 Bulſt. 34. A Libel was for Tithes 4 Broom, the Defendant preſcribed that 
239. 8 C. for the rooting of the Broom and ſowing the Land the following Year 
Arg with Corn, which is of greater Benefit to the Parſon, and alſo becauſe the 


Broom is of little Value and good to cover Houſes, they have uſed to 
be diſcharged of Tithes of Broom, which it was urged was in Effect 
Non Decimando and conſequently not good; but it was anſwered, that 
the rooting it is a great Charge to the Party and the ſowing the Land 
with Corn is more Benefit to the Parſou, and therefore the Preſcription 
not good; Coke Ch. J. ſaid he thought the Land which has Broom is 
not within the Statute of J E. 6. for it is not harren Land, and theretore 
it converted into arable is tithable ; for the Statute ſpeaks of barren 
Heath or waſt Land. Roll Rep. 39. pl. 6. Trin. 12 Jac. B. R. in Caſe 
of Maſcall v. Price. | | 
35. Lord of a Manor preſcribed to have the Tithes within the Manor, for 
that he and all thoſe whoſe Eſtates he has, have uſed to maintain a Chaplain 
in the Church of Dinn. Exception was taken becauſe he did not allege 
that the Church of Dinn was within the ſame Parith with the Manor 
and ſo no Conſideration, nor does he allege the Maintainance of the 
Chaplain for ſo long Time as he claims the Tithes, viz. Time out of Mind, 
nor did he prove the Maintainance of the Chaplain within the laſt fix 
Months as he had ſuggeſted, bur only the Reſidue, whereas this is the 
pace! Marter which makes his Preſcription good ; and upon this lait 
oint a Conſultation was granted per Curiam ; And Coke Ch. J. ſaid it 
ſhould be granted forall the other Exceptions alſo, but as to them the 
other Juſtices ſaid nothing. Roll Rep. 2. pl. 3. Paſch. 12 Jac. B. R. 
Boocher v. Rogers. 
36. A Libel was for Tiche-Hay ; TheDefendant ſuggeſted a Cuy/tom to 
pay a Load of Hay for all Tithes of Hay growing and renewing on the Land 
where E9c. It was argued that this Preſcriprion was good and that it 
was not Tithes in Kind, becauſe it is alleged that Defendant uſed to make 
the Graſs into Hay by his Labour, and that it ſeems the Parſon de Jure 
ought to do this himfelt, tor that the Tithes are to be fer out = 80 
arſon 
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parſon when it is cut and is only Graſs, and 1 this is a good 


N ſcdus Decimandi; But Curia e contra, and Prohibition was denied. 


Roll Rep. 172, 173. pl. 3. Paſch. 13 Jac. B. R. Cumberland's 


. Libel &c. for Tithe- Wood &c. The Deſendandant ſuggeſted 


for a Prohibition that the Libel was for Tithes of Beeches above 80 


Fears old, and that the Parſon had a Conſideration for Tithe-Wood, vis. 


„1% in the Lord's Word, Time out of Mind, and never had any 
eg per Cur. This ſhall be intended a Compoſition tor Tirhe- 
Wood ; and a Prohibition was granted. Roll Rep. 355. pl. 6. Paſch. 
14 Jac. B. R. Lapthorn's Caſe. TR | 
*. Cuſtom to make the Tithe up in Cocks, upon Pariſhioners Refu- Bur not in 
ſal the Parſon may ſue in Court Chriſtian tor not making it into Cocks, that Caſe, 


5 f f t ſet- 
Lat. 125. Paſch. 2 Car. Layton's Cafe, ring out. 


Lat. 125. in S. C. 


38. The Earl of Devonſhire had a Manor in the Pariſh of C. in Buck- Liu Rep. 
inghamſhire, which extends to Latmos where there is a Chapel of Kaſe, and 51 Fo 7 a 
the Vicar of C. /ibels for Tithes againſt one of the Tenants of the Manor ; bis apts 
And Henden moved for a Prohibition, tor the Earl preſcribed that 
he and all his Tenants ſhould be acquitted of all the Tithes of Land 
within Latmos, paying 101. per Ann. to the Chaplain of Latmos; and he 
{aid that ſuch a Preſcription is good as it was adjudged in Bowles's 
Caſe; and a Prohibition was granted. Hetl. 52. Mich. 3 Car. C. B. 

The Vicar of Cheſham's Cale. 

39. A Libel was tor odd Sheaves, to which it was ſuggeſted, That the 
Parithioners ſor the better dividing the Corn have vſed to be at the Charge 
of making it up in Shocks, and when made into Shocks they ſet out 4 
Stack for Tithes; and becauſe they have been at this Pains they 
have been diſcharged for Tithes ot odd Sheaves as will not make a Stack. 

This was held a good Cuſtom and a Prohibition granted, becauſe they 
do more than of common Right they ought to do. Lat. 226. Mich. 
3 Car. Anon. | | 

40. Conſideration of making Hay to be diſcharged of Payment for 
Greenſlips, Headlands Ec. good, becauſe it is more than they are bound 
to do. Hetl. 147. Mich. 5 Car. C. B. Wood and Carverner v. Sim- 
monds, 

41. The Court refuſed to grant a Prohibition on Suggeſtion of a Mo- 
dus 70 pay 4 5. for every Day's Plowing of Wheat, and 2 s. for every Day's 
Plowing of Barley, tor the Uncertainty 3 But it the Modus had been /o 
much for every Day's Work with Averinent that it is certainly known, and 
how much it contains, it might be. But by Hyde, Wheat could ſcarcely 
be ſo much worth Lime out of Mind, Keb. 612. pl. 86. Mich. 15 Car. 

2. B. R. Took v. Ledgierd. | | 

42. A Prohibition was granted to a Suit for Tithes of Cows, Calves, 2 Lutw. 
Herbage and Paſture, upon Suggeſtion of a Cuſtom that every Pariſhioner 1043, 1052. 
from Pime whereot &c. had u/ed to pay 1 d. for every Cow having a Call, 3 3 
and for every Cow not having a Calf 14. halfpenny oo) wala five Cows, for rok... fork 
froe Cows 15. 3 d. for jix Cows 25. 6 d. and for ten S258. 8 d. in pleng and a 4 : 
dattsfattione onnium Decimarum Vaccarum et Vitulorum, et Herbagii, et Paſ- ſultation 
ture, The Plaintiff declared in Attachment upon this Prohibition, and vas award- 
upon Traverſe of the Cuſtom aVerdict was found for the Plaintiff in the 5 

Prohibition; Upon which Lutwych Serjeant mov'd in Arreſt of Judg- 
ment in Eaſter Term laſt paſt. 1. I'hat this Cuſtom was void, for it is laid 
ry agen, ot Tithe of all Cows which it is not; tor nothing is 
laid for the Tithe of the ſeventh, eighth and ninth Cows, and 
Pay ment for the ſixth cannot be Payment tor the ſeventh &c. 2. This 
cannot be, a Diſcharge of the Tithes of Herbage and Agiſtment; for 
Tithes of one Thing cannot be a Diſcharge of Tithes of another, and 
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Carth 361. 


S. C. 
Cou 


the 
rt was of 


Opinion, 


that 


('nftom was ot May. 2 Salk. 656. pl. 2. Mich. 10 W. 3. B. R. Hill v. Vaux. g 


void 


(r. the Cuſtom is ill, and it is a plain Non Decimande ; For ſuppoſe a Limb Bleats at the Enter 
December, or at the Beginning of January, the Parſon ſhall loſe his Tithes for tour Months and 
more; and the Rule for Prohibition was diſcharged. | 


Cro 


the 


— — 


: ; 1 A 
12 Mod. 206. S. C but S. P. does not fully appear. — Ld. Raym. Rep. 358. S. C. and per tor. © 


E. 446. 


CGriſman v. 
Lewis 


Lan 


e 17. 


Skelton v. 
Airie. S. P. 


Per Holt Ch. that is to riſe and fall as the Land is let and the Parſon cannot know it, 


J. a Modus 
muſt be ot 


ſomerhing 


certain that Doderid ge. 


May 


manded in the Spiritual Court, and here ſuppoſe the Land be let out at 4 Fine and 55. Rent, whit b:- 
comes of the Modus or of the Parſon, and a Cuſtom cannot bz laid in a Rent <wwvich is alterable it © 
Pleaſure of Parties, and beſides, the Cuſtom would amount to a plain Non Deciman to ; See the gren 
Caſe in Roll's Abridg 378, to pay 2s for all Tithes Hob. 192. and he nid if the Cie of ber-“ 
kins and Perkins came in Queſtion again, he would deſire to hear it argued, for he was not fatisic 
with the Judgment of it. 12 Mod 563, 564. Mich. 13 W. 3. Vines v. Doderidge. 


1 


be de- 
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Tithes are payable of both; then ſince the Cuftom is laid intite it; 
void in the whole; and cites 3 Cro. 446. 475. and of this Opinion wa 
the whole Court, and theretore Judgment was arreſted and a Conf Ns 
on granted, unleſs Cauſe ſhould be ſhewn this Trinity Term, LI“ 
Raym. Rep.242. Trin. 9 W. z, Norton v. Briggs — 9 
43. Modus to pay a whole MeaPs Milk ſuch a Day, and every hin 
and tenth Night and Morning after, till a young Lamb yean'd be heard 
blat, in Lieu of Tithe of Milk is ill; for by this Modus the Parkin © 


may have nothing; as ſuppoſe a Lamb be heard to bleat betore the 900 


1 * 


W 


x 
4. A Modus was laid to be ten Fleeces of Wool and two Lambs for 4 
gythe, the Court was divided whether good or not. 2 Salk. 656. Mich. 
3 Anon. in Scacc. Arch-Bp. of York v. the Duke of Newcaſtle. 2 (1 
45. Payment of Tiche of one Species or Payment of 2 Modus for om; 
_ of Tithe cannot be a Diſcharge as to another Species. 2 Salk, 6. 
p 2 Mich. 3 Ann. in Scacc, Archbp. of Vork v. the Duke ot Ney. 
Caltle. f 


46. Modus to pay 2 s. in the Peund of the improved Rent is ill, for ; 


and a Modus ſhould be as certain as the Duty that is deftroy'd by it; 
Holt dubitante. 2 Salk. 657. pl. 4. Paſch. 4 Ann. B. R. Scarcup v, 


47. Objection was to a Modus that it was too great and to9 near th+ 
Value of Tuthes in Kind ; Preſcriptions had their Beginning betore R. 1. 
when it is probable that 12 d. or $ d. might have been the Value ot the 
Inheritance, therefore decreed in the Exchequer to be a Compoticion and 
not a Modus, but reverſed ; tor Churches mig ht have been eu % with 
more than the Value of the Tithes. MS. Tab. March 5th, 1707. Pole v. 
Gardener. 

49. Parſon leaſed his Tithes by Payol for a Year to A. B. and C. at 
28. 6d. per Acre, who lett every Land. holder his Tithes at 3 l. per Are. 
The Moncy which the Leſſee receives of the Land-O wners 1thill be 44. 
22 a Modus, 8 Mod. 63. Mich, 8 Geo. The King v. Fait— 
clough. 

5 A Modus that the Inhabitants of ſuch a Teusment with the Lau 
uſually enjoyed therewith had been accuſtomed to pay ſachs Modus for Tit he- 
Corn, was held by the Maſter of the Rolls to be quite uncertain, for th: 
Houſe may fall, or be uninhabited, and then no Modus will be payable, 
and nothing can be more uncertain than Lands uſually enj»yed with the 
Jenemęnt, tince Lands lect with a Farm-houſe may probavly be altar 
ſhitred. 2 Wms's Rep. 462. Trin 1728. Charlton v. Brighcwell, 

51. Modus to be difharged of Herbage-Tithes in Conſideration of mik- 
ing Graſs inio Hay and ſetting it up in Shocks tor the Parton is gat good. 
Gibd. 52. Paſch. 2 Geo. 2. in Canc, Fox v. Ayde. Ea) 
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h Diſmes, [or Tithes!]. FR 


E a) To what Thing the Modus ſhall extend, 


1 | reſcribes to pay tu the Parſon a certain Thing as a 

i. ” of 14 Ron "Al the Demeſnes ot his Manor of D. 

7 and atter erects a M ind mill upon * of the (aid Oemelnes, he ſhall 
4 not pa any Tithes for this Mill, but che Modus Jrain tor the De- 

1.2 meſnes Art go in Diſcharge of this alſo which is built upon the Land 

diſcharged. Tritt, 30 EH B. — between Ruſſe! and Moore, per 

4 | , and a Prohibition granted. ; A 

5 eng; 2 Han 1 — bes in Modo Oecimandi for Hay and Graſs in Nou 148. id 
'q 40 Acres of Land, and the Tenanr converts it into a Hop-Yard, or Cafe of 

. into Tillage, the Modus is gone, for when the Modus is ſpecial — OTA 
72 for Day and Graſs only, by Converſion ot this to other uſes, the , Jas, 
* | | : b Harp and Coult, per Cu- © 6 

Modus is gone. . 6 Ja. B. between arp 5 þ C. B. the 


r 
bs 


riam. eee 

. Care's Caſe 
in Suffolk, who ſued for Tithe of Hops, and that there a Prohibition was granted, and ſeems to 
8 be ö. C. 

r | 3. Ik a Man preſcribes to pay 68. 8 d. for all manner of Tithes of tfthere was 

n a Park, and after the Park is diſparked, and converted into Tillage a Preſcrip- 

; ard Paſture Land, the Modus is gone by the Alteration aforeſaid, pany 4 rr 
. Hur dam Caſe, adjudged and cited by Coke (7 34h 
; Pill. 6 Jac. and there agreed per Curiam. Decimandy 
| or Land, 


when it was a Park, this Preſcription ſhall have Continuance clearly for the Payment of this Modus 
only, after that ſuch a Park be diſparked, and cenverted to another more pre fitable Uſe; Per Coke 


Ch. J. The whole Court agreed with him herein. 2 Zulſt. 240. Trin. 12 Jac in Cale ot Price y. 
Naſcoll. | 


4. [But] if a Man preſcribes to pay 6 8, 8 d. for all manner of Noy 148. in 


iches ariſing from ſo many Acres of Land which contain the Park, Caſe of 


. though the Park be ditparked, and the Land converted into Tillage share“ 

H. tc. yet the Modus ſhall continue, becauſe che Preſcription is in the Coke Ch. J. 
4 Soil, and not in the Park. Spurdam's Caſe cited one 
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adjudgrd ; cited per Coke, Pill. 6 Ja. B. and there agreed per dagen 
Curiam. „N 


| 12 2 ON : , Cimandi to 
pay 4 Buck and a Doe generally for the Park is not good if it be diſparked ; but it ſhall be particu- 
larly for all Acres @ontained in the Park 


2 c 
* r 4 by 
*,> 7 r F 1 - ow * 1 


5. Tf a Man preſcribes to pay vearly 28. for evety Acre of 140 Roll Rev. 
Acres, u hich were once a Park, and alſo the Shoulder of every third 120. pl. 4 
Deer that ſhould be killed within the Park, in Diſcharge and Satts- 8 G he 
faction ot It Tiches, and after the Park is diſparked, by which the „eg —- 
Tithe (*) of the Deer is gone, which is part of the Conſideration, RA. 
pet it feems the 2s. tor every Acre ſhall diſcharge the Land. Dubita⸗ Fol. 65: 
oo Dill. 12 Tac. B. between Flooper and Andrews, quod vide m 


— 2 N 24 1 Ne SEES . 
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Y Mo. 863. pi 
tie Fepocts, 12 Jac. and Hobart's Reports 54 Et vid. Pic + 5 Jad. 1 186 Codes 
2 1 VB. betw. en Shaw and Marp. a * „ h 8 

; = S C. the 
1 . Court divided. 


Godb. 137. pl. 329. 8 C. adjornatur. 
: ; long Argument by the Ch. . — Win. 46 Arg. ces 


Hob. 39 pl. 47. S. C. with a 
Fon of the Court was, that the Defendant Cught to | 


Mich. 10 Jac, Rot. 1223. thar the firſt 
plead iu certain how that was diſparked ; and 


2dly, 


f 
: 
: 


— — — — — ——— — 


1 Diſmes, [ or Tithes ]. 


2dly, it was doubted whether the Modus, as to the 2s was gone, in regard that the Shoulder of 
the Deer is gone by the difparking. — S. C. cited Hurt, 58. and ſays that it never was adjudged, 


— 


6. Inhabitants of A. a Hamlet within the Pariſh of B. had a Chapel 
of Eaſe within the ſaid Hamlet, becauſe the ſaid Hamlet was diſtant 
trom the Church of the ſaid Pariſh, and preſcribe that with part of their 
Tithes they have found a Clerk to doDivine Service within the ſaid Chapel, 
and alſo had paid a certain Sum of Money to the Parſon of B. and his Pre- 
deceſſors for all Manner of Tithes, and held a 8 Preſcription. 4 

Le. 25. pl. 7). Trin. 26 Eliz. B. R. Saer v. Bland. 

Noy 148. 7. R. was ſeiſed ot Hadley Park, and of all the Tithes thereof, 
Sharpe V- and payed tor the Tithès but one Buck in the Summer, and a Doe in the 
Sharpe, S. P. Winter for 30 Tears paſt. The Park was diſparked, and turned into 


_— 11s arable and. Carus and Catlin faid, that he need not pay other Tithes 
— per but a Buck and Doe, for although they be not titheable, yet may they 


Cur. and a- be paid by Compoſition, and he may not take them, but they are to 

pen ty be delivered to him; and in like Manner Partridges and Pheaſants in 

they are Fe- a Garden are not tithable, yet may they be paid in Lieu ot Tithes, and 

re Naturs, ſhall be brought dead to the Parſon, and altho* there be no Park yer 

yet they may he give a Buck out of another Park, and perhaps it my be made 
e 


— = B'- a Park again. Ow. 34, 35. Trin. 31 Eiiz, Ld. Rich's Caſe. 
ithes ; So - | 

42 Pheaſants &c. 2dly, Although they are not tithable of themſelyes, yet they may be given 

for a Modus Decimandi ; As a great Tree may be given for Tithe of Trees tithable. 3dly, That 

that is a Diſcharge to the very Soil, and the Park is not but a Liberty, and the Owner may turniſh 

it with Game when he pleaſes, —— The Court much doubted, whether one that had 2 Park, and uſed 

to pay one Shoulder of a Deer for all manner of Tithes, and the Park is diſparked, ſhould pay 


Tith+s in kind or not. Brownl. 31. Paſch. 10 Jac. Anon. 


8. In the Caſe of a Park in Norfolk the Parſon preſcribed Pro Modo 
Decimandi to be paid 3s 4 d. for all Tithes ariſing out of the ſaid 
Park, and tho' the Park was atterwards converted into arable yet no 
other Tirhes ſhall be paid ; Per Coke Arg. But Popham faid, ic had been 
adjudg'd otherwiſe in Yroth's Cafe in the Exchequer ; but that the 
Law is clearly as has been ſaid, and that the Difference is when the Preſc rip- 
tion is to pay ſe much for all Tithes, or when it is to pay a Shoulder of every 
Buck or Doe at Chriſtmas ; for there if the Park be diſparked, Tithes 
ſhall be paid ; tor Tithes are not due for Veniſon and theretore they 
are not Tirhes in Specie. Ow. 74. Paſch. 38 Eliz. B. R. in the Dean 
and Chapter of Norwich's Caſe. | 
Where the Cuſtom is to pay a Sum for all Grounds of ſuch a Farm 
and woody Ground is converted into Meadow, the Cuſtom fhall not extend 
to the Meadow; Per Montague Ch. J. 2 Roll Rep. 162. Paſch. 18 
Jac. B. R. cites the Caſe of Coney v. Larke in C. B. 
Hetl. 94. 10. Where the Cuſtom is for every Houſe to pay a Garden-Penny 
5 x, $ this will extend to Beans or Hops if they do not grow in Ground new- 
Sr in ly added to the Garden, Litt. Rep. 151. Trin. 4 Car. C. B. Alfrey 
ifa Man v. Mills, | 


as an an- | | | | 
cient Garden for which he paid a Penny, and that is inlarged, Tithes in Specie ought to be paid of 


that Inlargement. 


Per Cur. the 11. Modus for a Corn Mil, two nem Mill-/ones are added; Per Holt 
Modus is not Ch, J. it ſeems reafonable the Parſon ſhould have the tenth Toll-Diſh; 


ceftroyed bY adjornatur. Show. 281. Mich. 3 W. & NI. Gumley v. Falking- 


of the new ham. 

Pair of | 

_—_ Carth. 215. S. C, ——- 4 Mod. 45. Grimly v. Fawlkinghaw, S. C. and a Prohibition was 
granted, 


12. A 


— 


1 85 Diſmes, [or Tithes], 


21 


| 12, A Modus Was, that the whole Crop of 170 Acres was given in D 
h 75 of all Tithes of Hay within the Parith; it was lately determined 
in the Exchequer that it was extended only to the old Meadow 
Ground; Arg. Gibb. 53. Paſch. 2 Geo. 2. B. R. 

12. A Modus paid to the Parſon may bar the Vicar of ſmall Tithes 
clumed by Him; ſor originally, and of common Right all the Tirhes, as 
well ſmall as great, were the Parſon's, and che Modus, it good, mult 


WE ;..c been Time our of Mind, and have commenced when the Parſon 


brite the Parithioners of a Modus they were entitled to before. 2 
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was ſeiſed of all, and the after Endowment ot a Vicarage thill not de- 


- 


\V ms's Rep. 522. Paſch. 1729. by Ld. C. King. Fox v. Ayde. 


— —ÿñ 


(F. a) To what Thing it (the Modus] ſhall 
extend. Aills, 


1. IF a Man be diſcharged of two ancient Griſt Water-Mill for see Ry pl. 
one Modus, ſcilicet, tor 6s. 8 d yearly paid to the Parſon, n the 
and alter, by continuance of Time, by the Act of God, che Water- Notes there: 


(Courſe which uſed to run to the Mills is diverted, and runs in another 
Place a little Diſtance oft from the ancient Mills, and thereupoan che 
Owner of the Mills pulls down one of the ancient Mills, and re- 
builds it upon the Stream in the new Courſe, he ſhall be diſcharged or 
Tithcs of this new Mill for the laid s. $d. for this is altered by 
the Act ot God. Mich. 11 Cat. B. N. between Fohuſon and Dand- 
rige, per Curtam reſolved, and a 2rohlbition granted accord 
ingly. 

n But in the ſaid Caſe, if the ancient Mater⸗Caurſe he changed 
by the Act of the Party himſelt who Is the Owner of the Mill, he halt 
pay Tithes thereof as tor a new Mill, aid the lald ancient 33odus 
{hall not diſcharge it. Mich. 11 Car. B. N. in the ſald Cate of 
Fohnſon and Dandridge, per Curiam reſolved. 

3. Ik tor two ancient Meſſuages, and two ancient Warer-Grain- 
Mills, Time out of Memory cc. there bach uſed ro'be paid ro the 
JIarion 20 s. per Annum in lieu of all Tithes iſſuing out of the fait 
Meſſuages and Mills, and after the Owner of the Meſſuages and 
Mills ere&ts two new Grain- Mills within the ſaid Mefluages, it lcems 
the Modus will not diſcharge theſe nem Mills from the JIovment 
of Tithes, becauſe the Tithes oft a Mill is not meerly predial, bur 
mix'd with the Perſonalty, and is more of the Perſonalty than ot the 
Predialry, Mich. 13 Car. B. B. Goodwin and Snith, concerning 
Turingten Pills in the County of Devon, upon a Demurrer. 
Juſtice Berkly and Curia ſeemed to (incline, that the Madus ſhould 
nat extend to thele new Hüls; but they diu not refolve it, beeauir 
the five was taken upon the Modus as to the two Meſſuages and 


ancient Pllis and at the Ji rius the JIaintiff in the Drohtbl 


tn was nonſuit, by which he was nonſitt as ta the Demurrer 
any, any (or this Caule a Contultation was granted tor the 
[DIE 

4 Jfa Pan be ſe fed of eight Acres of Paſture, and of Meadow, 
lor the Tithes of which there has been paid Time our of Memory At. 
58 6d. and after the Owner thereof erects thereupon a Corn-M:!l, he 
Walt pay na Tithe kor the Corn-Mill, becauſe the Land was dit⸗ 
Hatzed per Hoedum Occtinandh, E 8. Magna Charta 39 


3. Ir 


—̃ — - — SE I DEEDS 


22 Diſmes, ſor Fithes]. 


"on 281. s. Ina Prohibition to a Libel tor Tithes of a Corn-Mill, the Plaintiff 3 
Jumſey V- ſuggeſted a Modus &c. the Defendant confeſſed the Modus, but al. 


A leciged that a new Pair of Millaſtones were added to the old Mill, and 4 


— 


natur — prayed that the Prohibition might go only to the Tithes of the ancient Mill, s , 
Car'h. 215. But it was faid e contra, that the Modus extends as well to the ney 


Gumble v. Mill-ftones as to the old, tor it theſe break, the Modus goes to the New, 


Falkingham, ſo that if they are laid down elſewhere under the fame Roof the Pre. 55 


S C. and 


Cur. the ſcription will extend to all, becauſe the Mill is the Subſtance ro which 
lodus is it chiefly relates; the Preſcription is to the Mill in general, and it is by; 
not deſtroy d accidental whether there are one or two Pair of Mill-Stones therein, tis 


by the e ape ſtill but unum Molendinum, and muſt be ſo demanded in a Præcipe, and 


new Pair of a Prohibition was granted. 4 Mod. 4g. Trin. 3 W & M. in B. R. Grim. 


Stones ley v. Falkingham. 

Brownl. 32. SY 5 2 3 

Anon. is, that if you have but one Pair of Stones, and pay a Rate-Tithe for the Mills, and the, 
you add another Pair of Stones, new Tithes ſhall be paid in Kind. 


(G. a) [Modus.] 
To what Thing it ſhall extend for a collateral Reſpell. 
Frnud. 


t. IF a an preſcribes to pay an Halfpenny for every Lamb which 
he ſhall ſell betore the firit Day ot May without other Tithe of 
them, and after by Fraud to deceive the Parſon, he ſells che Lambs 
but a Day before May, this is not a Oiſcharge by the Cuſtom of 

| Tithing. Mich. 17 Jac. B. per Curiam. 
Mo. 913, pl. 2. Libel &c. for Tithes, the Detendant ſuggeſted a Cuſtom in the 
3 Pariſh of Letcombe, that the Parſon ſhould have for his Tit hes, the 10th 
on was Land ſowed with any Manner of Grain, to be reckoned at the firſt Land 
granted not- next the Church, the Parſon replied, that the Defendant by Fraud ſowed 
withſtanding every 1oth Land which belong d to the Parſon as above very ill, and with 
— Covin, ſmall Duantity of Corn, and did not Dung and Manure it as he did the 

cauſe the . 2 | = : : 
Fraud is to Other nine Parts, by Means whereot the other nine each of them yield- 
be remedied ed eight Cocks, but the tenth yielded but three Cocks. Wray Ch. J. 
in an Action held, that this Cuſtom was againſt common Reafon, and therefore void; 
as ETON. 0 if it be a good Cuſtom, then the Parſon ſhall have an Action on the 
ee ee : aſe. Le. 99. pl. 12). Pafch, 30 Eliz, B. R. Stebbs v. Good- 
*. - + | 

3. A Cuſtom was for the Vicar to have Tithes for all Peas and Beans 
ſet, drilled, or ſowed in Rows in Gardens or like Manner, atterwards 
a new Improvement was found out to uſe a Plow inſtead of a Spade, yet 
ſuch Peaſe and Beans ſhall pay Tithes. MS. Tab. January 23, 1717. 


Auſtin v. Nicholas. 


(H. a) 


— 
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Diſmes, ſor Tithes]. ; 23 


(H. a) io ſhall preſcribe in Non Decimands. 3H 


Layman cannot preſcribe in Non Decimando without ſpecial Mo 425. pt. 


Matter, though he be capable of a Otlcharge of Tithes in , Ia 
favour of the Church, becauſe it ſhall not loſe its Right without ieh, 


an actual Recompence, Co. 2. the Biſhop ot Wincheſter 44 Cue, S C. 
reſolved. held, that 


TILE TE 8 WP temporal 
Perfbns cannot preſcribe in Non Decimando, but in Modo Decimandi they may. 


1. 


2. A Spiritual Perſon may preſcribe generally in Mon Decimanda, % E. 24 
becauſe he is more favour'd than a Layman, for this is always in pl. zz Mich- 
a Spiritual Perſon, and fo not taken from the Church, for ſuch 6 33 E- 


Spiritual Perſon was capable of a Grant of Tithes at the Com- 3 3-8. 


mon Law in Pernancy. Co. 2. the Biſhop of Wincheſter 44 lins, held 
reſolved. that a ſpiri- 


. A JJC 
may preſcribe in Non Decimando, and by the 31 H. 8. he ſhall hold it diſcharged as the Prior held 
it ; and if he held it diſcharged Non refert by what Means. Le. 240. pl. 325. S. C. held ac- 
cordingly. | 

A Spiricual Perſon may preſcribe in Non Decimando. Roll Rep. 264. pl 36. Mich 13 Jac, B. R. 
the Biſhop of Hereford's Caſe. Þ 7 FE 

A Dean and Chapter may, though it was objected, that a Dean may be a Layman, as the Dean of 
Durham was by ſpecial Licence and Diſpenſation of the King; yer it was anſwered, that this is a 
rare and ſpecial Caſe, and therefore not to be brought for an Example. Win 65. Palch, 21 Jac. 
C. B. Briggs's Caſe. | 


3. As a Biſhop map preſcribe in Non Decimando, as to te dil ro E. 
charged of Tithes tor nimiclt, his Farmers, and Tenants at will, tor 4 * 5 
certain Land in the Pariſh ot another. C0, 2. the * Biſhop of Win- 56 * e 
cheſter 44. adjudged ; And Mich. 15 Ja. B. R. ſame Caſe came wrigh!, 
in Queſtion, and adjudged, and a Prohibition granted accord: 5. C adjudg- 
ingly. Mich. 42 43 Eltz. B. N. between || Crowther and Frier, ad- vie om 
judged; Y. 13 Ja. B. R. in the Biſhop of Hereford's Caſe, re- 5, ö C“ 


ſolved, and a Prohibition granted accordingly. ary 


cited Me. 551. || Mo. 618. pl. $44. Crowcher v. Fryar, S C. 


4. [And] when certain Land is ſo diſcharged by Prefcription in Mo. 425 ;! 
Jon Oecimando in the Hands of a Spiritual [zerton, it he leaſes 593, Hill. 
it for Years to a Layman, he may now pretcribe in Mon Oecimando 55 Boz 
alſo, becauſe the Land is diſcharged in Facto. Co. 2. the Biſhop wegn 
of Wincheſter 45. adjudged; And Mich. 15 Ja. B. R. in the lame Cas. y 
Cale it was adjudged aiſo, and a JIrohtbition granted. adjudged, 


| - and !ceam 
be S. C. Cro. E. 4: f. pl. 1 511. pl. 36. S. C. adjudged. — S. C. cited Mo. 531 


5. AParſon of a Pariſh having Land in another Pariſh, parccl ot 
his Glebe, may preſcribe in Non Decimando for him, his Farmers, 
and Tenants. Mich, 13 Car. B. B. between Dr. Ward and Taylor, 
per Curiam. 

6. The Church-Wardens of a Pariſh, admitting they may havc 
Land by JIrcfcription, yer cannot preſcribe generally ui Non Occt- 
mando, tur this Land which they have tor the Reparation ot the 
Church tor the Parithioners, for they are not Spiritual Herſons; OA 
) El. B. between Lengeley and Meredine, udjudged. - 

7. Copy; 


27 
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24 | Diſmes, [or Tithes]. 


— — — —— — — — — 
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P 


Cie K. 7. Copyholders ot Inheritance that hold of a Bithop as ot his Manor 
E. 5 , , 
pl. 23 may preſcribe, That the Biſhop and his Predecelfors ſeiſed ot the {iq 
Crouch v. NMaunovr tor themſelves, their Tenants tor Lite, Years, and Tenants by 
Fryer, S. C. Copy ot Court- Roll of the ſaid Manor Time out of Memory &c. hays 


djudged, . * 
n Pre. been diſcharged of the Paymeat of Tithes tor their Lands parcel of 


ſcription is the 141d Manor; for this 18 a good Preſcription, and the Copy: 
000 holderg ſhall be diſcbarged of Cithes thereby, tor their Tenements 


8 0 0 2 are part of the Demelnes of the Manor, and this nught com: 
ad udged ac- MENCE upon à real Compoſition tor the whole Pauor. Y. 42, 43 
cordirgly by El. B. N. between Croweber and Frier, adjudged. 
3 udges, 
23 — contra. Yelv. 2. S. C. adjudged by 3 Juſtices. And adds a Nota of the R eaſon: be. 
cauſe Preſcription in the Lord ought of Neceſſity in common Intendment to precede the Preſcription 
in the Eſtate of the Copy holder, and the Diſcharge of Tithes in the Lands, which in this Cate 
way well be, (becauſe he is a Spiritual Perſon) ſhall trench fo to the Benefit of the Tenant who i; 
the Copyholder ; for by this Means it is to be preſumed that the Lord has greater Fines and Rent - 
And adds another Nota, that Popham was againſt this Judgment becauſe the Plaintiff, who is a Copy- 
holder, will have in Sno Genere an Etrate of Inheritance diſtinct from the Eſtate of the Lord, why 
is the Biſhop. ——— Noy 132. 8 P. and cites S. C. 

A Copybolder may preſcribe to be diſcharged of Tithes, by pleading that he was always Tenant ly Cx 
py to a Spiritual Corporation. Lane 17. Arg, Cites 1t as fo reſolved 40 Eliz. 


Mar 26. 8. A Pariſhcannot preſcribe in Mon Decimando. ill, 14 Ja, 
pl. 59. Paſch. . N. Barham and Gooſe, per Curiam. 


15 Car. 


Anon. S. P. 


2 Salk. 655. 9. A County may preſcribe in Non Decimando; Contra, 19. 
1 __ 12 Ja. B. Rey Per Coke. 


B. R. the 8. P. as to a Thirg that is in its Nature de Jure tithable ; for as no ſingle Perſon, or his 
Eſtate, can, no more by the ſame Reaſon can the Hundred, [or County] which conſiſts but of many 
ſingle Perſon's Eſtates. In the Caſe of Hicks v. Woodiſon, | 

Though it be generally put in De. and Stud, 166. that a County may preſcribe to be diſcharged of 
any Tithe, yet I find vo Inſtance of it in any other Caſe than Tithe Wood, (except one in Roll 654. 
which I am not ſatisfied with). Now Tithe- Wood does not ſeem to be due of common Right, be- 
cauſe it does not renovare Annuatim, but the Church had got Poſſeſſion of it, and the Statute de 
Silva Cædua, 45 E 3. cap. 3. is but an Aftirmance of the Common Law, and where they have ob- 
tained it, it is to be paid as a Cuſtomary Tithe, and yer in the Caſe of Wood the Parſon need not 
lay a Cuſtom in his Libel ; bur if the Country be diſcharged by Cuſtom, ir muſt come on the other 
Side. (Contra 13 Co. 13). The Cafe of Tithe Wood is ſomewhat like the Cale of Tithe of Mills; 
The « hurch claimed Tithes for Mills, and by the Statute of Articuli Cleri, cap. 5. de molendiao 
de novo erecto, a Prohibition lies not, but yet of an old Mill a Man miy now preicribe generally in 


Nen Decimando. Per Holt Ch. J. Comb. 404. Hill. 9 W. 3. B. R. in Caſe of Hicks v. \Wooditon. 


4 


Libe! for 10. So d Wild may Pteſcribe in Non Decimando, As the Wild or 
ute ot) Sullex; lch. 13 Ja. B. R. a Trial was at the Bar upon a 
Delendint Drohibition upon ſuch a Preicription to be diſcharged of Tithes of 
ſuggeſted for Wood, between Porter aud 7ike, and the Joreſcription found, and 
I, Judgment given accordingly. Dill. 14. () Ja. B. R. per Cu 
0 05% riam, ſuch a Preſcription is good in B and Goje's Cale, Mich. 
TPrchibit- 17 Id. B. 11 Dr. Andrews and »v adyndged up 
on, a Pre. ON A Trial at Bar, by which the Preſcription is tound. 
ſcription to | 
be diſcharged of the Tithes of god within the Wild of Kent, The Plaintiff traverſed the Preſcri»- 
tion, and Iflue found for the Plainutt in the Prohibition and allowed, and the Plaintiff was di“ 
charged; And there is a Nora, that the Wild of Kent has twenty Pariſhes in it; And Henden Arg 
ſaid, that "Tithe of Wood was not originally given to the Clergy before John Stratford, Arch— 
Biſhop of Canterbury, Anno 17 Ed. 3. made a Conſtitution, that Tithes of Silva Czdua ſhoult be 
paid within his Province, and that in the next Parliament, 18 E z. and ſo in every Parliament to 
the 16 K. 2. the Commons complained ct this as a Grievance and Oppretiion, and fhewed ro 
Parliament Rolls, where it was concluded, that Tithes in them ſhall be paid as the Ufage was be- 
fore, and rot otherwiſe ; and that upon the fame Iflue the It Suſſex was diſcharged the Year be: 
fore in B. K. and ſo the HF ili of Srwrry was in two Trials in C. B. and in B. R. Pain. 37. 50, 
Mich. 15 Jac B. R. Clanrickard (Earl of ) v Denton (Lady) — 2 Rol Neg. 153-5. Co 
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Diſmes, [or Tithes], 2 "% 


; i any Caſe of a Cuſtom in Non Decimando excepting for Wood in the Wilds of Kent and 
1 12 5 Authority — allow in ſuch a Cuſtom as to any other thing which is tithable of 
common Right, for per Cur. Hood is not tithable of common Ri ht being part of the Freehold, but ir 
-. tithable by Cuſtom only; Quod Nora. Carth. 392. Hill. 8 W. 3. B. R. Hicks v. Woodſon. 

# it Wood is tithable only by Cuſtom, then all the Libels for Tithe Ii ood ought to be 


Put Duere, for ! 
4 1 0 4 2 , f Cuſtom al leged ; and if ſo, then there could be no Suggeſtion of a Modus for Tithe Wood ; 


tor it would be abſurd to ſuggelt ane Cuſtom againſt another tor one and the ſame Thing; tor if the 
Duty ariſes by Cuſtom only, it cannot de diſcharged by another contrary Cuſtom, and yet many 
Modus's have been allowed againſt Libels for Tiche- Wood, Carth. $93. Hill. $ W. z. (ſcems to 


be a Note of the Reporter.) 


11. So the Wild of Kent may preſcribe in Mon Decimando of 
Wood. Tr. 15 Ja. B. between % and Tarde, a Prohibition 
granted. Mich. 17 Ja. B. R. between | 
20)udged upon a Trial at Bar, in which the Preſcription was 
found. Mich. 21 Ja. B. R. between Loan ana Dix/on, a Trial 
was at the Bar upon a ſrohibition, in which the Tſſue was, Whe. 
ther [)Mben-Borough-Ward was within the Mild of Kent or not? 
admitting and agreeing that it was diſcharged of Tithes or Wood 
if 1t was within the Wild, and found by Verdict that it was within 
the Wild. Tr. 17 Ja. B. between Fawkexer and Andrews, per 
Curiam. 

12. A Man may preſcribe, that by the Cuſtom of the Country where 
he is ſued for the Tithes of Milk of Ewes, no Tithes Time out of 
Memory have been paid for Milk ot Ewes. Mich. 14 Car, B. R. 
between Swe! aud Bickner, per Curiam, a JIrohivition granted upon 
ſuch a Surmile to the Conſiſtorp of Winron, 

13. A Wan may preſcribe char there is a Cuſtom within the Hun- 
dred of Ofa'ſton in the County of Middleſex, and 
in the County of Surrey, chat it any common Biker of Bread inhabit- The Caſe of 
ing within any of thoſe Hundreds erects any Water-Mill, Wind-Mill, Kidden v. 
or Hand-Mill, within any of thoſe two Hundreds, to grind his Grain, pry _ 
to be employed in making ot Bread tor himſelt, in his Trade of a com- cannot be 
mon Baker, for the making of Bread for the Maintainance of his Fa- right, it is 
mily, and to fell to his Cuſtomers inhabiting there, or near the ſaid apainlt _ 
Hundreds, tor their Suſtentation, by the Support ot whom the Parſons ray 
within the ſaid Hundred have more ample Tithes, videlicet, of thoſe Cheri; 
who have Lands or Tenements, and others, as of Handvcratr Trades- Per Holt Ch: 
men, Offerings, and ſuch like, no Tithes bath uſed to be paid from J. <2»: 
the Time gt. trom the grinding of this Grain ſo employed as is % Hill. 
aloreſaid in his Trade; tor rwo Hundreds may pretcribe in Non 
Decimando. JI, 15 Cat. B. R. between Kr:dden and Edwards, a 
JProhibition Franted upon this Suggeſtion, where the Baker is 
m—_ * one of the laid Hundreds, and erected a Mill in the other 
71. + 

4. It an Abbot or Prior had been ſeiſed of Lands diſcharged of Tithes, 
he who 1s now Farmer of ſuch Lands thall be admitted to preſcribe in 
Non Decimando by the Statute 2 E. 6. which wills that none ſhall pa 
Lithes otherwiſerhan they did for 40 Years beſore, but in no other Caſe 
alla Man preſcribe in Non Decimando, but only in Modo Deciman- 
di. Mo. 219. pl. 356. Mich. 2) & 28 Eliz. in Branche's Caſe. 

15. A whole Cu ry may preſcribe to be diſcharged from Payment of A Country 
Tithes but this at the firſt of Neceſſity ought to have a lawful Commence- way pre- 
» ent by Way of Compoſition or Ec. Per Doderide J. cires Linwood and Lende te be 


quit of 


Dr. and Student, to which Coke Ch. J. agrecd. 2 Bulit. 285. Mich. Tithes of 


I2 Jac, Wood, or 


6 : . : any he 
{ithe, fo that there is ſufficient Maintenanee and Suſtentation for the Parſon beſides; but a7 AB 


cannor ſo preſcribe* 2 Inſt. 645. cites Dr. and Stud. 137. b. and Br. Diſmes, pl. 1 
z. Mich. 6 Jac, Arg, cares Dr. and Stud. lib. 2. cap.'s 5, S P,---— Roll Re 2 £ ol. 51. Pups 
H | 
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Z th” 


Cio. E. 584 7, Copyholders ot Inheritance that hold of a Bithop as ot his Manor, 
pl. 23 may preſcribe, That the Biſhop and his Predecellors ſeiſed ot the fluid 
Crouch v. Nlanoer tor themſelves, their Tenants tor Lite, Years, and Tenants by 
Fryer, 8. C. Copy of Court- Roll ot the ſaid Manor Time out of Memory &c. have 


judged, 6 4 I ae : 
* 5 Pre. been diſcharged of the Payment of Tithes tor their Lands parcel 67 


ſcription is the fad Manor ; for this is a good Prelcriptton, and the Copy: 
good holders ſhall be diſcbarged of Tithes thereby, tor their Tenements 


45 61% P) are part of the Demelnes of the Manor, and this might com: 


ad udgeq ac- mente upon a real Compoſition tor the whole Mauor. Y. 42, 4; 
cordivgly by El. B. A. between Crotucher and Frier, adjudged. 
3 Judges, 
Popham contra. Yelv. 2. S. C. adjudged by 3 Juſtices. And adds a Nota of the Reaſon ; be. 
cauſe Preſcription in the Lord ought of Neceſſity in common Intendment to precede the Preſcription 
in the Eſtate of the Copy holder, and the Diſcharge of Tithes in the Lands, which in this Caſe 
may well be, (becauſe he 1s a Spiritual Perſon) ſhall trench ſo to the Benefit of the Tenant who is 
the Copy holder; for by this Means it is to be preſumed that the Lord has greater Fines and Rent, 
And adds another Nota, that Popham was againſt this Judgment becauſe the Plaintiff, who is a Copy- 
holder, will have in Suo Genere an Eſtate of Inheritance diſtinct from the Eſtate of the Lord, who 
is the Biſhop. — Noy 132, 8. P. and Cites 8. G 

A Copybolder may preſcribe to be diſcharged of Tithes, by pleading that he was always Tenant by Ce 
py to a Spiritual Corporation. Lane 14. Arg. cites It as ſo reſolved 40 Eliz. 


Mar 26. 8. A Pariſh cannot preſcribe in Non Decimando. 1) ill. 14 Ta, 


17 28 aſch. . N. Barham and Gooſe, per Cuxiam. 


Anon. S. P. 


2 Salk. 655- 9. A County may preſcribe in Non Decimando; Contra, 19. 
My oy 12 Ja. B. R. per Coke. 


B. R. the S. P. as to a Thirg that is in its Nature de Jure tithable ; for as no ſingle Perſon, or his 
Eſtate, can, no more by the ſame Reaſon can the Hundred, [or County] which conſiſts but of many 
ſingle Perſon's Eſtates. In the Caſe of Hicks v. Woodiſon. 

Though it be generally pur in De. and Stud. 166. that a County may preſcribe to be diſcharged of 
any Tithe, yet I find no Inſtance of it in any other Caſe than Tithe Wood, (except one in Roll 654. 
which I am not ſatisfied with). Now Tithe- Wood does not ſeem to be due of common Right, be- 
cauſe it does not renovare Annuatim, bur the Church had got Poſſeſſion of it, and tlie Statute de 
Silva Cædua, 45 E 3. cap. 3. is but an Affirmance of the Common Law, and where they have ob. 
tained it, it is to be paid as a Cuſtomary Tithe, and ver in the Caſe of Wood the Parſon need not 
lay a Cuſtom in his Libel ; bur if the Country be diſcharged by Cuſtom, it muſt come on the other 
Side. (Contra 13 Co. 13). The Caſe of Tithe Wood is ſomewhat like the Caſe of Tirhe of Mills; 
The Church claimed Tithes for Mills, and by the Statute of Articuli Cleri, cap. 5. de molendino 
de novo erecto, a Prohibition lies not, but yet of an old Mill a Man miy now preſcribe general y in 
Non Decimando. Per Holt Ch. J. Comb. 404. Hill. 9 W. 3. B. R. in Caſe of Hicks v. \Wooditon. 


Libel for 10. So a Wild may preſcribe in Mon Decimando, As the Wild of 
4 — of e Suflex; Mich, 13 Ja. B. K. a Trial was at the Bar upon a 
Defendant Prohibition upon fuch a Preſcription to be diſcharged of Tithes of 
ſuggeſted for Mood, between Porter aud 7ike, and the Joreſcripttion found, and 
Judgment given accordingiy. Dill, 14. (* Ja. B. R. per Cu⸗ 
* Fol 554 xiam, ſuch a Preſcription is good in B and Goſe's Caſe, Mich. 


12 17 Ta. B. in Dr. Andrews and 1 NESS adjudged up 
on, a Pre. ON d Trial at Bar, by which the Preſcription is found. 

ſcription to 

be diſcharged of the Tithes of god within the Wild of Kent, The Plaintiff traverſed rhe Preſcri»- 
tion, and Iſſue found for the Plaintiff in the Prohibition and allowed, and the Plaintiff was di“ 
charged ; And there is a Nota, that the Wild of Kent has twenty Pariſhes in it; And Henden Arg 
ſaid, that Tithe of Wood was not originally given to the Clergy before John Stratford, Arch- 
Biſhop of Canterbury, Anno 17 Ed. 3. made a Conſtitution, that Tithes of Silva Czdua ſhould be 
paid within his Province, and that in the next Parliament, 18 E z. and fo in every Parliament to 
the 16 R. 2. the Commons complained ct this as a Grievance and Oppreſſion, and hewed two 
Parliament Rolls, where it was concluded, that Tithes in them ſhall be paid as the Ufage was be— 
fore, and not otherwiſe ; and that upon the fame Iſſue the Ie Suſſex was diſcharged the Year be- 
fore in B. R. and ſo the I ild of Surry was in two Trials in C. B. and in B. K. Palm. 37, 38. 
Mich. 17 Jac. B. R. Clanrickard (Earl of) v. Denton (Lady) — 2 Roll Rep, 122. S C. 
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2 —— 


7 is not any Caſe of a Cuſtom in Non Decimando excepting for Wood in the Wilds of Kent and 
8 is — Authority for allowing ſuch a Cuſtom as to any other thing which is tithable of 


5 7 ” mmGn Right, for per Cur. Hood is not tithable of common Right being part of the Freehold, but ir 


8M by Cuſtom only; Quod Nota. Carth. 392. Hill. 8 W. 3. B. R. Hicks v. Woodſon. 

bi 8 — for if Wood is tithable only by Cuſtom, then all the Libels for Tithe Il bod ought to be 
T7 nded pon the Cuſtom alleged; and if ſo, then there could be no Suggeſtion of a Modus for Tithe-Wood ; 
for ic would be abſurd to ſuggelt one Cuſtom againſt another tor one and the ſame Thing; tor if the 
Duty ariſes by Cuſtom only, it cannot be diſcharged by another contrary Cuſtom, and yet many 
W >Modus's have been allowed againſt Libels for Tiche- Wood. Carth. $93. Hill, S W. z. (ſcems to 


be a Note of the Reporter.) 


11. So the Wild of Kent may preſcribe in Non Decimando of 


Wood. Tr. 15 Ja. B. between Hell and Tarde, a Prohibition 
nranted. Mich. 17 Ja. B. R. between ; 


| ; 7 adjudged upon a Trial at * in which the J]reſcription was 


= found. Mich. 21 Ja. B. R. 


; between Loan ana Dix/on, a Trial 
was at the Bar upon a 1 rohibition, in which the Illue was, Whe. 
ther Hilden⸗Borough⸗Ward was within the Wild of Kent or not? 


XX admitting and agreeing that it was diſcharged of Tithes of Wood 
== x 1t was within the wild, and found by Verdict that it was within 
= 2 the Wild. Tr. 17 Ja. B. between Fawkener and Andrews, per 


Curiam. 

12. A Man may preſcribe, that by the Cuſtom of the Country here 
he is ſued for the Tithes of Milk of Ewes, no Tithes Time our of 
Memory have been paid tor Milk ot Ewes. Mich. 14 Car. B. N. 
between Sel aud Bickner, per Cutiam, a Prohibition granted upon 
ſuch a Surmile to the Conitſtory of Wincon. 
: 13- A Wan may preſcribe chat chere is a Cuſtom within the Hun- 
= <dred of Ofa'ſton in the County of Yiddleſer, and 
m the County ofSurrep, chat it any common Biker of Bread inhabit- The Caſe of 
ing within any of thoſe Hundreds erects any Water-Mill, Wind- Mill Kiddin v. 
or Hand-Mill, within any of thoſe two Hundreds, to grind his Grain, 2 +a 
to be employed in making of Bread for himſelt, in his Trade of a com- cannot — 
mon Baker, for the making of Bread for the Maintainance of his Fa- right, it is 
mily, and to fell ro his Cuſtomers inhabiting there, or near the ſaid againſt the 
Hundreds, for their Suſtentation, by the Support of whom the Parſons Sears of 


N f x "=" Bs Ws a Articuli 
within the ſaid Hundred have more ample Tithes, videlicet, of thoſe Cleri 


u ho have Lands or Tenements, and others, as of Handycratr Trades- Per Holt Ch: 


men, Offerings, and ſuch like, no Tithes hath uſed to be paid from J. Comb. 
the Time cc. trom the grinding of this Grain ſo employed as is IE 9 
aloreſaid in his Trade; tor rwo Hundreds may preſcribe in Non 
Decimando. JI, 15 Cat. B. R. between Krdden and Edwards, a 
jrohibition granted upon this Suggeſtion, where the Baker is 
8 one of the laid Hundreds, and erected a Mill in the other 
A +. 
4. It an Abbot or Prior had been ſeiſed of Lands diſcharged of Tithes 
he who 18 now Farmer of ſuch pas be A xy nA in 
Non Decimando by the Statute 2 E. 6. which wills that none ſhall pa 
tithes otherwiſe than they did for 40 Years belore, but in no other Cafe 
i:all a Man preſcribe in Non Decimando, but only in Modo Deciman- 
di. Mo. 219. pl. 356. Mich. 2) & 28 Eliz. in Branche's Caſe. 
15. A whole Country may preſcribe to be diſcharged from Payment of A Country 
Tithes bur this ar the firſt of Neceſſity ought to have a lawful Commence- a] pre- 
nent by Way of Compoſition or c. Per Doderide J. cires Linwood and >< ce be 


Dr. and Student, to which Coke Ch. J. agrecd. 2 Bulſt. 285. Mich. Tithes of 


12 Jac, ood, or 


1 ; ; ; an C 

T re 2 chat there is ſufficient Maintenanee and Suſtentation for the Parſon beſides; CE 3 

* e 2 Inſt. 645. cites Dr. and Stud 137. b. and Br. Diſmes, pl. 14. -—— 1; Re 

3. Mich. 6 Jac, Arg, cites Dr. and Stud. lib. 2. cap. 55. S P. — Roll Re a 
H 


P 22. pl. 31 Paſch 12 
hae, 


26 Diſmes, [or Tithes]. 
Jac RR. inCelo of Porter v. Tike, it was ſaid by Coke Ch. J. that Wray Ch. f. held, that ; 


ountry may preſcribe in Non Decimando, if the Incumbent has ſufficient for his Livelihood, but 
Coke ſaid that it ſeemed to him e contra. 


8. C cited 16. A Hundred may preſcribe in Non Decimando and it is good; ſot 
* Raum. it is the Cuſtom ot the Country, which is the beſt Law that ever was; but 
ep. 137. a particular Town cannot preſcribe in Non Decimando; and thereupon 
a Prohibition was granted. Mar. 25, 26, pl. 59. Paſch. 15 Car. Anon. 
4 Mod. 336. 1», In Prohibition upon a Suggeſtion that the Hundred of Hunsbyton 
85 cg aro in the County of Somerſet is an ancient Hundred, that there has been x 
— won c Cuſtom, Time out of Mind, that the I nhabitants of that Hundred have 
and Conſul- Leen diſcharged of the Tithes of barren Cattle, Iflue was taken upon the 
tation grant Cuſtom, and Verdict for the Plaintiſt, but Fudgment was laid. 1. Tithe 
ed. -—— is due tor Agiſtment ot barten Cattle of common Right, and at the 
pl. 7 8 C common Law it is 28. per Pound, but the Cuſtom governs ir as to the 
adjornarir Sum. Comb. 403. Mich. 9 W. 3. B. R. Hicks v. Woddiſon. 


— Comb. | 

404. ſays a Conſultation was granted, and the Court directed that it ſhould be ſpecially entered, 
becauſe it appears that the Cuſtom is void and againlt Law. —— Carth. 392. S. C. the Cuſtom was 
held void, ahd a Conſultation granted. — 2 Salk 655. pl 1. S. C. held accordingly, and a Con- 
ſultarion granted, 12 Mod. 111. S. C. held accordingly and Conſultation granted; For no Coun. 
try or Huadred can preſcribe in Non Decimando for any Thing that is tithavle of common Right. 
Ld. Raym Rep. 137. S. C. ruled accordingly, and the Judgment was arrcſted, and the Court 
directed the Entry to be made as is mentioned above out of Comb. 


138. Cuſtom-to pay no Tithe of Hay imployed in fothering Cattle is 
ill, tor Hay is a predial Tithe, and though you ſeed your Cattle with 
it, yet you ought to pay Tithe; Per Holt Ch. J. 12 Mod, 495. Paſch. 
13 W. 3. Selby v. Bank. | 

19. B. moved for a Prohibition to the Spiritual Court, the Libel be- 
ing tor Tithe Hay and Lambs, Cuſtom to pay the 1oth Lamb yeaned 
there, in Conſideration whereof ro be Tythe-free of Lambs which were 
not yeaned there is ill; Per Holt Ch. J. of common Right Tithe Lamb is 
payable where they fall, but by Canon Law there is a Regard to be had 
to the Place where they were engendered and bred ; And atter Conſide- 
ration the Court declared at another Day that no Prohibition ſhould go 
in either Part, for as to the Lambs it is a dangerous Cuſtom, becauſe ea- 
ſily converted into Fraud by taking the Sheep away in yeaning Time. 
12 Mod. 496, 497, 498. Patch. 13 W. 3. Selby v. Bank. 

20. Oi Wood ſpent in an ancient Meſſuage tor Husbandry one may pre- 
ſcribe in Non Decimando, for that formerly Tithe was not paid for 
3 Per Holt Ch. J. 12 Mod. 497. Paſch. 13 W. 3. in Caſe of Selby 
v. . 


(H. a. 2) Modus Decimandi ; What is; And Remedy 
for it ; And Pleadings. 


1. TyRohibicion for ſuing for Tithcs of 15 Acres of Land, 10 Acres 

of Meadow and ſeven Acres of Paſture, and ſurmiſed, that he and 
all thoſe &c. Time out of Mind &c. had uſed to pay 4 d. yearly in Salis. 
fact ion of all Tithes of Hay cut there; The Fury find the Preſeription, but 
that Part of the Land was never mowed, but thew not certainly what 
Part; It was adjudged for the Plaintiff; for both Parties agreed that 


all the Land had been mowed, and the finding contrary is 3 
an 


Hy "Dilmes, [or Tithes]. 27 
and the Verdict is certain enough, Cro. E. 333. pl. 13. Trin. 35 Eliz. 
B. R. Folcot v. Ridge. 


2. Every Modus Decimandi is a Diſcharge of the natural Tithe, and Modur's are 
ſo works by Way ot Diſcharge. Hob. 118. pl. 148. Hill. 13 Jac. in 2 


| - b A ſit ions run 
=. Caſe of Shelton v. Montague cites D. Parſon of Pyekirk's Cale. aut linen Pro. 
7 9 EOS | ſcription; 
J Per King C. Gibb. 120. A Modus is nothing but à real Compoſition tor, or in licu of Tithes, 
2 hg 4 2 Profit certain and permanent; Per Ward Ch. B. and Smith B. 1 Salk. 656. Mich. 3 Ann. 
bt in Scacc. in Caſe ot the Arch-Bp. of York v. D. of Newcaltle. 


ws 3. One Modus ſued for in the Spiritual Court, and another Modus ſug- 
XZ reſted is no Cauſe of Prohibition unleſs for other Cauſe; Per Doderidge | 
I. bur per 2 Juſtices contra, 3 Bulſt. 241, 242. Mich. 14 Jac. Har- 
ding v. Goſling. Es Mpc! 

4. Bill in Chancery to maintain the Preſcription of a Modus Deci- 
mandi, to which the Deſendant demurred, and ſays, It is proper tor the 
common Law or Eccleliattical Court; and the Court allowed the De- 
murrer and diſmiſſed the Bill, Ch. Rep. 27. 4 Car. 1. Brown v. Thet- 
tord. 

5. In Actions for Tithes and a Prohibition brought upon this Preſc:'1p- 

tion, That Time out of Mind &c. the Sum of 2 5. 9 d. had been paid for 
II Doles of Meadow at 3d. the Dole, and the Cate was that this was a 
{mail Piece of Meadow taken off and incloſed from a great Meadow of 
278 which it was Parcel, and the Wi itneſſes did prove that 3 d. the Dole had 
8 uſed to be paid for the whole Meadow, and that the 11 Doles in quelti- 
"i on was Parcel of it, and the Judge did direct the Law to be againit the 
Plaintifl, becauſe he had laid his Preſcription intire 28. 6 d. [28 9 d.] 
tor the Whole, and not 3d. the Dole, which does amount jult to 0 
much, and upon this Direction the Plaintitt was Nonſuit. Clayt. 56, 
57. pl. 97. Athzes in Lent, by Vernon J. Ann, 1637. Scton's Caſe. 
And jays, Vide if it is not all one in Mountjoy's Cafe. 5 Rep. 
6. In a Prohibition and the Precription ſuggeſted was ſo pay a Rato- 
Tithe of 13 5. 4d. for all Land &c. and for Profits of a Mill, and in Evi- 
dence the Witneſſes proved ſeveral ſmall Sums paid, as FS. 25. Oe. 
which in the Whole came to the juſt Sum laid in the Preſcription, and it 
5 was holden no good Proof by the Owner of the Inheritance; otherwiſe 
2 — it had been it theſe ſeveral Sums had been paid by the ſeveral Tenants 
3 ot ſeveral Parcels of the Land in queſtion ; and in this Cale it was held 
it ſuch a Preſcription is laid for an 100 Acres, and the Plaintiff fails in 
7he Number, it is doubtful whether it be not a Failure in Proot; Ihe 
beſt Way is to lay it that it has been paid tor ſuch Cloſes &c. by 
Name; and in this Caſe it was held clearly that no Proot being to ex- 
tend this Sum paid for the Mill, the Plaincitt did ſail in his Pretcription 
in all. Clayr. 81, 82. pl. 135. Alliſa 15 Car. betore Heuden Baron of 
the Exchequer. Sir Arthur Robinton's Caſe. 

7. There was a Compqſition between the Prebendary of A. and the Ab- 
bot and Convent of B. that the Prebendary of A. and his Succeſſors, tor all 
Time to come, fould have their Election yearly, either to recerve Tuhes 11t 
And of Corn or Grain ariſing within certain L.inds of the Abbey, or elſe to 
recerve five Marks, to be paid by the ſaid Abbor and Convent zn Lien 
thereof, fo as ſuch Election was netiſied to the Abbot or any of the Monks, 
or Porter of the Abbey &c. The Lands came to the King by the 31 H.8. 
and from him to the Defendant, and the Prebend came to the King by the 
IE. 6, of Chanteries Ec. and from him to the Plaintiff. Admittintz the 
Compoſition gocd, it was adjudged that the Power of Election was 
gone, becaule it cannot now be made according to the Compolition; 
bur in this Caſe it was ſaid by Hale Ch. B. that in one Southwell's 
Cale in 44 Eliz. where an Abbor had a Quantity of Wood to be rake: 
yearly 


© 
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yearly in ſuch a Wood, or a Sum of Money at his EleCQtion, it was held 
the Election was transferred to the King by the Statute ot Diſſolution 
of Monaſteries. Hardr. 381. Mich. 16 Car. 2. Sir William Ingolby v. 
Wivel & al. | 
Bur an an- 8. If the Jury on an Iſſue joined in a Prohibition upon a Modus De- p 
pang 2s lo- cimandi find a different Modus, yet the Defendant ſhall not have a Coy. RT 
Caſk of Jultation ; for it appears he ought not to fue for Tithes in Specie there 


Prohibition being a Modus found. Vent. 32. Paſch. 21 Car. 2. B. R. Anon, C a 


Herl. 100. | 
Trin. 4 Car. Goddard v. Tyler. Litt. Rep. 151. Toddard v. Tiler, 8S. C. —— 11 Mod. 65, 


S. P. argued, Startup v Doderidge. 


9. Chancery deny*d to decree Rate Tithe, though it might be aſter 
two Verdicts, and though it was urged that it was frequently done in 
the Exchequer. Ch. Cales 187. Mich. 22 Car. 2. Bulh v. Richley, 

| Io, There is 20 Remedy tor a Modus Decimandi bat in the Spiritual 
Court. 12 Mod. 416. Per Cur, Mich. 12 W. 3. in Caſe of Johnſon v. 
. ..._ Ryfon. 

Lid. cites 11. Where a Modus was ſet forth payable on or about ſuch a Day. this 
the Cale ol was not good; tor the Day mult be certain. 8 Mod. 375. Tiin. 11 
Reynolds 2 a Ense N OE 
v. Roairs, Geo, 1. Blackett v. Finny; and cites it as lately reſolved in the Cale of 
where the Harriſon v. Clerke. 
Plainrift ſug- 
geſted a Modus, but did not lay it payable on any certain Day, neither did the Defendant in his An- 
twer confeſs any Day of Payment; ſo that no certain Day of Payment appearing, either in the Bill 
or Anſwer, the Defendant, who*was Plaintift in a Croſs-Bill, having laid it to be payable on a cer. 
tain Day, it was held good. 
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(H. a. 3) In what Caſes a Parol Agreement is good, b 
or where there mult be a Leaſe. 3 


. X. 5 | Fam 
/ 3.3 Gig. fee 5 Eee Be HS D550 Ant hy 
N Treſpaſs the Plaintiff counted that a Parfon Anno 18 Hs Sold 
to him all his Tithes ot his Pariſh of A. payable Which did or might 4 
ariſe in the ſaid Pariſh during ſeven Years next &c. and juſtified T“ 

Tithes Anno 18 and 19. Per Newton this cannot be good; tor in Anno 

18 the Tithes which came Anno 19 were not in Elle, and theretore it is 
not a good Contract ot a Thing not in Efſe; But per Paſton contra, and 
therefore the Plaintiff recovered notwithſtanding theſe Objections. 

Quod Nota pro Lege. Br. Contract, pl. 13. cites 21 H. 6. 43. 
2. A Parſon may leaſe his Tithes for Years without Deed ; Per 
Chocke J. Quod non Negatur. Quzre Tamen. Br. Diſmes, pl. 8. cites 

E. 7. 

Tithes will , . Parka in Conſideration of 12 d. granted to one of his Pariſhioners 
not paſs 11 that he ſhould hold his Lands diſcharged of Tithes ; It was holden by the 
Jeng” Bu whole Court that the ſame was no good Diſcharge, being without Deed 
Le. 23. pl. as 4 Leaſe ot his Tithes; But it was holden, it the Parton atterwards 
29. Trin. 26 ſues the Pariſhioner for Tithes againſt the ſame Grant and Promite, the 
— . R. Pariſhioner may have an Action upon the Caſe againſt the Parſon upon 
Saunders his Promiſe, although he cannot plead the Grant as a Leaſe. 2 Le. 74. 

' pl. 98. Trin. 28 Eliz. B. R. Wellock's Caſe. 
4. Conſideration to pay to A. the Parſon 10 l. per Annum during ſuch 


* 
* 


Wes 
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RO 
* * 

* 
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a Term for his Tithes, A. promiſed that the Plaintiff thould hold his BR 
Lands without Tithes and without any Suit tor the ſame ; PerGawdy; MW 
It is a good Diſcharge tor the Time, and a good Compolition to have 4 

| Prohibition 
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Prohibition upon, and is not like unto a Covenant. Le. 151. pl. 208. 
Trin. 31 Eliz. B. R. Chapman v. Hurt. 2 

5. Libel for Tithes, the Detendant ſuggeſted for a Prohibition, that 2 Le. 29. pl, 
p. was ſeiſed of the Lands out of which the Tithes were iſſuing, and in ** * 
Conſideration of 5 l. paid by him to the Parſon, it was covenanted and — 'S c 
no reed between them, That P. aud his Aſſigns ſhould hold the ſaid Laas and a Con.” 
mniſchargd of Tithes during theParſons Life; A Prohibicion was granted, but ſulration was 
aiterwards it was held that they may 1tilI proceed in the Spiritual Court, 8 P 
becauſe here is no expreſs Grant of the Tithes, but only a Covenant or a pA * 4 
Agreement that P. ſhould be diſcharg d of the Payment, tor which he been tor 
hath a proper Remedy by an Action tor not performing the Agreement, Years it had 
and A no Prohibition ſhall go; tor this Agreement cannot be been good, 
without De-d, and the Aſſignee has no Colour to take Advantage there- I= * 
ot. Cro. E. 188. pl. 13. & 249. pl. 10. Mich. 33 & 34 Eliz. B. R. = 
Nelſon arid Bugg v. Woodward, 


Contract, 
but only a 

| | __ Diſcharge 
tor Life, which cannot be during his Life without Deed ; and afterwards the Record was read, 
which was Concordatum agreatum fuit between the two Parties pro omnibus Decimis, during the 
Time that one ſhould be Parſon, and the other Occupier of the ſaid Lands, that in Conſideration of 
. the ſaid Prettiman and his Aſſigns ſhould hold the faid Lands diſcharged of Tithes, the ſame is 
not a Contract but a Promiſe, for he does not grant any Tirhes &c. 3 Le. 257. pl 341. S. C. in to- 
tidem Verbis. Ow. 103. Woodward v. Nelfon 8 C ſays, that about this Time Wray Ch. J. 
died, and Popham ſucceeded, and was ſworn the ſame Day, and the Court held that the Agreemeur 
by Parol was not good, and a Conſultation was awarded; Cut ſays, that upon Search made no Judg- 
ment is entered upon the Roll. 


6. If a Man % his Tithes for Years by ird it is good; but if the Noy 28. 
Parſon agrees that one ſhall have his Tithes for ſeven Years by Word it 
is not good, becauſe it amounts to a Leaſe ; and Fleming Ch. J. held 
{trongly that Tithes cannot be leaſed for Nears without Deed, Brownl. 98 
Mich. 9 Jac. Anon. N , 

ecd, an 


for no longer; Per Coke Ch J. Roll Rep. 174 Sorrell v. Grove. — Becauſe the Parſon for that 
Year had, as it were, an Intereſt; Per Fenner J. Ow. 103. in Caſe of Woodward v. Nelſon. 
By way of Agreement Tithes may paſs for Years without Decd, but not by way of Leaſe without a 
Deed ; But a Leaſe for one Year may be of Tithes without Deed. Godb. 3 54 pl. 449. S. P. by 
Wray and Fenner, Cro. E. 2.9. pl. 10. in Cale of Nelſon v. Woodward. 


Tithes may 
be granted 
tor Ce ) ear 


7. An Agreewent to be diſcharged from Tithes may be for a Near by Parol, 
and thall be good; but to have ſuch an Agreement during the Parſon's 
Liſe or fer Years cannot be without Uecd And although it were objected 
that this Agreement being in Way of Contract by Retainer is not any 
Leaſe of them, but only a Contract which may be for many Years by 
Way ot Diſcharge to the Party himtelt who ought to pay them by re- 
taining them without Payment, as well many Years as one Year; yet 
the Court held that it could not be, becauſe the Law will permit it tor 
2 Year; it being Quaſi by Way of Sale; but for many Years (which 
tound in Nature ot a Leaſe) ir cannot be. And Tanfield ſaid, Thar 
ſuch a Surmiſe was in a Caſe betwixt Mellon and Dretiman to be dit- 
charged tor Years, and ruled to be void; a Multo Fortiori ro be dif- 
charged during the Parſon's Liſe; and ſuch a Oaſe was ruled betwixt 
Rolls and Rolls; Wherctore without ſurther Argument it was adjudg'd 

lor the Detendanr, and Conſultation was awarded, Cro. J. 137. pl. 13. 
Mich. 4 Jac. B. R. Hawkes v. Brayſield. 

8, It a Parſon contracts with me Ly Word for keeping back wy own 2 Brownl. 
7ithes tor three or tour Years, this is a good Bargain by Way of Re- 17. Contra 
tainer, and if he ſue me in the Eccleſiaſtical Court, I ſhall have a Pro- huh tang 
hibition on this Compolition ; But it he grants to me the 'Tithes of an- one Year 


other, though it be bur for an Near, it is not good unleſs it be by Deed. 
2 Brown. 21. in a Note there. Mich. 8 Je. N. | eNews 
Cat, as o 


aged; but the laſt Point of the Grant of n Tithes of another was agreed by all to be void; ſo' 
| ct 


and cites 
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of the Tithes of the Pariſh without Derd. Godb. 37 3. Bellamy v. Balthorp But a 5 
tor his cn Tithes for Life is not gcod, and in the Caſe of Years it is the better Way to lead £ a 


Agreement, and not as a Leaſe. Noy. 121; Small's Caſe k Agreement to retain them for L 
the Parſon adjudged good. Lev. 24 Bernard v Evans. Pleading it by way of Demiſe tor a Yew 
is void by Parol; But diſcharge of Tithes by Parol is good, or Leaſe of the Refory, conſiſting of the 
Glebe and Tithes by Parol for Years is goo4. Lat 176. Bellamy v. Balthorp. Not good with. 
our Deed. 2 Le 29. Woodward v. Buggs. _—— 3 Le 1 * Nen Per Hutton J. He: 
109. Cro. J. 137. Hawks v. Bray ſield. Grant ot Tithes by Deed for Life is not good 
it it be to commence at a future Day, and to enure by way of Intereſt and not by way of Diſcharge, and 
though it be to the Owner of the Land, yet to make it good there muſt be Words of Diſcharge in 
it Yelv. 131. Edmonds v. Booth . During the Life of the Parſon the Contract is on foot, by: 
though the Contract was with the Pariſhioner, his Executors and Aſſignes, = the ene cannot 
ſue the Parſon upon this Contract, but he may have a Prohibition to ſtay the Parſons Sult in the Spi. 
ritual Court for the Tithes in Kind, and may put the Parſon to his right Remedy, and that is t) ſue 
here. This Agreement is no Leaſe, becanſe not by Deed, and the Pariſhioner being dead, the Pu. 
ſon ſhall have his Remedy againſt the Executor, and not againſt the Executors, Leflee at Will. Per 
Doderidge J. and a Prohibition was granted. Godb. 333. Snell v. Barret. 8. C. 


ef 


Cro J. 137. 9. Libel &c. the Defendant ſuggeſted, That there was an Agreement 
pl. 13. bet y een the Lord Chandos who was ſeiſed ot the Manor of B. in the 
geg. County of Wilts, and the Plaintiff who was Parton of B. that the ſaid 
N 8 Lord Chandos and his Tenants of the ſaid Manor, ſbouid pay unto the ſaid 
Conſultation Farſon ſo long as he ſhould continue Parſon there, ſo much Money in Sts. 
uwarcee; Ffaclion of all Tithes, and that in Conſideration thereof they ſhould fd the 
E 1 [aid Manor diſcharged &c. and upon Demurrer it was adjudg'd tor this 
ment men be Detendant, and a Conſultation awarded. Hob. 176. pl. 199. Hill, 
good by *Pu- 13 Jac. B. R. Hawles v. Bay field. | 
| 0 

pry it cannot be during the Parſon's Life, or for Years, without Deed, and cites S. P ruled be. 
tucen Rolls and Rolls. Yelv. 94. Hawkes v. Brothwith, S. C. takes a Diverſity where it is a 
Contract to have Tithes by way of Retainer without Deed, and where by way of Perception, 


10. A Pariſbioner covenants with the Parſon by Deed to pay th: Par. 
. fon annually on Lammas-Day 118. and the Parſon in Conſideration there- 
of and upon Receipt of the ſaid 118. covenants by the ſame Deed to di. 
charge and acquit him of the Payment of the Tithes of B. Cloſe as long as he 
ſhall be Parſon ; The Parithioner being Tenant for Lite made a Leaſe ior 
a Year and atter at Will ro another; The Parſon ſued for Tithes in 
Kind in the Spiritual Court, about three Years afterwards a Prohibition 
was moved tor but deny'd; One Reaſon was, That this was only a 
Covenant and no Leaſe, 1. Becaute it dependt on a Condition Precedent. 
2. Becauſe of the Words, (pou Receipt of 115.) and a Leaſe ought to 
have a certain Commencement and nor depend on a Condition; (cites 
Pl. C. 2751.) 3. Becauſe the Words are not that he ſhall retain the 
Tithes, but that he will diſcharge and acquit him of the Payment of 
Tithes, which Words ſound only in Covenant. 2 Roll Rep. 121. Mich. 
17 Jas. B. R. Alders v. Wray, 
So of a Co- 11. In Conſideration of Compoſition promiſed by the Pariſhioner for 
venant. his Tithes; Parſon promiſes chat he will not ſue for Tithes ; after Parſon 
Poph. 140. ſues; the Tithes do not paſs in Intereſt, tor which the Pariſhioner was 
. put to his Covenant being by Deed. Palm. 377. cites Alders v. Rayner. 


So where 16 Jac. 

the Parſon in | 

Conſideration of 61. per Ann. covenanted and granted by Deed to diſcharge the Pariſboner of 
Tithes on Condition to be void on Non-pay ment The Parſon ſued in the Spiritual Court; But the 
Court would not grant a Prohibition, becauſe the Original, viz. the Tirhes, belong to the Spiritual Ju- 
riſdi ction; But it was ſaid he may have Covenant upon the Deed at Law. Godb. 272. Barnwell v. 
Pelfic——2 Roll Rep. gz. S. C. 


12. Tithes caxnot paſs without Deed, Cro. J. 613. pl. 3. Paſch. 19 
Jac. B. R. Swodling v. Piers. 


13. The 


Diſmes, [or Tithes]. 31 
13. The Parſon made a Parol Agreement with A. a Parithioner, That in 3 
Con ſiderat ion of 10 s. to be paid to him every Year by A. his Executors or , Snell, 8. C. 
Aſſigns, be and they ſhould be quit of Payment of Tithes for ſuch Lands and by Do- 
during the Life of the Parſon ; the 10 8. was conſtantly paid to the Par- deridge the 
on. which he accepted; alterwards A. the Pariſhoner made B. an In- F ot wake 5 
fant his Executor and died; the Mother of the Infant took out Admi- . eint r 
niſtration Durante Minore Ætate, and made a Leaſe at Will of theſe [fee tor 
Lands, and the Parſon libelled againſt the Leſſee tor Tithes; Per Do- the Rent, 
deridge during the Lite ot the Parſon, the Contract is a Foot; but — he muſt 
the Alſignee cannot ſue the Parſon on this Contract, though he may have — hag . 
a Prohibition to ſtay the Suit in the Spiritual Court, and put the Parſon Frag 
to ſuc here; and a Prohibition was granted. Godb. 333 pl. 426. Trin. tors, but the 


ER Leſſee may 
21 Jac. B. R. Snell v. Benner. 5 — wh 
againſt the Parſon if he ſues him in the Spiritual Court; and a Prohibition was granted. — Palm. 


3-7. S. C and Prohibition was granted. 


14. Where the Defendant in rover juſtified by Leaſe of the Tithes Sc. * 176. 
by the Impropriator for a Tear ; Per Cur. It is meerly void without Deed, CRIED. 
votherwile it it be by Leaſe ot the Tithes of a Year by the Parſon himſelf. as to ran Al 
Noy 89. Mich. 2 Car. B. R. Bellamy v. Balthrop. propriator 
at that the 
Parſon may diſcharge the Pariſhioner of Tithes by Parol, or leaſe the Rectory, conſiſting ot Glebe 


and Tithes, by Parol for Years. 


15. It A. contracts with the Parſon for the Diſcharge of Tithes for Years Heil. 122. 
of his Lands, and demiſes his Lands to another, yet he thall not pay _—q_ Car, 
Jithes, but the Diſcharge runs with the Land; but it he takes a Leaſe * —— 
for his Tithes by Deed and makes a Demiſe of his Land he has Tithes ham, 8 P. 
of the Leſſee; and the Direction was, That the Leſſee of the Farm 
ought to ſhew expreſly to the Eccleſiaſtical Court, that the Farmer 
(viz. A. the Leſſor of the Land) had not a Leaſe of Deed. Het. 31. 

Mich. 3 Car. C. B. Booth v. Franklin. 

16. There was an ancient Compoſition between the Prior and Con- 

vent of Bath and the Vicar ot North- Stoke, that the Vicar and his 
Succeſſors ſhould have five Marks yoarly in Lieu of all Tithes of Sheep kept 
pon the Manor of North-Stoke, and that all the Tenants of the ſaid Ma- 
nor ſhould be diſcharg d accordingly, but ſuch Sheep were only to be Hog- 
Sheep and not exceeding 500. The Manor came to the Ting by Diſſolu— 
lution, who granted it to Seymour. The Vicar notwithitanding this 
Compoſition, and though only 50 Hog-Sheep were kept there, and 
though the five Marks were conſtantly paid, libclled tor Tithes in 
Kind; bur the Defendant had a Prohibition upon ſuggeſting this Mat- 
ter, and upon hearing the Cauſe on an Englith Bill in che Exchequer 
the Compoſition was confirmed. Palm. 525. Paſch. 4 Car. in Scacc. 
Lon v. Seymour, 

17. A Suggeſtion for a Prohibition was that the Parſon made ſeveral 
Agreements with his Pariſhioner for the Payment of 6s. & d. for his Tuthes 
for four Years, and thereupon a Prohibition was granted; And Harvey 
ſaid, That it an Agreement be proved for thoſe four Years it is ſuffi- 
cient. Her. 128. Mich. 4 Car. C. B. Stone v. Wallingham. 

18. The Vicar and Pariſhioner Inter ſe convenerunt to pay ſo much for 
Tithes, this was confirmed by the Biſhep; This is no real Compoſition 
but cn/y a perſonal Contract, and ſhall not bind the Succeſſor; and a 
Prohibition was granted. Mar. 87, pl. 140. Paſch. 17 Car. Hitch- 
cock v. Hitchcock. 

19. Agreement made ten Years before at 2 8. in the Pound for ever 
Pound Rent of Land within the Parith as 40 as they ſhould live together and 
le centiuue Parſon, Payment to be made May iſt and November itt. 


Per 


2 


| 
5 


. 0 95 
— =. A a 
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Per Cur. This Agreement will not bind the Parſon _ by Parol, but 
it will excuſe the Pariſhioners of the Penalties of 2 E. 6. and from 
Coſts till Notice given of his Diſſent, and Notice given after Payment 
due is too late, and fo it given after Lands are manured and ſowed. Hardt. 
203. Mich. 13 Car. 2. in Scacc. Breamer v. Thornton. 

20. In Debt on 2 E. 6. cap. 13. on Nil Deber, it is good Evidence to 
excuſe the Detendant from the Penalties of the Statute to ſhew a Par! 
Agreement, Keb. 21. pl. 60. Paſch. 13 Car. 2. B. R. Barnard v. 
Ewen. 

21. In a ſpecial Verdict in 'Trover for a Lamb and a Sheaf of 
Wheat, the Caſe was, That the Abbey of Fountaine being of the Ciſter. 
tian Order, and exempted from Payment of Tithes of thoſe ands, .Ouas 
propriis manibus excolerent, was ſeiſed of the Grange of Hemmingford Sc. 
wi; hin the Prebendary of Stodely Gc. and between'zhe Tear 1216 and 1261, 
the Abbot and Convent and the Prebend made a Compgſition, confirmed by the 
Patron and Ordinary, that the ſaid Abbot and Convent ſhould be diſcharged 
of all Tithes of their Lands, Quas propriis manibus excolerent in Hem- 
mingford, but they thould pay Tithes there and elſewhere for their 
Lands out of Hemmingtord ; and that they ſhould pay yearly to the ſaid 
Prebendary and his Succeſſors five Marks by equal Payments every every halt 
Year. That Anno 1359 there was another Compoſition made between the 
then Abbot and Prebendary reciting the former Compoſition, but the Fury did 
not find that it was confirmed as the firſt was by the Patron and Ordi- 
nary, and by their later Compoſition the Prebendary and his Succeſſors were to 
haue the Tithes of Corn and Grain, as well of Lands in the Hands of the 
Abbot and Convent as in the Hands of Tenants ari/ing yearly in the ſaid 
Place, or elſe five Marks at the Election of the ſaid Prebendary &c. of which 
Notice was to be given to the Abbot &c. or to the Porter of the Abbey, 
on St. Thomas's Day, and that when no Election was made then the 
Prebendary &c. ould have the five Marks, ſaving the Right of Tithes cf 
Lambs and Wool which was to be paid as formerly; atterwards the Poſ- 
ſeſſions of this Abbey came to the Crown by the Statute of 31 H. 8. and that 
at the Time ot the Frover, the Defendant was Proprietor of the Lands 
in Hemmingford, and that the Plaintiff was ſeiſed in Fee of the ſaid Pre- 
bend, and that a Lamb and Sheaf of Wheat were renovant on the ſaid 
Lands; and the Queſtion was, Whether the Defendant ſhould pay 
Tithes or not? and this depended upon another Queſtion, viz. W he- 
ther the ſecond Compolition was good ? Ir was inſiſted for the Plaintiff 
that it was good, though not confirmed by the Patron and Ordinary 
becauſe it was for the Benefit of the Prebend and his Succeſſors, and 
an Enlargement of the firſt Compoſition; tor by that he was tied up 
to the firſt five Marks, but by this he has his Choice either to take 
the five Marks or his Tithes in Kind ; therefore it needs no Confirma- 
tion, for the Rule is that the Parſon without his Patron and Ordinary, 
Poteſt meliorare Statum Eccleliz ſuæ; it is true the Abbey is now diſ- 
folved, and the Potlethons given to the Crown by the Statute 31 H. 8. 
and fo is the Prebendary by the Statute 1 E. 6. but yer the Tithes in 
Kind may be recover'd ; for the Diſſolution of the Abbcy will not hinder 
it, becauſe it was by Surrender of the Abbot and Convent; for the Statute 
31 H, 8. veſts nothing in the Crown but what the Abbots themſelves ſur- 
rendered fince 27 H. 8. and it is a Rule in Law that Res inter altos 
acta alteri nocere non debet; it is likewiſe true that the Prebendary can 
make no Election, becauſe his Poſſeſtons are given to the Crown ; but where 
no Election can be made, there the Party who was to have the Bene- 
fic of it ſhall have the Thing itſelf without any Election; but ad- 
judged, That the ſecond Compoſition was vord, becauſe it was nut con- 
firmed by the Patron and Ordinary, and becauſe there could be no Election 
according to the Compoſition, for that the Prebend was diſſolved ; there- 

lore 
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te the firſt Compoſition ſball fand Duoad Terras in propriis manibus 
* Lands —4 ; = the others, that Tithes in Kind may be taken ; 
{ the Defendant had Judgment. 3 Nelf. Abr. 298, 299. pl. 8. 
cites Hardres 381. [pl. 10. Mich. 16 Car. 2. in the Exchequer, ] In- 
goldsby v. Wivell. OP 1 | | 
22. A Suggeſtion for a Prohibition was of an Agreement for a Tear, 
and though this Agreement W45 pleaded in the Eculefraftical Court by 
Way cf Contract, and not in Bar as an Agreement tor Lite or tor ſeveral 
Years: yet the Court held it all one, and that both are triable in the 
Spiritual Court if the Suit be for Tithes in Kind; but otherwiſe if is 
were {or the Money then aProhibition would lie; and fo Cro. I], .17. muit be 
intended. 2 Keb. 6. pl. 14. Paſch. 18 Car. 2. B. R. Buckley v. 
Cheſter (Bp. ) : 3 
23. In Ejeli ment of Tithes upon Demiſe of J. F. not ſaying by Deed, 
for which Cauſe after Error brought here on judgment in C. B. after 
Verdict, Rotheron prayed for the Plaintiff in the firſt Tudgient that 
it may be reverſed, which Twiſden doubted; but per Cur, reverſed. 
2 Keb. 376. pl. 33- Trin. 20 Car. 2. B. R, Angell v. Rolte. | 
24. Indebitatus Aſſumpſit for Tithes ſold. Ba dwin moved in Arreſt 
of judgment, that this ſounds in the Realty, and to an Action of the 
Caſe will not lie; But per Cur. it is well enough for this ſhall act be 
intended a Leaſe ot Tithes, but a Sale ot Tithes. Freem. Rep. 234. pl. 
24z. Mich. 1677. Anon. „F 
25. A Leaſe of Tithes cannot be for more than one Year without Deed, 
and it 1s not 8 by Way of Leaſe for one Year, but fo it enures 
by Way of Sale ; Per North Ch. J. Freem. Rep. 234. pl. 242. Mich. 
1677. Anon. 3 | | | 1 
= Caſe on a Special Promiſe fa Tithes for fix Years ; on a Motion in Though no 
Arreſt of Judgment it was held good, though ſuch Agreement be not a imeret 
ood Leaſe, nor does any Intereſt pats by the ſame in the Tithes, yet * Dy A 
t it is good to ground an Aſſumſit and the Action lies; Judgment tor — : 
the Plaintiff, 2 Show. 3o7. pl. 314. Trin. 35 Car. 2. B. K. Eaton v. Vet he hav- 
Sherwin. ey ; | — wy 
«ment ſuffered him to take the Tithes, an Action lies f 1 rar 
— n 113. pl. 4 S. C. n, 


27. The Law for ſeveral Years paſt hath been clearly taken that no 
Prohibition will lie on any Compoſition whether for Life or Years ſor 
any Tithes, and therefore the proper Remedy is to appeal to the Arches 
it the Conſiſtoty Court ſhould retute a Plea of Compolition. Carth 70 
Mich. : af & M. in B. R. * v. Swanton. a 
28. Parol Agreement tor the Tithes of Lands to be incloſed w 
the Proprietors would be at the Charge of . We 
Rector and his Succeſſors ſhould have every tenth Acre in Satisfaction 
of all Tirhes, which thould be likewiſe inclos'd tor him. This Agree- 
ment was made with the Predeceſſors of the preſent Rector; the pre- 
ſent Rector traverſed the Agreement, and the Plaintiff took Iſſue on 
the Traverſe; the Jury found the Agreement, and gave a Verdict 
againſt the Rector, and alter ſeveral Motions the Judgment was af- 
fim'd. 2 Lutw. 1057. Hill. 13 W. 3. C. B. Machin v. Moul- 
ton. 
29. Where an Agreement is made for Tithes they ſhall pa 22. 
of bargain ;. tor otherwiſe they cannot pals at all 3 . 4 Car: 
Grant, and therefore cannot otherwiſe paſs than by Deed ; for a verbal C. B. Stone 


Agreement for them is good only for a Year. 8 Mod. ; v. Walſing- 
"The King v. Fairclough, FIR 68. Mich. 8 Geo. ham, S. P. 


K 30. Parſon 
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1 N 
Ard ſhall 30. Parſon leaſes his Tithes for 28. 6d. per Acre to A. B. and 0 
y the they let every Landholder his own Tithes at 3 s. per Acre; The vc 
e. ibid. ney which the Leſſees receive of the Landbolders tor thoſe Tithes ſha} 
be accounted a Modus, and wherever there is a Modus he that receiv, BY 
it ſhall be talen to be Occupier of the Tithes. 8 Mod. 63. Mich. 8 Ge, 
The King v. Fairclough. | 


* 


ummmmßw e 


(I. a) o ſhall have Advantage of a Preſcription in 
Non Decimando. 


1. FF a Pan preſcribes, chat ſuch an Abbot and his JIredecef, 

C Ly > AE. odor Memory cc. held certain pd. 2 
judg'd by 3 Dapment of Tithe, and that this came after by Diſſolution h 
ſultices for Statute of 2) H. 8. to the Crown, and ſo derives a Title to it from 
the A the Crown, the Patentee ſhall not have Advantage of this ]Ireſcrip: 
oy fer by the Common Law, without the help ot any Statute, becaule 
ration te it ſhall be intended that this Diſcharge was by reaſon of ſome Per. 
awarded. ſonal Privilege given the Abbot and his Predeceſſors, and ſo is gone 

1 R by Diſſolution of the Body Politick, and not in reſpect of any real 
4 held by Compolition. JI. 7 Car. in Scaccario, between Clarke and Ward, 
' 29. Contra ADJUDRED in che Cale of the Dicar of Baintre. Mich. 10 Car. B. 
rook, that R, between * Tiadotone and Holms per Curiam, upon Demurrer, 


— 
rr, 22228 22 1 


no Prohibi- 


on les,. and gave a peremptory Rule for Judgment accordingly, if Cauſe 
and a Con- WAS not ſhewn the next Term to the contrary ; Bnt after Judg⸗ 


ſultation ment was ſtay'd till M. 11 Car, at — * tine it was ſole muy 
4 


| wasawarded. Qrguen by the Court, and then adjudge Brampſfton. Jones, 
| i and Barkely e contra, the Opinion of Croke, that the reſcrip- 
| 


589, pl. z. tion in Mon Oecimando was gone by the Common Law. D. 11 
Paich. 12 Car. between Coc& a»d Thorpe, and (0 adjudged upon a Demurrer 
Car. B 2 without Argument e contra the Opinion of Croke, Intratur, 


12 Keb. 6 
29. pl. 59 D. 11 Car. Rot. 28. 


Paſch. 18 Car. 2. B. R. the S. C. cited per Cur. and faid that it had been agreed for Law in all 
the Courts of Weſtminſter.— — Ibid, 175. pl. 61. cites 8 C. accordingly. 


— — — * — 
——— — 


2. In a Prohibition, if the Plaintiff preſcribes, that K ing Edw. 6. 
Fol. 655- was ſeiſed de nuper de-attoreſtata foreſta de Savernack in Comitatu 


E Wilts ot which 20 Acres ot Wood, call'd Mickham-Huſſocks, wich- 
3. S. C. and in the Pariſh of Pewſey, a Tempore cc. was Parcel, and chat King 


a Conſulta- Ed w. 6. and all his Progenitors and Predeceſſors. Kings of England, 
tion wy Foreſtam prædictam, cum pertinentiis, unde c. habuerunt & gaviſi 
he King fuerunt exoneratam & acquietaram immunem & privilegiatam de 
Leſſee ſhall & a Solutione omnium & ſingularum Decimarum quarumcum- 
hold dif- que Rectori Eccleſiæ parochialis de Pewſey prædict'; ſeu Firma- 
ö rio ſuo, pro Tempore exiſtenti ſolubilium infra Foreſtam prædic- 
* A hall tam, ſeu aliquam inde parcellam creſcentium, renovantium, pro- 
not; Per venientium, & contingentium, Rectori Eccleſiæ de Pewſey prædicta, 
Henden, ſeu ejus Firmario, pro Tempore exiſtenti ſolubilium and that King 
2 Edw. 6. by Deed enroll'd, convey'd the ſaid Foreſt to the Duke ot 
Sericants, Somerſet in Fee, and fo it was convep'd from him by mean Convey- 
Het 60. ANCE to the Plaintiff, the new Earl of Hertford, in Fee, and that 
Mich, 3 the Octendant being Parſon of the ſaid Patiſh, had ſued for Tiches 
eur. -.5, Ok the ſaid 20 Acres of Mood, to which Defendant pleaded for 
Cac . Conlultation, that the ſaid 20 Acres were not Parcel of the l 
Foreſt, upon which an Tſſue being joined, a Verdict was given 


+: 1 
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the Plaintiff; And after ic was moved in arreſt of Judgment, char Cro. C. 9; 
this Preſcription in Non Decimando, which was laid in the King ?! 22 Mo- 
and his Progenitors Kings of England, was Perſonal, and did nor ming. S C. 
extend to the Alienee ol the King; and after ſeveral Arguments at ic ws doubt- 
the Bar, it was adjudged per totam Curiam, that the Plaintiff ea whether 
could not take Advantage of this Preſcription, without any Argu⸗ — 1 
ment by them, and a Conſultation granted accordingly, tor that #4, bei 
the Ground ot this Preſcription was either becauſe it was a Forett, and jege, or that 
could not render Tithes ſo long as it was uſed with wild Cattle, i: be only a 
ſcilicet, Deer, or becauſe the King was not within the Council of Privilege 


Lateran, which ordains the parochial Right, or becauſe the King is hen 


the Crowri 


Perſona mixta, and ſo might preſcribe in Non Decimando as a during tlie 
Spiritual Perſon, in all which Cafes it could not extend to the time that 
Alience of the King, the ſaid Foreſt being diſafforeſted; and ſo now it the Land is 


may render Tithe in Kind ; and it ſhall not be intended that any in the 


Crown; but 


real Compoſition or Conſideration was given for this Diſcharge Prohibition 
without ſhe wing thereot ſpecially, no more than in Caſe of a Spt- was granted 
ritual Perſon or Abbot that makes ſuch Preſcription, D. 11 Car, Pc bene clic, 
B. R. between the Earl of Hertford and Leech, adjudged. Intratur, le aue 


| ä | | were ſhewn . 
Dill. 8 Car. Rot, 565. Vide by Argument in this Cale in my to the con- 

ook. | trary ſuch 

a Day. 
Lands in a Foreſt not paying Tithes being in the Hands of the King, is but an Immunity for that 
Time only. Sty. 137. Mich. 24 Car. in Caſe of Baniſter v. Wright. 

It was held upon Evidence by Hale Ch. B. and the whole Court, that the King is not by Virtue of 
his Prerogative diſcharged of Tithes for the antient Demeſnes of the Crown ; bur that he is capable 
of a Diſcharge De non Decimando by Preſcription, (becauſe he is Perſona mixta) as well as a Biſhop. 
See 2 Rep. Biſhop of Wincheſter's Caſe. Bur if the King alien any of the Lands that he is ſo diſ- 
charged of Tithes for, his Patentee ſhall pay Tithes, and not only 1. but the Preſcription is deſtroy- 
ed for ever, though the ſame Lands ſhould afterwards come into the King's Hands again, by Eſcheat 
or otherwiſe, Hardr. 315. pl. 7. Mich 14 Car. 2. in Scacc, Compoſt ...... 


3. The Abbot of A. was ſeiſed in Fee, and that he and his Predeceſſors Sid. 3 20. 
Time ont of Mind, had held the ſame diſcharged of Tithes, and he granted Pl. 18. 
the Land to All Souls College in Oxford &c. Keeling Ch. J. delivered the CO $ C. 
Opinion of the Court, in which they all clearly agreed, that this could adjudged a6. 
not be intended of a Diſcharge by real Compoſition, nor being pleaded cordingly. 
or found ſo by the Jury, but a mere Preſcription, and Perſonal to the 


Abbor, and ran not with the Land. 1 Lev. 185. Trin. 18 Car. 2, 
Folls v. Atkinſon, | 


— — U 


(K. a) do ſhall pay Tithes, 


1. IF a Parſon ſows his Glebe, and after leaſes over che Land, and 
alter the Leſſee ſevers the Embleaments he ſhall pa Titt 

| x Jes 

— mn is the Parſon, 4. 40 El. B. KR. in rack Cale, 

2 [So] Tf a Parſon ſows his Glebe, and after ſells over the Em- » 

* , | * C 1 
2 reſerving the Land, and the Vendee levers the Emblea⸗ Loy, 
po 5, the Parſon ſhall have Tithes of them, notwithſtanding $ C. 4. 

own Orant. BD. 4 El. B. R. Hfrey's' Cale. Dubitatir, 1984 And 


D. 11 Ja. B. R. between * AU 2nd Ew | the Court 
in a Writ of Error, Yu,, Ever, Curia, and affirmed ga, char if 


ſtanding of the Proprietor of a Rectory, it h 1 
| ry, if he h FN, 
2 and the carrying it away without —— 5 bo 

all pay treble Damages. 2 Bulſt. 183 


any one will 
buy Corn 
to diſcharge it he ought to pay 
out the Tithes is an Offence within the Statute, and 
8. C. adjudged for the Plaintiff; States it that the 


Plaintiff 


—— 2 — —— 


a a det. ee 


*T; 
: 
4 
„ 
| 


Tithes ſhall not paſs by ſuch general Wor 
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Plaintiff was poſſeſs'd of the Land ſown with Corn, (but had not then the Parſonage) but that OA 
Severance he became Parſon. | | 


Hob. 188. 3. Tf a Parſon ſows his Glebe, and dies before Severance, and after 
!. 232 aA Succeſſor is ind ucted, and after the Executor or hls Vendee ſevers 

Jac. Hazris the Embleaments, the Succeffor thall have Tithes of them, for 

v. Cotton. though the Executor repreſents the Perſon of the Teſtator, vet he 

S. P. ot an cannot __— him as ng; inalmuch as another is inducted, 

brauen by Contra PP. 4% El. B. K. Humfrey's Cale. 

the Parſon 2 but the Court would give no Opinion, becauſe it hanged before them in 


Suit. rownl. 69. 8. C & S. P. in an Action of Debt brought upon the Statute 2 E. 6. and 
the Court ſeem'd to incline that it would lie. 


SAL) 4 a Parſon ſows his Glebe, and after is depoſed before Sever. 
Fol. 656. ance, and another is inducted, it ſeems he ſhall have Tithes of his 
8 1 (Quere, , whether there 1 * not a 9 where 
* he reſigns les. re * nnunctation, or e Atter + 11 Ja. 
xfore Se- B. R. per Curiam. 


verance; 
Per Coke Ch. J. 2 Bulft. 184. Hill. 11 Jac. 
This ſeems to belong to the former Plea. 


It aParſoa 5. If a Parſon demiſes his Glebe to a Layman there he ſhall pay Tithes; 
_— _ Contra ot the Parſon himſelf who reſerves them in his proper Hands; 
ve the And that Land betore diſcharg'd of Tithes ſhall be yer diſcharg'd of 


Years the "£8 g 
Leſſee ſhall Tithes, yet if he who has purchaſed Manor and Rectory which is diſ 
not pay charg'd vf Tithes leaſes Part of his Demeſnes, the Leſſor ſhall have Tithes 
2 * thereof becauſe he has the Parſonage. Br. Diſmes, pl. 11. cites 
Weſton; 2 H. 8. | 
Quod fui: Y | 
conceſſum Mo. 47. pl. 149. Paſch. 5 Eliz. —Contra by Coke Ch, J. 2 Bulſt. 184. Hill. 11 Jac. 
If the Parſon of a Church which is not impropriate leaſes his Glebe the Leſſee ſhall pay 
Tithes ; but otherwiſe if it had been an impropriate Church, becauſe of the Statute of 32 H. 8. of 
Diſſolutions; cited by Hutton Serjeant Noy. 132. as ruled in the Exchequer in Caſe of Brewer v. 
Veyſoy. It the Parſon demiſes the Glebe, his Leſſee ſhall pay him Tithes. Per Eyre Ch. J. 
Gibb. 79. Trin. 2 & 3 Geo. 2. C. B. 


Cro. E. 161. 6. A Parſon makes a L2aſe for Years of parcel of his Glebe Land of the 
8: „ Value of 13 l. per Ann. rendering 13 s. Rent; Adjudged that the Leſſee 
Hinde S. C. ſhall pay the Tenths to the Leſſor, notwithſtanding his own Leaſe, 
and though and the Reſervation of the Rent; But there — it had been, i, it 
the Rent was had been a Rack -Rent to the value of the Land. Sed quere of that Di- 


e © verſity. Noy. 35. Mich. 31 & 32 Eliz. Perkins v. Wilde. 


Exactions and Demands, yet a Conſultation was granted by all the Juſtices, For Wray ſaid, that the 
Words here ara no Diſcharge ; For theſe Tithes ariſe, and accrue after, and are not Things iſſuing 
out of the Land, but collateral and due ſure Divino; and therefore cannot be diſcharged but by 
ſpecial Words; But if the Words had been as well for Tithes growing and ariſing upon the Land, 
as for other Demands, then peradventure it had been a good Diſcharge. But as the Caſe is, it cannot 
be intended by any Words, that he reſerved the Rent for Tithes, and ſo Gawdy J. did conceive, 
eſpecially as the Caſe here is, the Leaſe being of 24 Acres of Land, and only 13 s. 4d. reſerved. 
D. 43. Marg. pl. 2. citesS, C. that it was reſolv'd the Tithes ſhould not paſs by ſuch general 
Words, S.C cited 11 Rep. 13. b. by the Reporter in a Nota as reſoly'd per tot. Cur. that the 
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7. As long as the Vicar occupies his Glebe Lands in his own Hands, 
he ſhall pay no Tithes ; but if he demiſes it to another, the Leſſee ſhall 
175 Tithes to the Parſon that is impropriate. Brownl. 69. 14 Jac. 

arris v. Cotton. | | 

8. It Parſon be Tenant of the Land, and at this Time Land is diſ- 
charged of Tithe of Wood in his Hand, yet if he leaſes or ſells the 


Wood the Leſſee or Vendee ſhall pay Tithes unleſs he ſells the Tithes avs 
el 


5 
z 
[ 


Per Doderidge and Haughton, Palm 38. Mich, 1) Jac. B. R. in Caſe 


Wo * 
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of the Earl of Clanrickard v. Denton. 

9. If a Layman Impropriator ay 5 the Glebe the Leſſee ſhall pay 
Tithes. And if he purchaſe other Lands in the Pariſh which are dit- 
charged of Tithes in his Hands, and he demiſes them the Leſſee ſhall 
pay him Tithes. Het. 31. Mich. 3 Car. C. B. Booth v. Franklin, 
{aid that it was adjudged accordingly in the Caſe of Perkins v. Hinde. 

10. Tithes were claimed by the Defendant as his ab/o/ute Inheritance 
under a Grant from the King, and the ſame were decreed ſo. Fin. Rep. 
209. Trin. 29 Car. 2, Roak and Collier v. Lee, 


— 


(K. a. 2) Payable to whom. 


Executors or Succeſſors &c. 


1. IN Treſpaſs it was admitted that where Pariſhioners ſow the Land 


the toth Day of May, and after the Parſon makes his Executors 
and dies, and after another Parſon is inſtituted and inducted, and after 
the Pariſhioners curqhe Corn and ſever the Tithes from the nine Parts, 
the Executors of the firſt Parſon ſhall have the Tithes, and not the new 
Parſon. Br. Diſmes, pl. 5. cites 21 H. 6. 20. 

2. If a Man keeps Sheep in one Pariſh until ſheering Time, and then ſells 
them into another Pariſh ; in this Caſe the Vendee ſhall pay the Pithe- 
Wool to the Parith where they were depaſtured in the greater Part of 
the Time of the growing ot the Wool; Per Williams. Lane 16, Hill. 
4 Jac. in the Exchequer. Anon. 


(L. a) By whom they ſhall be paid. 


1. | F a Man ſells ro me Wood, and I burn it. in my Houſe, the 


Vendor ſhall be charged for the Tithes, and not the Vendee, 
for no Tithes are due for Mood burnt in my Houſe ; and this was 
reſolved, D. 14 Ja. B. between Parſon #//:s of Devon and Drake, 
and a [2rohibitton granted accordingly ; although it was ſaid, by 
the Civil Law the Jaarſon hath Election to ſue either of them; But 
this croſſes the Common Law. | 

2. Ik A. agiſts the Cattle of a Stranger in his Land, the Parſon Cro C. 233. 
may 1ue the Owner ot the Land for the Tithes of the Paſture ; for 2.90 5 * 
otherwiſe it would be very inconvei ent for the Parſon to ſue every goes nor ap. 
Owner of Cattle, and it would be very hard to know, and infinite, pear. 
Vich, Car. B. R. between Facey and Lange, per Curiam. J. 254 pl. 


a > g | 8. C. it 
ſeem'd to the Court in reaſon that a Suit was well brought againſt the Owner, but be that as it will it 


belongs to the Court Chriſtian to determine which of them ought to be ſued, and therefore ſor this 
Reaſon as to this Point a Conſultation was granted. S. C. cited Hardr. 35 pl. 2. by the Name 


ol "__ v. Cauge, as held, that Tythes ſhall be paid tor Agiſtment of Cattle by the Occupier of the 


3. Where Graſs is cut and made into Reeks or Cocks, and afterwards 
ſeld, the Parſon cannot ſue the Vendee tor the Tithes thereof, but muſt 


ue bim who ſever'd it. 2 Roll Rep. 78. Hi 
ee 0 ep. 78. Hill. 16 lac. B. R. 


L 4. If 


ey = Bnet] Bat — 


* 
* » * # * 4 
ry . - . 


© — — ——— —— - >. --- — — = 


6. S. C. and 


tb 
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4. If a Stranger takes Emblements before ſeverance from the Tythes the 
Parſon ſva/l ſue in the Spiritual Court for Tythes againſt the Treſpaſ,, 
and not againſt the Tertenant; Per Ley Ch. J. 2 Roll Rep. 443. 
Trin. 21 Jac. B. R. in Caſe of Gwyn v. Merryweather, 

5. In a Bill in Equity for the Tithes of a Nurſery fold ; The Cour: 
was of Opinion, that it the Owner ſe/ls them and pulls them up himſel, ; 
he ſhall pay the Tithes ; but it he fell them particularly to another 
[after Severance] the Vendee ſhall pay the Tithes; As in Caſe of 'Tirhe; 
of Corn; it Corn be fold ſtanding, the Vendee ſhall pay the Tithes; 
But it he ſell ir aſter ſeverance the Vendor muſt. Hardr. 38>, 381. pl. 
9. Mich, 16 Car. 2. in Scacc. Grant v. Hedding and Ball 

6. Upon hearing the Cauſe above divers Doubrs and Queſtions were 
made; As 1ſt, Whether Tithes ſhould be paid it they yielred ns hy 
Fruit? 2dly, Whether Tithes ſhould be paid for tho/z Trees that pia 
Fruit, which pay Tithes? 3dly, It ſome yield Fruit and others not, Wie. 
ther or no thoſe that yield Fruit, privilege and exempt the other which 
yield none, when they ate all fold together? grhly, Whether Tithes 
ſhall be paid for them when ſold and tranſplanted in another Pariſh ® Et 
adjornatur. But atterwards 'Tirhes were decreed in all ſuch Caſe, 
1 0 380, 38 1. Mich. 16 Car. 2. in Scacc, Grant v. Hedding and 

all. 58 

5. The Plaintiff being Rector of the Pariſh of Hemyoke in Devon. 
ſhire, brought a Bill tor agiſtment Tithes againit the Agiſter, the Cife i 
appear'd to be thus, Defendant's Father lived in the Pariſh and rented a 
Farm there, Defendant lived with him, and he being a Butcher and ret. 
ing a Farm in an adjacent Pariſh, frequently brought Cattle and put then 
in his Father's Ground for two or three Nights, and ſometimes Kill ſon: 
of them off, but generally ſeat them to his vwn Farm. The Queſtion was, 
Whether the Owner ot the Land or the Owner ot the Cattle ſhould pay 
agiſtment Tithes? Ch. Baron and other Barons agreed, that the De- 
mand ought to have been againſt the Occupier ot the Land tor the 
agiſtment Tithe if any had been due, bur they thought in this Caſe 
nothing appear'd due. And Baron Page ſaid, that as to what had been 
ſaid that the Demand might be either againſt Occupier or A giſter, that 
could not be; tor the ſame Duty could not ariſe in two different Per- 
ſons at the ſame Time. MS. Rep. in Scacc. Fiſher v. Lemen. 


— _ — , — 


(M. a) Tithes Perſonal. 
What ſhall be ſaid Perſonal Tithes. 


I. Perſonal Tithe is the tenth Part of the clegr Gain quæ deben- 
tur ex opere Perſonali, his Charges and Expences, according 
to his Eſtate, Condition, or Oegree, to be firſt deducted. Co. 
Magna Charta 621. 657. 649. | 
2. Tithes of Fiſh taken at Iſland, or of Herrings or Pilchards, ug 
on the Sea are Perſonal Tithes. Mich. 14 Ja. B. R. 69% an 
Horden, per Dodderidge. P. 14 Car. B. R. ſaid by Juſtice Jones, 
that in an Appeal out of Jreland to the Delegates here, in in 
Lord Deſcuond's Caſe, it was agreed by all the Civilians, Chat 
Tithes Perſonal taken in the Sea out of any Parich are due dr 
ductis Expenſis, and not Tithes in Kind, Co. Magna Charta 62. 


3. Tithes 


7 


bones or Tithe) 39, 


— 


3. Tithes of F alling-Mills and Paper-Mills are Perſonal Tithes. Tithe of 


pe | Mills are 
Co. Magna Charta ber. | Perſonal 
2 Tithes, per Coke Ch. J. Roll Rep. 405. pl 15. Jake's Caſe, ﬀ—Sce{Q) pl. 19 and the Notes 
mere. 


The Tithes of a Corn-Mi!l are not Perſonal, but predial or Jauch. 215, 
mir d, and of this according to the Cuſtom of the Realm, the unt 3.W 
Millar ought to pay rae tenth Toll-Diſh tor Tithes. Contra. Co. g R. Gum. 

21. ble v. Fal- 
Magna Charta kinham. 
S p the Court doubted what Tithes onght to be paid out of a tithuble Mill ; Whether only Perſon- 
al Tithes, viz. The 10th of the clear Gain, or elſe Predial Tithes, viz. "The tenth of all the Income 
in General, and therefore a Prohibition was granted generally on Purpoſe that the Point might come 
before them upon a Declaration and Demurrer to it, fo that the Matter might receive a ſolemn De- 


termination by the Court. Show. 281, Gumley v. Falkenham. S. C. and by Holt Ch. J. 
The 10th Toll-Diſh is the Tithe ; it is not the Owner of the Mill, nor the Owner of the Grain 


that has the Profit, but the Miller; and this is a Predial Tithe, becauſe payable Rectori Loci, viz. 
Where the Mill is, and not merely where the Parſon lives. Ir ſeems reaſonable, that the Parſon 
mould have the toth Toll- Diſh. Adjornatur, _— 4 Mod. 45. Grimly v. Fawlkingham. S. C. 
bur S. P. does not appear. — The Defendant had libelled in the Spiritual Court for the 
Tithe of a Corn- Mill as Predial Tithe, The Plaintiff ſet forth in his Anſwer, that he conceived the 
Tithe of a Corn-Mill to be a Perſonal Tithe ; and therefore prayed to be allowed all his neceſſary 
Charges in attending the Mill before the Tirhe ſhall be paid. The Judge over-ruled this Plea, and 
decreed that the Plaintiff ſhould pay theſe Tithes without any ſuch Deduction. Upon which Mr. 
Denniſon moved for a Prohibition, and cited the Caſe ot Chamberlain v. Clifton, determined in 
the Houſe of Lords the 2oth of June 1406, wherein it was reſolved, That the Tithe of a Corn- Mill 


was Perſonal Tithe ; accordingly a Rule was made to ſhew Cauſe, 2 Barnard. Rep. in B. R. 336, 
Mich. 7 Geo 2. Donalt v. Lowther. 


5. Mr. Newte being Rector of the Portions of Pitt and Tidcomb, It was de- 
of the Rectory and Pariſh Church of Tiverton in Com' Devon, and e in the 
an Horſe-AAill for the grinding of Malt, being erected within the ſaid — oy 
Portions by the Corporation of the faid Borough, who in 1699 had Appeal from 
leaſed the ſame to the Appellants tor three Years at 3ol. per Annum. the Court 
Newte preſerr'd his Bill in the Exchequer Mich. 3 Ann. and on 2oth “f Exche- 
February 1705, the Cauſe was heard and debated, and the Court took that 


Me . * 1 . > the Tit 0 
Time to deliver their Opinions until the next Term after, and on 22d of a Nille 
April 1706, the Court of Exchequer were unanimouſly of Opinion, Ve 


That Tithes were due tor this new erected Mill, and that ſuch Tithe Tithes, a- 
was the tenth Toll-Diſh, and decreed the Appellants to account with gunſt ſeveral 
4: \ 5 | . ſeeming Au- 

the Reſpondent accordingly, viz. ſrom the Sth of May 1699 to the thoritiss ©. 
th of May 1701, and allo to pay Coſts; from which Decree the Doubr in 
Detendants in the Exchequer appealed to the Houſe of Lords. 1. Be- the Books; 
cauſe the 'Tithe of an Horſe Malt-Mill was a perſonal Tithe, for there 50 — 
was no natural Increaſe from it, but only a Profit ariſing trom the In- ot 8 
vention of a Machine and the Labour of a Man aid Houiſe, and if ing Pera 
it were perſonal the ſame could only be tor the Tenth ot the Neat T ithes, not 
Profit deducting all Charges. 2. It a perſonal Tithe wos due tot r 
ſuch Nui it was only due where perſonal Tirhes have been by Cuſc , 9. 

1 Ms 1 1 ) testh Dim 
rom paid tor 40 Years betor? the Statute of E. 6. 


<S 


. 9. td 


— 
* * 


* > WP 
* 


n- the > 3 The Appellants of the Corn 
0 only took 2 d. per Buſhel tor Griading, and the Reſpondenc did not 8 bo- 
0, prove any Cuttom, nor the Value ot the reath Toll- Diſh, nor any ee — 
other Toll ro be taken by the Appellants. 4 Thar the renth Toll 5 ” 
y Dith would be more lometimes than the whole Proprietors Gains, con- Part of the 
1 Iidering the Expence of erecting and maintaining this Mill. 5. That clear be, 
g, ne Corn will pay Tithe twice, for that moſt of the Corn that was 8 f 
0 10 ground was grown within the fame Parith, and fo the Tenth paid ro 0196 130 
at the Retpondent in the Field ; and it any was ground that grew ele- Mill, ad 
* wheie the fame did in like Manner pay the Tenth to the Incumbent the other 
4 where it grew. 6. This Decree will introduce a new Sort of Tithe, Charges of 


: 5 Ss 6. a 
and will affect a great many People in London where there arc m Servants, 


. 4 4 : any Horſes and 
Juch Mills, and fome Thouſands of them are in other Parts of the gc. ky. 


K ingdom, 


40 Diſmes, [or Tithes]. 
Fences de- Kingdom, and if this Decree be affirmed they mult all pay Tiches. 
ducted, On e Reſpondent's Part it was inſiſted, 1. That Tithes 8 due 
28 both by the Canon and Statute Law for new erected Mills; that 
Newt v. Tithes were by the Canons due for all Mills, and by Artic. Cler. cap. 5: 
Chamber- for new erected Mills, which exprefly provides that no Prohibition jhall 
lain. —— Jie in ſuch a Caſe. 2. That there had been from Time to Time ſever] 
23 1 and Decrees for Tithes of Mills. 3. That the reſt of 
Rep. 463, the Mills within the Reſpondenr's Portions had all along paid and did 
as determin'd ſtill pay Tithe or a Compoſition for the fame, and every Modus for 3 
in the Houſe Mill proves Tithes to be due it they were not diſcharged by ſuch Mo. 
2 3 dus 4. That it was a predial Tithe and the tent Toll-Diſh pay. 

dal from a able for the ſame, and ſo was both the Canon and Cuſtom and Uſage 
Devin of of this Kingdom. $5. That this was not a double Tithe tor it was 
the Court of paid by different Perſons and ſor different Purpoſes, viz. In the fir 
1 Caſe by the Owner ot the Corn; and in the ſecond Caſe by the Owner 
Bill was of the Mill This Cauſe was heard at the Bar of the Houſe of Lords 
brought for Monday 20 January 1706-7, and upon ſome Debate in the Houſe the 
the T:thes Conſideration of Tithes predial mixt or perſonal were due for ſuch a 
CI. Mill, and if any due in what Manner payable was reterred to the 
verton in udges, who atter ſeveral Adjournments attended in the Houſe on the 

eronſhire, 19t Day of February following, and all the Judges of the King's- 
and where Konch and Common- Pleas (except Juſtice Powell) were of Opinion 
Ae unanimouſly, That the Tithe due for a new erected Malt-Mill was a 
with the Af perſonal Tithe only, and Ch. J. Holt, and Ch, J. Trevor held, That 
ſiſtance of $ there was no 'Tithe due at all tor ſuch Mill, becauſe a perſonal Fithe 


Judges, Was due only where ic had been paid within 40 Years betore, accord- 
Hole Ch. J. ing to the Statute of 2 & 3 E. 6. cap. 13. S. 7. Upon which the Lords 
was 8 reverſed the Decree of the Exchequer, but ordered that Mr. Newrte 
Milis were thould be paid the tenth Parc of the Profits &c. deduCting all Charges 
tirhavle, but and Expences, as Reparations &c. and that the Appellancs ſhould 
2 . gg account with him in the Court of Exchequer for theſe Profits &c. 
ſonal Tithe, Monday 17th Day ot February 1706. Ic is ordered and adjudged by 
and ſo ought the Lords Spiritual and Temporal in Parliament aſſembled, chat the 
to be paid Pecree of the Court ot Exchequer complained of in the Petition of 
dete Gain Roger Chamberlain and Francis Plympton ſhall be and is hereby re- 
after al! verſed; and that the Plaintiff in the Court below John Newre (the 
manner of now Reſpondent) do recover his Tithes of the ſaid Mill in the Na- 


Charges and ol phat Is too 1 f * 
— 2 ture of a perſonal Tithe ouly; that is to [ay, Th Part of the clia 


. Profits ari/ing from Corn ground in the ſaid Mill, over and above all inci- 
x = dent Charges ; and to that End an Account 1s to be taken of the Pro- 
the Autho- fits of the faid Mill, and Charges tor the 'Time paſt within the Time 


rey 2 this of the Demand of the Plaintiff John Newte's Bill in the Exchequer 
2 and ſince, and the ſaid Tithes do ſo continue to be paid for the future. 


the Rolls And it is hereby ordered that the ſaid Court of Exchequer do cauſe 
decreed, the ſaid Account to be taken, and what ſhould be found due thereon 


9 paid accordingly. MS, Rep. Mich. Vac. 5 Ann. Chamberlain & al 
Carleton v. V. Newte. 
Brightwell, | : : 
the Mill-in Queſtion there to pay Tithes, but that they ſhould be only paid as a Perſonal Tithe. 2 
Wms's Rep. 463. 

Tithe for Halt Malls is only Perſonal, for it is not natural Increaſe, being only Profit ariſing from 
the Invention of a Machine, and the Labour of Man and Horſe, and Perſonal can only be tor the 
Tithes of the neat Profit, deducting all Charges. MS. Tab. January 20. 1706. Chamberlaya v. 


Plympton. 


- Y 

| — 
\ 2 3 W 
* 


Diſmes, [or Tithes]. 4% 


(Na) [Perſonal Tithes.] 


In what Caſes they are due. Of what Things they 
ſhall be paid. 


1. © Perſonal Tithes ſhall be paid our of che clear Gains of the 
Party. Mich, I4 Ja. B. + pet Curiam. 1 

2. As if the Owner of a Ship lends it to Mariners to go to Ifland Roll Rep. 
por Fiſh, upon a certain Quantity of Fiſh ro be paid to him upon their $19. * 55 
W Return, no Tithes upon their Return ſhall be paid by the Mariners 8 5 d, 
to the Parſon out of thoſe Fiſh which the Owner ſhall have for the co appear. 
Hire of his Ship, becauſe this is a Jerſonal Tithe, and for that 
that it but of the clear Hain; and ſo in Devon upon tha Hire of a 
Ship or Boat to take Ptlchards or Herrings, Mich. 14 Ja. B. 
R. per Doderidge, in 6% in and Horden's Caſe. |, | 

3. Tf a Man purchaſes an Houſe for 300 J. and ſells it again in a AA 
ſhort Time for 5001. pet no Tithe ſhall be paid of the Gain () * Fol. 657. 
thereof, for this is againſt the Common Law. M. 11 Ja. B. 
N. between Davies and Tolbin reſolved, and a Prohibition granted. 

5. 20 3 E. 6. cap. 13. S. J. Every Perſon exeri1eny Merchandizes, 
bargaining and ſelling, Cloathing, Handicraft, or any other Art or Faculty 
being ſuch Perſons and in ſuch Places as within theſe 40 Years have uſed 
to pay perſonal Titbes, or of Right ought to pay other than ſuch as the 
common Day-Labourers, ſhall yearly at or before Kaſter pay for his perſonal 
Tithes the tenth Part of his clear Gains, his Charges and Expences ac- 
cording to his Eftate or Degree to be dedutted, 2 EN 

6. F. 8. In all ſuch Places where Handicraftſmen have uſed to pay 
their Tuthes within theſe 40 Tears the ſame Cuflom ſhall continre. 

2 E. 6. cap. 13. S. 9. 5 any Perſon refuſe to pay his perſonal Tit hes 
it all be lawful to the Ordinary of the Dioceſe where the Party is 
dwelling, to call the Party before him and examine him by all Ilawful Means, 
ot her than by the Parties own Oath, concerning the Payment of the ſaid 
perſonal Tithes. 

8. A Parſon libelled in the Spiritual Court againſt an Innkeeper fer 
Tithes of the Profits of his Kitchen, Stables and Wine-Cellar, and alleg'd 
in his Libel that he made great Gain in ſelling his Beer which he 
bought for 500 l. and fold it tor 1000 Il. that Negotiando & Trafican- 
do he gain'd in the Sole 3000 1. and better; the Court granted a Pro- 
hibition. 2 Bulſt. 141. Mich. 11 Jac. Dolley v. Davis. 


* — 


(O. a) Tithes Extra-parochial. JYVho may have them. 


f. AVE Stranger may have a Portion, of Tithes in the Pariſh of 

another Paͤrſon. 14 HD. 4. 17. 44 Aſl, 25. | 

2. 3 E. 1. Rotulo Clauſorum Pembrana 3. the Abbot de Bur- 

go Petri had by the Charters of divers Kings Decimam Venario- 

nis capt in Foreſtis Regis infra Comitatum Mortht' 8 E. 1. Rot. 
Clauſarum, M. 2. accordingly in Foreſta Regis citra Trentham. 


M '$ 15 E. 


42 Diſmes, or Tithes J. 
* Quere, if 3. 13 E. 1. Rotulo Patentium, M. 6. the Dean and Chapter 
this ve nor. * Y, D. had the Tithe in Foreſta de Claringdon ex concelliong 


for N. S. and gts. 
intended to 
ſignify New Sarum, which is but a ſmall Diſtance from Clarendon, 


r Scire 4. The King ſhall have the Tithe in Places which are out of a 
10 5 Hariſh, as in Foreſts, and the like, and may grant chem by his — 
Aff 5g. . — teis Patents, and the Patentee ſhall have them. * 22 AM. 75. O. 
Br. Dime, Proxys, 4 Co. 2. the Biſhop of Wincheſter 44. for he is Perſona 
pl. > cites Mt, 


Br. Patents, pl. 33 cites S. C. Br. Prerogative, pl. 47. cites S. C. ———Br. Pre tive pl. 
143. Cites 8. C. A Zr. Juriſdiction, pl-64. cites 8 a TR P 


2 Inſt. 647, 5. Libro Parliamentorum, Fol, 19. inter Placita in Parliaemn⸗ 

lame Record tg de 18 E. 1. the Prior of Carliol and the Biſhop of Carkoi's 

See (P. a) Caſe, it is there ſaid, that the Tiches of Land within a Foreſt, 

pl. z. which is our ot any Parith, belongs to the King, becaule he is Fo: 
reſta prædict Villas ædificate, Eccleſias conſtruere, Terras afſer- 
tare, # Eccleſias tllas, cum Decimis Terrarum illarum, pro vo. 
luntate ſua cuicunque voluerit conferre poteſt, eo quod Foreita 
illa non eſt infra Limites alicujus Parochtæ. 

6. There is a Fenn called Wildmore in Com” Lincoln, which is not 
known to be in any Parith within, Whereupon it was ordercd in the 
Exchequer that in this Caſe the Tithes ſhall be paid to the Parſon, Vi- 
car, or Fenſiunary Ec. where the Owner of the Cattle inhabits; But if the 
Tithes have been paid to the Parſon of auy Pariſh Time out of Mind Ec. 
though it is not known in what Pariſh the Moor or Common 1s, they 
ſhall be continued to be paid in the ſame Pariſh where they have been 
uſed to be paid. But where no Uſe of Payment had been as betore, nor 
the Pariſh certainly known, they ſhall be paid to the Parſon or Vicar 
where the Owner dwells by a Proviſo in the Statute 2 E. 6. cap. 13. 
e, 60, 61. pl. 136. 7 May, 26 Eliz. in Scacc. Wildmore Fean's 
Caſe. 

By the Civil 7. The Canon Law is, That the Biſhop is to have all Tithes growing 
Law the on Lands not aſſigned to any Pariſh within his Dioceſe ; yet this Ca- 
8 non being againſt the Law of the Land never had Allowance within 
have the this Realm, for in ſuch Part of the Foreſts as are out ot any Pariſhes 
Tithes of the King ſhall have them. 2 Inſt. 647. 


Lands not 
xm 1 any Pariſh there, but in England the King ſhall have them by the Cuſtom of the Realm; 


Arg. quod fuir conceſſum per Coke and Hobart, that the King ſhall have them. Roll Rep. 454. Hill. 
14 Jac. in Cam. Scacc. 


Aw_— =-—_-_—  _-- co uo as Qu ou col fto£@s5s OA£e£ac 


6 Sw. wS nnr 


8. If Lands are diſafforeſted and be within a Pariſh they ought to 

ay Tithes; for their not paying Tithes being in the Hands ot the 

ing is but an Immunity for that Time only. Sty. 137. Mich. 24Car. 
Baniſtcr v. Wright. 

9. The Parſon of the ReCtory of A. by Right of Preſcription hath In- 
tereſt in aud to the predial Tithes in the Pariſh of B. where there are d vers 
Larrsn Heaths and waſt Grounds converted into Tillage which never be- 
fore yielded any Profit to the Church; The Pariſh Church of B. ball 
have theſe Tithes becauſe they are Decime Novalium, viz. ariſing of 
ſuch Grounds as never were manured nor yielded any Profit at all to J 
the Church before; becauſe by the Foundation of every Church che | 
Tithes in general of that and every Pariſh are due to their own proper 
and peculiar Church. Now foraſmuch as the Church of A. &c. could ne- ; 


ver before be in the Poſſeſſion of the Tithes of theſe waſt Grounds, 
becauſe 
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2 Diſmes, [or Tithes]. 


auſe they never were in Being, and becauſe the Law is Tantum 
rave > Ben eft quantum eſt Poſleſſim & non plus; and alſo becauſe 
Preſcription is not extended ad futura, VIZ. it reaches not to Profits ot 
tichable Grounds to come, it ſtandeth with great Equity that the 
Church of B. ſhould reap and receive theſe Tithes. The Tiching Ta- 
ble v, 8. cites ſeveral Books of the Civil Law. 


—_ — — 


(P. a) [Tithes Extra-parochial.] 


To whom they belong de Jure. 
Je Z Sr ©, D. 


1. TY E Tithes of ſuch ]2laces as are out of any Pariſh belong cas, 


Br. Scire Fa-. 
- I 54. 
CS 


de Jure to the King, as Foreſts, and ſuch like, 22 All. 8 © 
75. per Thorpe. pl 4. and the 


Notes there. 


2. 18 E. 1. Libro Parliamentorum 19. b. upon a Suit kor see (0. ) 
Tithe between the Parſon and the Grantee of the King, #c. Wil vl 5. 


lielmus, qui ſequitur pro Domino Rege, dicit, quod Decimæ 
przdictz ad Dominum Regem pertinent, & ad nullum altum, 
quta dicit, quod prædictæ placez ſtint intra Bundas Foreſtæ ipſius Do- 
mini Regis de Inglewood, & quod ipſe Dominus Bex in Foreſta 
{ta prædicta, Villas #Dificare, Eccleſias conſtruere, Terras al⸗ 
ſertare, æ Eccleſias illas, cuni Decumis Terrarum 1 larum, pro 
voluntate ſua cuicunque volucrit conterre poteſt, eo quod Foreſta 
ilia non eſt infra Limites alicuzus Parochiæ & petit quod Decimæ 
le Domino Regt remaneant, prout debent ratione prædicta cc. 

3. 2 E. 6. cap. 13. S. 3. Every Perſon which ſhall have any Beaſts or 
Cattle titheable depaſiuring on any waſt or common Ground, whereyf the Pa- 
riſh is not certainly known, ſhall pay their Tithes for the Increaſe of rhe 


ſaid Cattle to the Parſon, Owner, or their Farmers, of the Pariſh or Place 


where the Owner of the ſaid Cattle inhabiteth. 

4. F. 4. No Perſon ſhall be ſued or compelled to pay Tithes for any Lands 
which by the Laws of this Realm, or by any Privilege or Preſumption are 
not chargeable with ſuch Tithes, or that be diſcharg'd by any Compo/#tion 
Real. 23 

5. Libel by a Vicar for Tithes of young Cattle, and ſurmiſed, 
That the Detendant was ſeiſed of Lands in Middleſex, of which Pa- 
riſh he was Vicar, and that the Defendant had Common in a great Waſte 
called Sedgmore Common as belonging to the Lands in Middleſex, and 
* his Cattle into the ſaid Common ; the Defendant ſuggeſted tor a 

rohibition that the Land where his Cattle went was not within the 
Pariſh in Middleſex, but no Prohibition was granted becauſe of the 
Clauſe in the Stat. 2 E. 6. cap. 13. that Tithes of the Cattle feeding 
in a Waſt or Common where the Pariſh is not certainly known, ſhall 
be paid to the Parſon of the Pariſh where the Owner of che Cattle 
lives. Mod. 216. pl. 3. Trin. 28 Car. 2. C. B. Anon. 

6. Bill brought by the Rector ot S. for Tithes of Beaſts fed upon 4 
Common; Detendant by Anſwer inſiſts, That the Common extends inte 
ſeveral Pariſhes, and that the Cuſtom was that every Farmer ſhould 

y Tithes to the Rector where he lived, and that he lived in another 

arith, and he paid the Tithes to that Rector; but there being Proot that 
the Cattle vas driven upon that Part of the Cummon that lies in F. there was 
a Decree for the Rector of S. but reverſed becauſe the Cuſtom was Rd. 
there being no Incloſures. MS, Tab. Jan. 1710. Mickleburgh . Crifp. 


(Q a) 
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(Q. a) Payable. At what Place. 


Tithe-Milk x. HReſcription to pay the Zit he- Mill at the Parſonage Houſe or at 
g 4 any other Place is good enough; Per Popham. Cro. E. bog. 
1 pl. 15. Paſch. 40 Eliz. B. R. in Caſe of Auſten v. Lucas. 


the Parſon- 

e. Houſe ; 

er Raymond B. becauſe where there is no Cuſtom the Common Law prevails; But Ld. Ch B ang 
the other two Barons agreed that it ſhould be delivered in the Church-Porch, becauſe the neighbour. 
ing Pariſhes did ſo ; and ſo it was decreed. Raym. 278. Paſch. 31 Car. 2z. in Scacc. Dod v. Ingleton. 
Freem. Rep. 329. pl. 409. S. C. ruled accordingly. — S. C. cited 12 Mod. 206. by Holt Ch, | 
who ſaid that this was a meer equitable Decree guided by the Cuſtom of the neighbouring Pariſhe;- 
and that a Pariſhioner is not obliged of common Right to deliver his Tithe-Milk eiter at the Vicar. 
age-Houſe or Church-Porch, but only to ſer them out. — Ld. Raym Rep. 359 cites S. C. 
Rokeby J. held according to Raym. but Holt Ch. J. contra, and cited 3 Cro. 659. Auſtin v Lucas, 
where 1 held, that a Preſcription to pay it at the Parſon's Houle is a good Modus, and that the 
Reſolution in Raym. is an equitable one, | 


2. A Cuſtom was laid to pay 7ithe-Milk of Cows to the Vicars &c, 
at the Place where the Cows were milk d. It was argued that this Cuſtom 
was void tor Uncertainty there being no Place certain mentioned, ſo 
that it is in the Power of the Owner upon the tithing Nighs and 
Mornings to milk them in ſeveral Places and there leave the Milk, 
which being to be paid on certain Evenings and Mornings, it would be 
impothble tor the Vicar to have ſo many Servants to attend at ever 
Milking Place to take the Milk, and ſo may be deprived of it; beſides 
in Law Tithe Milk in Kind ought ro be carried by the Proprietor cither 
to the Parſonage- Houſe or to the Church-Porch. The Court held the 
Cuſtom void. Carth. 461. Mich. 10 W. 3. B. R. Hill v. Vaux. 


„ 


(R. a) Payable. At what Time. 


1. 7 | HE Tithes belong to the Parſon as ſoon as ſever d by the Pa- 
I. riſhioners; Per Manwood J. 3 Le. 24. pl. 5o. Mich. 15 Elu. 

C. B. in Caſe of Tottenham v. Bedingfield. 5 
2. Tithes ought to be paid as ſoon as the tenth Part can be well ſc 
vered from the nine, it there be no Cuſtom to the contrary ; and ſo it is 
for Corn and Hay as ſoon as it is made into Shocks or Cocks. Freem. 
Rep. 335. pl. 416. Mich. 1698. in Scacc. Anon. 
3. All Tithes ought to be paid ſo ſoon as they may be fit for the 
Parſon to receive them; ſo Calves at ſuch an Age, and other Things 
as the Matter will bear. Raym. 27). Paſch, 1g Car. 2. in Scacc, Dod 
v. Ingleton. 
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(S. a) Payable. In what Caſes, though there is 
no Product. 


"3 HEN Tithes are payable by Cy/om they ſhall be paid 

though the Lands are not rented or /ay freſh, Hardr. 184. 
pl. 9. Paſch. 13 Car, 2. in Scacc. in Caſe of Holbeech v. W had- 
cock. 


(T. a) Who capable. 


I, HE King was capable of Tithes at common Law ; for he Cro. E 599. 
was Perſona mixta ; Reſolved. 2. Rep. 44. a. in the Biſhop £ „ Hill, 


of Wincheſter's Caſe, and cites 22 Aſſ. 7g. 4 3 


2. And ſo was his Patemte by the Prerogative of the King; Reſolved. S. P. agreed 
2 Rep. 44. a. cites 8. C. | | | per Cur: 

3. But the King's Leſſee ſhall pay Tithes, though the King never paid pane 
any ; for the King is privileged by Reaſon ot his Prerogative, - Cro, 486. pl. , Ty 
E. 511. in Cafe ot Wright v. Wright. Arg. cites it as adjudged, 3t Eliz, Mich. 30 & 
in the Exchequer. 40 Eliz. 

N | S. P. athrm'd 
in a Nota at the End of the Caſe. —— Jo 3$7. pl. 3. Paſch, 12 Car. S. P. in Caſe of the Earl of 
Fertford v. Leech; Refolv'd, and that the Council of Lateran does not bind him unleſs where he 


voluntarily ſubmits to it, that this was a Perſonal Privilege which non egreditur Perſonam, and their 
Grantee ſhall not have Benefit of it. 


28 H. 8. cap. it. S. 4. If any Ordinary take the Fruits, Tithes, 
Profits, or Caſualties belonging to any Parſonage or other Spiritual Beneſice 
Sc. during the Vacation of ſuch Beneſice &c. and the ſame upon reaſona- 
ble Requeſt, does nott reſtore to the next Incumbent, or interrupt the Incumn- 
bent to have the ſame ; every Perſon ſo doing 75 forfeit the treble Va- 
lue of ſo much as he ſhall have received; the Moiety of which Forfeiture 
Jha!! be to the King, and the other Motety to the Incumbent, to be recovered 
in any of the King's Courts, | | | 
5. In 2 Prohibition againſt a Parſon who ſued for Tithes, it was Mo. 9-8. pl. 
ſurnuted, That the Clerk of the Pariſh and his Predeceſſors, Aſſiſtants 127 > U 


to the Miniſter, have uſed to have 5 s. tor the Tithe of the Place where 5. ana 
&c. Ir was the Opinion of the Court that if this ſpecial Matter be 
ſhewed in the Surmiſe, it might perhaps be good by Reaſon of long 
Continuance ; and that by this the Parſon is diſcharg'd from finding 

the Clerk; which perhaps he thall be charg'd with, and ſo is as a 
ment of Tithes to the Parſon himſelt ; bur they held by common 

I tenament Tithes are not payable ro a Pariſh Clerk, and he is no 
Farty in whom a Preſcription can be alleged, becauſe he is dative and 
removeavle ;z wheretore a Conſultation was awarded, Cro. E. 71. pl. 

20. Mich. 29 & 30 Eltz, Savell v. Wood, | 
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ar oe eon Law capable of them unleſs in ſpecial Caſes; tor no Lay- Wright v. 
* ax tots 4 q p 5 * E 

nn ia ſpecial Cafes could at common Law ſue for them in Court YY'8br,. 

(-hriitian, viz. tor Subſtraction of them; Reſolved. 2 Rep. 44. a. b 


l 1 N eat ut thar by 
P. C. 30 Eliz. the Biſhop of Wincheiter's Caſe. way of Re- 

: | tamer he 
Py well have them, and cites 8 E. 4. 14. Regiſter Fol. 38. and F. N. B. 31. (G) and that there it 5s 


hed that an Alliguce may hold diſcharged of Tithes 
T rye; 
7. Jithes 


* 
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For they are . Tithes cannot be ſaid to be Parcel of or appendant to a Manor, and 
Spiritual, the Difference is between a Tenth and Tithe, the firſt is Temporal and 
iN: Na- the other Spiritual. Cro. E. 599. pl. 5. Hill. 40 Eliz. B. R. Pigor . 


ture, and ſo Hearn. 


t be- | Ton cannot Srelcr] it 
eng ts a Manor, and the Court held, that a Man cannot preſcribe for Tithes as Parcel of a Manor, 


but it he had preſcribed to have Decimam partem Granorum it had been good, but not to have Perth. 
nem Decimarum, and a Conſultation was granted. Cro. E. 293. pl. J. Hill. 35 Eliz. B. R. Sherwood 
v. Winchcomb. — Same Caſes cited Saund 142. 


8. Pariſhioners preſcribed that there had been a Curate of an Iucum. 
bent by Appointment of the Rector who adminiſtered the Sacraments &c 
and that the Cuſtom of the Pariſh Time out of Mind was, that the 
Curate ſhould have all Tithes renewing within that Pariſh except De. 
cimas Granorum which were paid to the Parſon, and that every Pa- 

riſhioner who had ſo paid the Tenths to the Curate was diſcharged 
againſt the Parſon ; but the Preſcription was held ill; tor the Regor 
may remove the Curate at his Pleaſure, Noy. 15. Mich. 2 Jac, B. R. 
Bott v. Brabalon. 

9. One who was accepted for a Chaplain to a Chapel of Eaſe which 
was net Preſentative or Donative, libelled for Tithes of the Inhabi- 
rants within the Precinct of the Chapel ; and a Prohibition was granted, 
Litt. Rep. 72. Mich. 3 Car. C. B. Anon. 

10. An Incumbent preſented by Simony cannot ſue for Tithes againſt his 
Parithioners. Mar, 84. pl. 109. Arg. cites Mich. 10 Jac, Stamford v. 

Dr Hutchinſorr. 

11. Appropriator gave a Rectory by Will to the Maintainance of a Mi- 
niſter there for ever, reſerving no Nomination of a Miniſter there, 
and ſaying Nothing about a Nomination. The Deviſe was void at com- 
mon Law, being made to no certain Perſon. The Eſtate thereof came to 

S. who nominated A. to be Minifter and ſerve the Cure; atterwards 
. ſuppoſing a Lapſe to the Crown was preſented inſtituted and inducted 
as if the Church had been void. J. S. the Rector ſuppoling that the 
Nomination of the Miniſter belong'd to him, nominated A. It was 
urged for B. that here is a pious Uſe wholly ſubject to this Court, and 
that coming in by the Ordinary, though he was not Parſon or Vicar, [but 
Curate only] was allowed by the Biſhop and decreed accordingly that he 
ſhould have the Tithes. 2 Ch. Caſes 31. Trin. 32 Car. 2. Perne v. 
| Oldfield. 
Skin. gr. 12. The Prior of N. being ſeiſed of the Manor of N. and of the 
S. C. adjor- Fithes thereof, mul & ſemel as of a Portion of Tithes, 25 H. 1. granted 
eld ave. the Manor and Tithes to A. and his Heirs rendering Rent, and he enter d 
S. C. but and held it diſcharg'd of Tithes, and after granted two Hides of Land, 
S. P. does Part of the Manor to S. with the Tithes thereof, and A. and his Heirs paid 
not appeur- the Rent to the ſaid Prior till the Diſſolution, and after ty the King and 
—Y hoe. his Affigns; It was adjudged, That the two Hides ſhould be diſ- 
S'C. and charged of Tithes, tor the Prior might preſcribe for Tithes en Prender, 
Judgment and being well in him he might grant them to A. paying 58. Rent; 
F. I a- and ſo a Judgment in C. B. affirm'd in B. R. 2 Mod. 320. Trin. 
Pollexf. 523. 34 Car. 2. in B. R. James v. Trollop. 
S. C. a | 
by the Fl 
13. A Layman is not capable of Tithes ex Preuder, bur a Layman ts 
capable of paying and taking a Modus in Lieu oi Lithes; Agreed by 
Council Arg. 2 Show. 449. Mich. x Jac. 2. in Cate of James . 
Trollop. 


(U. a) 


I 4 , = * * 
8 7 : FAYE 4 * , ESA FP FW, b $3.5 Eine” ** 1 þ 
” > Lo) « »- * TY o * (ES <2 -£& SOD. 29 n 1 - 8 8 Mg YR - az % — q a , . fy x $4 _— 
8 5 5 Ln by 9 : 8 : uw « 4 0 3 ” 8 a * » \ 
5 oo ET! 8 22 . x << 8 # Ba . 2 Þ- \ 4 1 2} my _ 12 * 2 Sr; þ 2 FAN x 4 - 2 o 3 
* K . « * n fo d K . Y — F * 0 1 2 G , - « = itn _ 


p, 5 1 . I + k - 4 
J A - i a 


* ** N e * - l 2 * = . > »- 4am 5 Is { * * 3 * A A 2 
JJ ˙ W a IIS r r.! ̃ . ¶ OR 


N a. 


——— — 


PDiſmes, lor Iithes]. | 4.7 


(U. a) Barren Lands. And what ſhall be ſaid ſuch. 


1. 283 E. 6. LL ſuch barren Heath or waſte Ground, other than * Here are 
cap. 13 C. 5. A ſuch as be diſcharged A Tit hes by Att of Parlia- no expreſs 
! 


" s 7i : . Words of 
ment, which before this Time have paid no Tithes by reaſon of Barrenneſs, N. 
and ſhall be improved and converted into arable Ground or Meadow, ſhall wy ae of 2 


after ſeven Years after ſuch Improvement pay Tithe-Corn and Hay growing during the 
upon the ſame. ſeven Years, 

20 | 3 but by rea- 
ſopable Conſtruction it impliedly amounts to a Diſcharge during the ſeven Years, and the ſeven Years 
are to be accounted next after the Improvement. 2 Inſt 656. 

Only ſuch is intended barren Land, which before the ploughing produced no Profit to the Owner. 
Freem. Rep. 335. pl. 416. Mich. 1698. in Scacc. Anon.—— Bendl. $0. pl. 122. 2 Eliz. S. P. ſays; 
that it is ſo underſtood by the Opinion and Judgment of the Common Law, ——S. C. cited D. 170. 

Marg. pl. 5. 3 | 
y Waſte Era is underſtood ſuch Ground as no Man claims for his own, or no Man can tell to 
whom it certainly appertains, and lies unincloſed and unbounded with Hedge or Ditch ; But Ground 
that lies incloſed, and hedged and ditched in ſo as the Land is known, is not waſte Ground. Bendl. 
80. pl. 122. 2 Eliz. Anon.——S. C. cited D. 150. b. Marg pl. 5. TE 

Heath Ground is intended ſuch Ground as is diſperſed and lies in Common. Bendl So. pl 122. 
2 Eliz. Anon.-—S. C. cited. D. 190, b. Marg. pl. 5. 


2. F. 6. If any ſuch Barren Waſte or Heath-Ground, hath before this 
Time been charged with Tithes, and that the ſame be hereafter improved and 
converted into arable Ground or Meadow ; the Owners ſhall, during ſeven 
Years after the Improvement, pay ſuch Kind of Tithe as was paid jor the 
ſame before the Improvement. a | 
3. A Suit was in the Eccleſiaſtical Court for Tithes of Wheat and Rye S C. circd 
on 60 Acres of Land; The Defendant mov'd for a Prohibition, ſuggeſt-“ Hobart 


ing that the Lands were barren Heath and waſte Grounds. It wes wn LA wag 


founded by Verdict that it was barre, but that of 30 Acres of it Tithe of ſays, that at 


N vol and Lambs had been paid. And becauſe by another Proviſo in the firlt the | 
Statute, viz. That ſuch Tithes as were paid before ſhould be paid with- 1 
in ſeven Years after the Improvement &c. and not any Tithes of ano- S 
ther Nature, and becauſe the Libel was not tor other Tithes than for ought to be 
Wheat and Rye, the Party could not have a Conſultation, but they told awarded for 


him that he might commence à new Suit in the Eccleſiaſtical Court for Tithes the Tithe 


| | ; , Corn; but 
of Wosl and Lamb in the 30 Acres uct improv d. D. 110. b. pl. 5. 171. r * 
a, pl. 6. Mich. 1 & 2 Eliz. Pells v. Sanderſon, 3 
viiement 


they reſoly'd the Contrary ; For he had no Right to purſue his Suit for the Corn, 


4. If Land be full of 7horns and Buſhes from Time whereof &c and 2 Inſt. 66. 
it is grubbed up and made Meadow or arable Land, Tiches ſhall be 1 - Ae 1. 
N paid thereof, notwithſtanding the 2 & 3 E. 6. 13. For thoſe . 
ands were not naturally Barren, but became ſo by Negligence or ill Ms. 909. pl. 
Husbandry, and the Statute intends only barren Land made good by 1278. 8. C. 


Induſtry. Cro. E. 475. pl. 3. Trin. 38 Eliz. B. R. in Caſe 8 


Sherington v. Fleetwood. 147. pl. 66; 
S C. but 
S. P. does not appear. Mo. 599. pl. 824. S. C. but S. P. does not appear. S. C. cited by 


the Name of Farington's Cale, by Coke Ch. J. Roll Rep. 3 54 in pl. 4. Paich. 14. Jac. ——— 
3 Bulft, 165. S. C. cited by Coke Ch, J. as reſov'd. Bendl. 80. pl. 122. 2 Eliz. Anon 
$. P. —Freem. Rep. 335. pl. 416. Mich. 1698. in Scacc. Anon. S. P. 


5. Fenuy 


—— Ä — 
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If Land be 5. Fenny Land drain'd is not exempted by the Act. Mo. 430, Pl. 603 
owed N ö FBS: 

2 Water and afterwards gained by Induſtry, Tithes ſhall N n 

ing had been Time whereot &c. Cro. E. 445. pl. 3. Trin. 38 Eliz. B. K. in Cale of Sheringtoq , 


Fleetwood. 


6. Land which has Broom is not within the Statute of 2 E. 6. Fr MY 

it is not barren Land, and therefore if converted into Arable ſhall Pay FP 

Tithe; Per Coke Ch. J. Roll Rep. 39. Trin. 12 Jac. B. R. 1 

Roll Rep. 7. It a Man at a great Expence gains Land from the Sea, which wi 

254. pl. 4 Marſb and ſandy Land, and covered with ſalt Water, and atterwards c. 
Buck v derts it into arable Land he ſhall pay Tithes preſently, becauſe this 

3 Land is not barren of its own Nature, but only by Accident, by Res. 

, not- ſon of the Sand and Salt-Water overflowing it; Agreed per Cur, cleat. 

withſtanding ly. 3 Bulit. 156, Paſch. 14 Jac. Witt v. Buck. 


it was inſiſt- | | 
ed that the Party had been at great Coſts in making Mounds to keep out the Sca, and that the Statut 
was made for the Encouragement of Husbandry, 
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Hetl. 147. 8. If Sheep were kept ou barren Land or if yielded any Profit which 
8 8 & yielded Tithes, this Tithe ought to be paid within the ſeven Years; 
28 Per Richardſon Ch. J. Litt. Rep. 311. Mich. 5 Car. C. B. Flower y, 

N Vaughan. 
9. In Action on the Statute 2 E. 6. the Caſe was an Incloſure was 
Part of the Waſte and it was turned into a Paſture, and held that tho! 


it was of ſmall Value, viz. 2 8. per Ann. and never ſown or turned tl 
into Meadow yet it thall pay 'Tithes, and the very Incloſure is an hn- / 
provement, and it is no waſte Ground within the Starute to be freed from Ol 
Tithes tor a Time &c. Clayr. 127. pl. 226. March 1647. Anon, P 
10. Barren Lands to be exempred trom Tithes within the Meaning V 

of 2 E. 6. muſt be ſuch Land as is Barren Suapte Natura; And on Sug- 
geſtion for a Prohibition to a Suit for Tithes of ſuch Lands it mt 6; t 
alleged to be Barren Suapte Natura; Per Powell J. 2 Ld. Raym. 99. . 
Trin. 2 Ann. Anon. of 
If Land 11. Prohibition for ſuing for Tithes 7 Barren Lands newly cultivmi WS ;, 
ields any was denied. 1ſt, Becauſe the Plaintiff did not ſuggeſt that they were Supt: 45 
g Profi be- : 4 ; J p BY 
Arey natura Steriles. adly, Becauſe there was no Affidavit that this was plcatid é Þ 
| Wood &c. in the Spiritual Court. 6 Mod. 86. Mich. 2 Ann. B. R. Anon. = 5 
kia the Statute ; for it ought to be Suapte Natura Sterilis. 6 Mod. 96. 2 Ann B. R. Ho:mery Ni 
Bonner. | LL 
WW 
(X. a) Diſcharge. By Common Law. F 
| | | | L 
So if be 1. IF the Parſon of a Church not impropriate leaſes his G/6z the 1 
mu — Leſſee ſhall pay Tithes; But otherwiſe if it had been an ih- "i 
Feoffee ſhall Priate Church, becauſe ot the Statute of 32 H. 8. of Diſſolutions. No) \\ 

pay: Savil. 132, cites D. 43. a. | 

Mitch. 22 & 23 Eliz. Vicar of Sturton v. Grieſly. D. 43. a. b. pl. 21. Mich. 30 H. 8. ſays tie al 
12 and Serjeants were of different Opinions as to the Leaſe of Parcel of the Glebe, reſerving? A 
ent, and ſays 1deo Quære. | 


3 2. The Prior of St. John's of Jeruſalem had Privilege from Rom B 
. Ciſterians, Templars, Hoſpitallers, that they ſhould not pay T7ithes ' if 

plars and any Lands, uz propriis manibus aut ſumptibus excolunt, but their Jer 
Heſpitaliers, mors and all other Occupietrs paid Tithes according to the Statute 2H 


4 Cap 
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cp. 4 7/ Prior and Confreres made a Leaſe ſor Years before the Diſſo- 5 mo f 
„in, and the Leſſee paid Tithes to the Church of Rocheſter Proprietary, and Tint, (ab 
„King after the Diſſolution granted the Rever/ion of the Manor 20 B. and Aods, vir. 
urs, in tam amplo Medo as the Prior Sc. had it, The Term Sandi 
expired, the Parentee and his Heirs ſhall hold diſcharged ſi propriis pris m 
manibus excolunt. But if he makes a Leaſe the Termor ſhall pay by p _ 8 
toe Statute 31 H. 8. cap. 13. Per Ld. K ee er, Catlyn, Saunders, Ren 24h 
EI Southcot and Dyer. Dy. 277. 8. pl. 60. Trin. 10 Eliz. Anon. . r 
2 Cites 277. 
ion: This Privilege to theſe three Orders of Religion was granted to them by the Council of Laterar, 
Arno Domini 1215, and Anno 17. Johannis Regis, and was allowed by the general Conſent of the 
N Realm; butt Privilege extends only to the Lands which they had before that general Council. 2 Inſt. 652. 


. Lids in the Hands of an Abbot and of ihe Farmers of an Abbot 
rere boon Zune of Memory Ec. charged with Tithe only of Lambs and 

„ and now the Parton ſues to have Tithe of Hay and Grain ; Pro- 

= }:Þicion lies by the Stature 31 II. 8. by the Word (diſcharged) in the 
Statute. D. 349. b. pl. 16. Paſch. 18 Eliz. Parſon ot Peykirke's 

Cafe. 

4. Unity of Poſſeſſion is no Cauſe of Diſchatge of the Diſcharge of 
Jithes, but is only a Suſpenſion during the Time of the Unity, but it 
alter Severance ud Tithes are paid for 20 or 30 Years they ſhall be 
charged with the Payment continually, and the Payment proves that 
= Lc Unity was the only Cauſe of the Stay of Pay ment; but it aſtef 

WE the Severance Tithes have not been paid it is a vehement Preſumption of 
D:i{charge by ſome Compotition, or that the Abbey was ot the Order 
of Ciſterians, or others who were diſcharged by the general Councel ; 
Per Manwood, Ch. B. Savil. 62. pl. 134. Paſch. 28 Eliz. in Caſe of 
Whiſcard v. Futter. 

5. Libel againſt the Biſhop of L. for Tithes out of the Manor of D. 6,, El 2:5 
the Biſhop ſugge/ted, That he and all his Predeceſſors were ſciſed of the pl 13, S. G. 
ſaid Manor, and ſo long as it was in their Poſſeſſivns it had been diſcharged held accord. 
of Tithes ; and that in the Reign ot E. 6. the ſaid Manor was con- 75 EY 
weed to ihe Duke of Somerſet in | Þ and afterwards re-granted to the Ay 8 
Biſlop and his Succeſſors; held the Preſcription good in a Spiritual 31. Elis. 
pPerſon but not of a common Perſon; and they were all clear that the B. R. Per 
_ /::/cription is not gone by this Interruption ; for Tithes ate not iſſuing Wray. 8 F. 
out ot the Lands, neither can a Unity of Poſſeſſion extinguiſh them, Se .* 
We neither are they extinguiſhed by a Releaſe of all Right to the Land. Wray. 

L 245. pl. 436. Mich. 33 Eliz. B. R. Lincoln (Bithop) v. Cowper. 

= 6. A mere Layman who was not capable of Tithes in Pernancy, yet was 
capable of a Diſcharge of Tithes at common Law in his own Land, as 
well as a Spiritual Perſon; Per Cur. cites 8 E 4. 14. a b andthe Re- 
giiter fol. 38. that tnis may be by Grant as by the Patron, Prrion and 
= Ordinary, or by Compoſition, as where a Parithioner gave Part of his 

W Land to rhe Parfon for Diſcharge of Tithes of the Retidue ; but not 
"y Preſcription to be diſcharged of Tithes; For it is commonly ſaid 
in the Law Books that he may preſcribe in Modo Decimandi, but not 
in Non Decimando. 2 Rep. 44. a. b. Paſch. 38 Eliz. The Bithop of 
Wincheſter's Caſe. 

7, In Caſe of a Prohibition it was reſolved, That Unity of the Eftate 
aud nt in Occupation of the Land and Rettory at the Day of Diſſolution of the 
Abbey, was nota Ditcharge of Payment ot Tithes by the Statute 32 H. 8. 
but tt the Abbor held the Land ar the Time of the Diſſolution in 
Fee, and the Rectory alſo, thoſe Lands were always difcharged ; but 
it the Lands were in Leaſe for Years, although but tot a finull Term 
ot Years, the Lands ſhould pay 'Tithes; and ſo it was ſaid it was 
aGudged in Knightley and Spencer's Caſe; and in Green and Buskin's 
Cale. Mo. 528. pl. 399. Mich. 40 & 41 Eliz. B. R. Benton v. Trot. 

5. As lor the Corncel of Lateran I never knew it pleaded in my Lite; 

Some lay that Tiches were payable of Right before; but how an Ec- 
0 clo{1aitica} 
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clcſiaſtical Conſtitution can inſtitute or create a temporal Right iz 15 
ſomewhat ſtrange ; beſides if this created the Parſon's Right ir would 
deſtroy all the P reſcriptions and Modus's in the Nation; Per Holt , 
Counſel. Arg. 2 Show. 440. pl. 403. Mich. 1 Jac. 2 B. R. in Cae | 
of James v. Trollop. | _ 

9. There are five Ways or Means whereby Abbey Lands are holden 
difcharged of Tithes, that is to ſay, Compoſition, Bull, or Canon, Order 
Preſcription of Diſcharge, and Unity of Poſſeſſion of Parſonage and Ling 
Time out of Mind, together with Payment of Tithe ; of theſe Five, 2% 
four firſt Diſcharges the Abbots themſelves had, or might have them, but 
the fifth was no Diſcharge in the Hands of the Abbeys, but it made 4 
Diſcharge of Payment of Tithes to the King, and thoſe that claim under 
him by the favourable Conſtruction of that Clauſe of 31 H. 8. for ſo much 
as that Clauſe extends to; which Opinion was long controverted, be- 
ing confeſſed of all Hands, that it was no full and perfect Diſcharge 

n Law. 

Now of the other four, the fir} three, that is, Compo/ttion,, Bull or 
Canon, and Order were granted and affixed unto the Body of the Mona- 
ſtery, and were granted unto them as perſonal Privileges, in reſpe& of 
their Spiritual Abilities or Functions, and their Capacity of Tithes, 
and Diſcharge of Tithes for that Cauſe ; and therefore theſe had all 
vaniſhed and expired with the Diſſolution of the Body, if they had nt 
been preſerved tothe King and his Patentees by that Clauſe. But Diſcharge 
of Tithes of the Lands of Monaſteries by Preſcription is of another Na- 
ture; for having been always (as Preſcription preſumes) in Spiritual 
Hands, the Law judges that it was never charged with Tithe ; as the 
Pleading is, That the Lands were Immunes a Solutione decimarum Nega- 
tive, non Privative, ſcilicet, uncharged, not diſcharged, as if they had 
been once chargeable ; the Reaſon whereof was, 'That being Spiritual 
Perſons they were able to miniſter to themſelves Spiritual Rites, and 
therefore performing Officium they might retain Beneficium ; and this 
Non-charge ſtanding upon Preſcription was inherent to the Land, nor 
as a Thing given, but as a Non ens, Lands that never yielded Tithe, 
and Land of the little Monaſteries ſo tree of Tithes, the King by the 
1 Statute 27 H. 8. and his Patentees were to hold free, not by Reaſon of 
a a we. . . 

* any Privilege which did need to be preſerved by any Statute, but ever 
by the Grant of the Land by any Kind of Conveyance. 
: And therefore though I ſaid that Diſcharge of Bull, or Compoſition, was 
to die with the Corporation, yet if it were once run out Time out of Mind, 
it was then to be pleaded and uſed as a Non-charge by Preſcription, which 
was a Title of Diſcharge by the Temporal Law, and it it were im- 
E. it were to be drawn by Prohibition to a Trial at the common 
aw, and this wirhout the Help of any Statute. And therefore in the 
Biſhop of Wincheſter's Caſe it was reſolved, That the Biſhop holding 
Lands of his Biſhoprick, diſcharged of Tithes by Preſcription, his 
Farmer being a Layman ſhall have a Prohibition for his Diſcharge; 
and ſo ſhall the Biſhop have himſelf though he be a Spiritual Perſon. 
And yet Biſhopricks, and their Lands, are in Point of Diſcharge of 
Diſcharge of Tithes at the common Law our of all Statutes ; to then 
the Concluſion is, That of the five Ways of Diſcharge of Tithes, three, 
that is to ſay, Order, Compoſition, Bull or Canon, are preſerved and kept 
alive by the Clauſe of Diſcharge in the Statute of 31 H. 8. and a fourth 
which is Unity, is created by that Branch, and the fifth, which is Pre- 
ſcription, ſtands by the common Lau, and has no Need nor Uſe of any 
Statute ; Per Hobart Ch. J. Hob. 309. Hill. 15 Jac. in Caſe of Wright 
v. Gerrard and Hilderſham. 

10. There be divers Diſcharges of Tithes, 1ſt, Rea! Compo/ttion, which 
a Layman may have. adly, Diſcharge by Reaſon of Order as Ci/terci 
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c. adly, By Reaſon of Papal Bulls. Athly, By Preſcription, 
2 8 5 8 by a Spiritual Corporation; And if the Statute 
1 H. 8. had not been made, the perſonal Diſcharge, as by Bulls, or 
* Reaſon of Order, had been di charged alſo, for that the Perſons 
to whom they were annexed were diſſolved, therefore to prevent it the 
Statute was made, which ordains, That where any Monaſtery was 
diſcharged from the Payment of Tithes, in ſuch Cafe the King hall 
hold the Lands diſcharged, notwithſtanding the Corporation to which 
ſuch Privileges were annexed be diffolved ; And there is not any Clauſe 
to this Purpoſe in 27 H. 8. And this Statute of 31 H. 8. does not ex- 
tend to Monaſteries diſſolved by the Statute ot 27 H. 8. theretore this 
Reaſon of Unity of Poſſeſſion is not any Diſcharge in itſelf ot the 
Tithes; and the Statute of 31 H. 8. does not extend to give a Diſ- 
charge but to the Lands which come to the King of the qth of Febru- 
ary 27 H. 8. Cro, J. 608. pl. 3. Hill. 18 Jac, B. R. Gerrard v. 


Wright. 


11. Pope Innocent the 3d. by his Bull diſcharged thoſe of the Order 8. P. Per Sir 
of Premonſtratenſes of the Payment of Tithes of ſuch Lands as were John Davies 
of their own Manurance or other Improvement. Note, About the Near Arg Poph. 
of our Lerd 1150 molt of all religious Orders were exempt from Payment SP. PerNoy. 
of Tithes out of their Poſſeſſions kept in their own Hands, which Arg. 2 Roll 
Pope Adrian the qt h. about that Time reftrained to Cifterciences, Templarii, Rep. 479. 


Heſpitularii, and that all other Orders ſhould pay Tithes &c. 2 Init. 80. 


652. 
. 12. The King is not by Virtue of his Prerogative diſcharged of Zit hes 


for the ancient Demeſnes of the Crown ; Held upon Evidence by Hale 


Ch. B. and the whole Court. Hardr. 315. pl. 7. Mich. 14 Car. 2. 
in Scacc. Compoſt's Caſe. 

13. One Tuthe in Specie cannot be a Diſcharge of another Tithe in 
Kind; Per Holt Ch. J. 12 Mod. 498. Paſch. 13 W. 3. in Caſe of 
Selby v. Bank. | 


(Y. a) Diſcharged by Statutes. 


1. 31 H. 8. cap. 13. F. 21. A2 Perſons which fhall have any Me- 


naſteries c. or any Manors, Meſſuages, 
Parſonages appropriate, Tithes, Penſions, Portions or other Hereditaments 


which velonged unto the Monaſteries Sc. fhall hold the ſame diſcharged of 


Tithes in as ample Manner as the Abbots &c. held the ſame at the Days of 
Diſſolution c. 

2. An Abbot had a Rectory impropriate, and alſo Land within the ſains 
Pariſh &c. and ſo paid no Tithes becauſe he could not pay them to him- 
ſelf, and for no other Cauſe was diſcharged ; and alter the Diſſolution the 
Rectory is granted to one and the Land to another; It was holden by 
Egerton Solicitor upon the Statute 31 H. 8. that in ſuch Caſe the King 
nor his Patentees ſhould not be diſcharged of Tithes, for the Lands 
were not diſcharged in Right; Bur it the Lands in the Hands of the 
Abhot were diſcharged in Right, as by Compoſition or lawful Means, 
there the King and his Patentee ſhould be diſcharged from Payment 


of Tithes. 4 Le. 47. pl. 124. Mich. 30 Eliz, in the Exchequer. 
Prowes's Caſe. 


3. And 
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3. And it was ſaid by Burleigh Ld. Treaſurer, That if the Compoß. 
tion or Cuſtom was that the Abbot and his Succeſſors ſhould be diſcharged 
without extending to Farmers or Leffees if the Abbot made a Leaſe 
and the Leſſee paid Tithes as he ought, and afrer the Reverſion comes to 
the King che Leſſee ſhould pay Tithes durin his Leaſe, but after the 
Leaſe determined the King and his Patentee ſhould not pay, but ſhould 
be diſcharged by the ſaid Statute. 4 Le. 47. pl. 124. Mich. 30 Elis 
Prowes's Caſe. : ; 

4. The like Matter was in Chancery Trin. 30 Eliz. The 4þby of 
Tewkesbury having the Rectory impropriate of Tewkesbury 11 H. », pur 
chaſed Lands within the ſaid Pariſh to him and his Succeſſors ; after the 
Ditlolution the King granted to G. the Rectory and to W. the Lands; 
and it W. ſhould pay Tithes was referred to Manwood and Periam, 
who gave their Reſolution, That Tithes were payable. 4 Le, 47. 
pl. 124. Mich. 30 Eliz. Prowes's Caſe. G 

Mo. 913.pl. F. In Debt upon 2 Ed. 5. cap. 13. for not ng et of Tithes ; the 
21s v. Caſe was, that the Lands were Parcel of the Poſſeſſions of the Knighi; 
Spurling, Templars who were diſſolved in E. II. “s Time, and their Poſſeſſions and 
S C. adjudg- their Lands annexed to the Priory of St. Fohn of Feruſalem, with alj 
ed accoid- Pri vileges c. They had a ſpecial Privilege to Le diſcharged of Tithes 
1515 > | tor all their Lands quamdiu propriis manibus excoluntur, and theſe Pof- 
1 Tim. E 4 ſeſſions were atterwards given by general Words, In tam amplis Modo 
Car. B. RK. & Forma &c, as the Abbot had them, to the King, by the Stat. zz 
H. 8. cap. 24. and from the King theſe Lands came to S. the De- 
Whitton v. fendant. Adjudged that the Grantee ſhall not have the Privilege to be 
V" ing diſcharged ; for by the Common Lawa Lay Perſon was not capable of 
S. C 1 a N. 
by Winch ſuch a Privilege, nor ſbould the King have Benefit of that Privilege un. 
and War- til the Statute 31 H. 8. cap. 13. that the King and his Patentees 
burton az ad- ſhall hold the Lands diſcharged of Tithes, in as ample Manner as Ab- 
Judged, v bots &c. held the ſame at the Time of the Diſſolution ; But this Ha- 
the Reaſon Tute extends only to ſuch Poſſeſſrons as came to the King by Surrender &c, 
was, becauſe and ſhould be veſted in him by that Af, and not to ſuch as veſted in 
4. was not. him by another Act of Parliament, and thoſe Lands were given to 
, (the che King by a ſpecial Act of Parliament of 32 H. 8. which hath the 
ſame being ſame Words in the firſt Clauſe as 31 H. 8. hath, but hath not the ſe- 
ſpecial) that cond, and therefore is no Cauſe of holding them diſcharged of Tithes. 


the faid „ I. 58. pl. 3. Hill. 2 Jac. B. R. Cornwallis v. Spurling. 
Lands cawe nk; J P it 
by the Difſol®tion to the King, neither was any Mention made of the Statute of 32 H. 8. and then it 
it was not a Diſſolution, (as it was in the ſaid Caſe) the Fermor ſhall pay Tithes, and that after the 
Judgmnnt in Spurling's Caſe, and after the Caſe of Urry v. Bowyer, in which the Court was divi- 
ded, it was made a Point in the Serjeant's Caſe, which proves that the Caſe never was adjudged ; for 
It is not uſed to put any Caſe adjudged in the Serjeant's Caſes bur a Point of Doubt which is in Con- 
troverſy. 

Debs on the Statute 2 E. 6. for Tithes The Lands were Parcel of the Poſſeſſions of the Prior o. 
St. John ef Jeruſalem, and came to the Crown by the 32 H. 8. cap 24. and Parcel of St. John W. 


in the Pariſh of M. and H. and whether they were diſcharged from Payment of Tithes by 32 H. S. cap. 


24. was the Queſtion on a Trial at Bar, and a ſpecial Verdict found. Hale Ch. J. thought that they 
ſhould not pay Tithes by reaſon of the Word (Privileges) and in Whitty v. Weſton, Bridgm. 
32, Lat. 99. Godb. 392. pl. 478. the Court was divided, but that Cro J. 57. Mo. 913. Cornwallis v. 

purling. In Debt on 2 E. 6. Judgment was, that the Lands are tithable, and fo 2 Brownl. 8. 
20. Urrey v. Bowen; Et adjornatur ; bur D. 27] pl. 60. is, that they are not tithable; and after- 
wards reſolved that the Lands are not tithable, and Judgment for the Defendant. Raym. 225 Mich. 
25 Car. 2. B. R. Foſſet v. Franklin. — 3 Keb. 217. pl. 23. the Court conceived that the Preſcrip- 
tion muſt be found for the King, his Farmers and Tenants, and that Nonpayment by the Under ten- 
ants of the King's Fermor is ſufficient Evidence; So of Ceſtercians, it not appearing that they ever 
paid Tithes, and yet in Tenant's Hands, 


Godb.392. 5. Debt upon the Statute 2 Ed. 6. for not ſetting out Tithes brought by the 


to 399. pl. Parſon of Merrow; The Defendant pleaded, that the Prior of ay Ar of 
/ 


a 3 Feruſalem in England was ſeiſed in Fee of the Lands &c. in the Right of 


Jones and is Hoſpital, and that he was of the Order of the Heſpitallers, and on 
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he and his Predeceſſors ratione Ordinis ſui, had Time out of Mind Doderidge 
been diſcharged of Payment of Tithes; then he pleads the Stat. 31 - ner 
H. 8. for the Diſſolution of Monaſteries, and the Stat. 32 H. 8. for John's * 
the Diſſolution of Hoſpitals, and that by theſe Piſſolutions the Lands ſeruſalem 
| were veſted in the King, and that he ratione Statutorum heid them were Eccle- 
W diſcharged ot Tithes, who granted them to the Anceſtor of the De- 1 Arn 
fendant, under whom he claimed ; and upon a general Demurrer the they OG 
chiet Queſtion was, Whether the Lands were diſcharged or not? And divided from 
that depended upon the Expoſition of the Statutes 31 & 32 of H. 8. viz. the Juriſ- 
whether the Clauſe of Diſcharge of Tithes in the Statute 31 H. 42 — 
ſhall extend to theſe which were given to the King by the Statute 33, — c 
H. 8. 2. When the Hoſpitallers were diſſolved by the Statute 32 H. „as adjourn- 
8. and all their Poſſeſſions, Hereditaments, and Privileges given to ed to be fur- 
the King, his Heirs and Succeſſors, Whether this extends ro his Pa- ther argued. 
tentees or Aſſigns, for that they are not named in the Statute? Upon 8 — « 
. | . C. argued ; 
the firſt Point two Judges held, that theſe Lands were not diſcharged and Jones J. 
of Tithes by the Statute 31 H. 8. becauſe that Statute did not give ſaid it was 
any Lands or Monaſteries, but only ſettled them in the Crown, which well evi- 


then were, or hereatter ſhould be diſſolved, as it was held in the e Jury 


archbiſhop of Canterbury's Caſe, and the Intent of that Act was that they 
to diſcharge thoſe Lands only, and not any which came to the King were Eccle- 
by virtue ot any other Statute, and therefore this Clauſe of Diſcharge ſiaſtical, and 
did not extend to thoſe Lands which came to the Crown by the Stat- the Judges 
ute 27 H. 8. for diſſolving the leſſer Monaſteries, and ſo it was ad- . Notice 
judged in Wright and Gerrard's Cale, nor co rhe Chantry Lands, whether 
which came to the King by the Statute 1 Ed. 6. as it was adjudged in they are ſo. 
the ſaid Archbiſhop's Caſe ; nor to the Lands which came to the Crown N 
by the Statute 32 H. 8. as it was adjudged in Quarles and Spur- 4 88 
ling's Caſe ; Now it is plain, that theſe Lands did not come to ches 
Crown by the Statute 31 H. 8. becauſe they did not come by Diſſo- 
lution, Surrender, or renouncing, but by Act of Parliament; it is 
true there ate other general Words in the Statute 31 Hf. 8. viz. or by 
any other Means, but theſe Words cannot be intended of an Act of 
Parliament, but by ſome other inferior Means. To other Judges of 
a contrary Opinion, to whom one of the other having changed his 
tormer Opinion, agreed that theſe Lands came to the Crown by the 
Statute 31 H. 8. by Diſſolution, and by other Means, for the Word 
(Ditlolucion) includes a Diſſolution by Act of Parliament, and theſe 
eneral Words, (by any other Means) include likewiſe an Act of Par- 
3 eſpecially in this Caſe, becauſe great part of the Hoſpitallers 
being beyond Sea, there was no other Means to convey their Lands 
to the Crown but by Act of Parliament, tor thoſe who were beyond 
Sea could not be compelled ro ſurrender; then as to the ſecond Pay- 
ment, the Privileges ot the Hoſpitallers being given to the King, his 
Heirs and Succeſſors, and the Privilege to be diſcharged of Tithes be- 
ing given to them by an ancient Council, and explained by the Coun- 
eil ot Lateran to extend only to thoſe Lands which they had at the 
Time that this Privilege was granted, was held by one judge to be a 
Perſonal Privilege, and that the Hoſpitallers being diſſolved, this 
Privilege is gone, and could not be transterred to another; but 3 other 
Judges were of Opinion, that this Privilege was given to the Kin by 
Act of Parliament before the Hoſpitallers were diſſolved, and if ſo, it 
15 not a Perſonal Privilege in the King, but a real Diſcharge of the 
Lands by virtue of an Act of Parliament, and ſhall go with the Lands 
in whoſe Hands ſoever they come, tor the Privilege is to be diſcharged 
quamdiu propriis manibus excolunt, and when the King granted it 
over it ſhall be propriis _manibus of the Patentee, and Judgment was 
given [by the Opinion of Hide _ J. Doderidge and Jones, contra 
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Whitlock, that theſe Lands were diſcharged of Fithes. 3 Nels. ; 
202, 303. pl. 19. cites W. Jones 182. [to 192. Trin. 4 Car. B. K. 

Whitton v. Welton. | 
To.2 pl. 3. 7. The Prior of Hatfield and his Predeceſſors, Time out of Ming 
Mich. 13 were ſeiſed of the Parſonage of Hatfield, and ot a Farm in the Parig; 

2 B. called D. Farm at the ſame Time. The Priory being under 2001 
rightV- Ann. was given to the King by the Statute 2) H. 8. The King | = 
Gerrard, 3 ing glves 
S C. and a the Abby and Farm to the Abbeſs of B. The Abbeſs ſurrenders all to 
Conſultation the King. The Queſtion was, whether the King and thoſe that claim 
e under him ſhall hold this Farm dite harged of Tithes by Force of the 
5183 8. C. perpetual Unity. A Conſultation was granted. Reſolved by 4 Ju. 
21d Con- Ces, (Warburron e contra) that the Impropriation was given to the 
ſultation King by the 27 H. 8. rho* no Impropriation is there named, but on] 
granted by Tenements, Churches, Tithes and Hereditaments. 2dly, If ic 4 
the uniform | . . 5. Way 
Conſent of not granted and given to the King by the 27 H. 8. then it was given 
all the by 31 H. 8. For by the Diſſolution in 27 H. 8, the Body to which 
Judges — the Appropriation was made was diſſolved, and conſequently the Ap. 
* e propriation gone, as in 3 E. 3. in the Caſe of the Templars, and the 
r, Statute 31 H. 8. extends only to thoſe Appropriations which were no 
Wright, diſſolved till 4 February 27 H. 8. 3dly, It was agreed that the Star. 
S. C held ute 27 H. 8. does not of itſelf give any Diſcharge of Tithes. 4thly 
ering v7. That Unity ot Poſſeſſion perpetual, and Time out of Mind, of the 
4 A5 Ju Lands, and of the Rectory, does not by itſelf make a good Diſcharge 
Warburton Of Tithes without the Benefit of the ſaid Clauſe. $thly, They re- 
J. e contsa, folved, that the Clauſe of Diſcharge in 31 H. 8. does nor extend to 
for he held thoſe Monaſteries that were diſſolved, but only by way of Excluſion 
that ApP:9- to thoſe which were diſſol ved after 4 Feb. 27 H. 8. Jo. 181, 188 
priations Frum 3 | 75 199, 

were not Cites it as Wright's Caſe. 


iven to the 

ing by the Statute 27 H. 8. and therefore to ſupply the Defe& the Statute 31 H. 8. was made 
wherefore thoſe Appropriations being . "7 by Statute 31 H. 8. the ſaid Diſcharge extends unto them, 
2dly, The Intent of the Statute 31 H. 8. was to give equal Diſcharge to the one as well as to the 
other, as well to the Land given by the 27 H. 8. as to that given by 31 H. 8. and that upon this 
Reaſon is the Caſe of the Land of the Land of the Prior of St. John's of Jerufalem in 10 Elis. Dy- 
er. But notwithſtanding a Conſultation was granted. S. C. cited and relied upon by Jones and 
Brampſton. Cro. C. 424, 425. Mich. 11 Eliz. B. R. 0 


8. An Abbot or Eccleſiaſtical Perſon might preſcribe in Non Deciman- 
do, but when the Corporation was diſſolved, or when the Corporati- 
on 2 the Land to a Layman, he ſhall not have Benefit of the 
Preſcription; becauſe it was Perſonal to the Abbot, reſolved. Jo. 373. 
pl. 10. Mich. 11 Car. B. R. Sydowne v. Holme. 

9. And it was alſo reſolved per tor. Cur. that this Privilege by Pre- 
ſcription, and other Perſonal Privileges by Bull or Order, that Abbeys un- 
der 200 J. a Year, and which were diſſolved by 4 Feb. 27 H. 8. cap. 
28. were not preſerved and given to the King or his Patentee by the faid 
Statute. Ibid. 

10. Bur 3dly it was reſolved, that Privileges by Preſcription, or by 
Order or Bull, are preſerved by the 8 of 31 H. 8. cap. [ 13.] and the 
King nor his Patentee ſhall not pay Tithes, but is extends only to Me 
naſteries diſſolved after the 4 Feb. 27 H. 8. and therefore the leſſer Ab- 
bies under 200 I. diſſolved by 4 Feb. 2) H. 8. are not included within 
the ſaid Clauſe of 31 H. 8. Ibid. 

11. An Abbot was Parſon imparſonee of the Church where the Scite 
of the Monaſteries and Tithes were, and the Abby was diſſolved. T he 
King granted the Monaſtery to one, and the Parſonage and Rettory to an- 
other, It was the Opinion of the Juſtices, that it the Land of ihe Ab- 
bey was the Glebe of the Parſon before the Appropriation, then this Land 


is diſcharged of Tithes by 31 H. 8. cap. 13, tor it remains not wich- 
| ſtanding 
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8anding the Appropriation, and the Glebe cannot be gained by Preſcrip- 
_" the Elebe was never chargeable to pay Tithes; But the De- 
meſnes ot the Abbey were o/ other Lands not Parcel of the Glebe, and there- 
fore thall be chargeable to pay Tithes it they were not diſcharged in the 
Hands of the Abbot, but on/y by Unity of Poſſeoom; bur if in Right by a 
Compeſriton, then they ſhall be diſcharged atterwards, as they were in 
the Abbor's Hands. Mo. 46. pl. 140. Paſch. 5 Eliz. Anon. 

12. Thoſe Abbies that came to the Crown by 27 H. 1. ought to pay 
Tithes, and tho' no Payment hath been at any time fince the Diſſolu- 
tion for the Lands of ſuch Abbies, that ſhall act free them when they 
come in queſtion, for they were ſpared in former Times becauſe rhe 
reaſon of the Law was not then known. Clayr. 41. pl. 70. 11 Car. 
betore Vernon J. Anon. | | : . 

13. A Prohibition was granted to ſtay a Suit for Tithes in the Ec- 
cleſiaftical Court, upon a Suggeſtion that the Lands were Part of the 
Feſliſſions of the Priory of St. Fohn's of Feruſalem, and ſo diſcharged by 
Statuce 32 H. 8. [cap. 24] And though there be Difference of Opini- 
ons in the Books, yet the later Judgments are that they are diſcharg- 
ed. Freem. Rep. 299. pl. 357. Mich. 1680. Star v. Ellyor. | 

14. Albet ſeiſed in Right of his Abbey of a Rectory with all Tithes &c. 
The Abbey is diftolved, and the Crown grants the Tithes &c. The 
Parton diſputes the Tithes with the Patentee, but Bill diſmiſſed. MS. 
Tab. March 21. 1715. Turner v. Wray. 


(Z. a) Diſcharge by Unity of Poſſeſſion. Pre- 


ir! ption. 


I. NE Man in a Vill cannot preſcribe to be quit of Tithes, becauſe 
it is particular. Centra it the whole Country fo preſcribe, Br. 
Diſmes, pl. 14. cites Doct. & Stud, lib. 2. 

2. A Compoſition was betwixt an Abbot and à Parſon, that in Recitu- 
pence of the Tithes of all the Woods within the Manor whereof the Abbot 
was Owner, he ſhould have to him and his Succeſſors 20 Loads of Wood eve. 
ry Tear, in 20 Acres of the Manor, to burn and ſpend in his Houſe ;" Af 
terwaras the Parſonage was appropriate to the Abbey, and aſter that the 
Alley was diſſolved ; and the King granted the Parſonage to one, and 
the 20 Acres to another. It was held, that by the Unity the Eſtovers 
were not extinct, for it they be Tithes they are not extin&t by this 
Unity of Poſletjion, tor that Tithes run with the Lands, and Tithes 
de jure Divino & Canonica Inſtitutione do appertain to the Parſon. Mo. 
Jo. pl. 151. Paſch. 5 Eliz. Anon. 

3. In Caſe ot a Prohibition, it was reſolved, that an Luicn of Cupy- 
hold Lands, and of the Parſonage in the Hands of the Parſon, as Paiſon 
717parſonce, was no Diſcharge of the Tithes of the Copyhold Lands. 
Mo, 219. pl. 356. Mich. 28 Eliz. in the Court of Wards. Branche's 
ale. | 
4. Prohibition, and ſuggefted that he and all his Predeceſſors Ec. were 
ſeijed of the Manor ot which Tithes were demanded, diſcharged of 
 Lithes, and that the Manor in Time of E. 6. was conveyed to the Duke of 

S. and was afterwards re- granted to the Biſhoprick again. It was the Opi- 
nion ot the Juſtices, that the Preſcription was not determined when it 
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and Unity of Poſleſſion doth not extin& them, nor a Releaſe of all 
Right 


came to the Biſhop again, tor Tithe is not a Thing iſſuing out of Land, 


56 
Right to the Land. Cro. E. 216. pl. 1 3. Hill. 33 Eliz. B. R. Wick 
; ham v. Cooper. 
A C. cited 5. The Statute 31 H. 8. gave all Colleges diſſolved &. to the 
bo” Log Crown, with a Clauſe, that the King and his Grantees ſhould hold 
arch 4 them diſcharged ot Tirhes, as the Abbots held the ſame ar the Time 
2 Rep. 46 a. of the Diſſolution, Atterwards, by the Statute 1 Ed. 6. all Colleges 
Trin.3S Eliz. wharſoever were given to the Crown, but in this Statute there is no 
* Ro Clauſe of Diſcharge of Tithes. Upon a Libel tor Tithes the Farmer of 
of Canter. the Lands of Maidſtone College in Kent moved for a Prohibition upon 
bury's Caſe, the Stature 31 H. 8. The Court held clearly that the King had the 
8. Panda Lands of the College by the, Statute 1 Ed. 6. Another Queſtion waz 
8 whether theſe Lands which the King had by Virtue of the Statute of 
24 1544 49. 1 Ed. 6. thall be diſcharged ot Tithes by the Statute 31 H. 8. but a; 
b. cites the to this the Juſtices doubted ; tor though the Statute 1 Ed. 6. enactz 
oo that the King ſhall have the Lands in as ample Manner as the Colleges 
woke Aw &c. yet that Clauſe extends only to the Eſtate in the Lands, and not 1, 
Green v. The Tuthes. Another Queſtion was, whether the Unity of Poſſeſſion with. 
Buftkin, and out Compoſition or Preſcription was a ſufficient Diſcharge of Tithes by th; 
that a Con- Statute 31 H. 8.? And agreed by all that it was. Mo. 420. pl. 579 
ſultation was Mich. 2) & 38 Eliz. B. R. Green v. Boſekin. * 


ranted ac- 
— 2 8. C. cited Jo. 4 in pl. 3. — Pollext. 9. cites the Arch- Bi ſhop of Canterbury's Case 
2 Rep. 48. and ſays that it proves, that it the Farmers paid Tithes, then no Diſcharge by reaſon 
of Unity, and likewiſe expreſsly, that if the Lands were in Leaſe, and no Tithes paid by the Far. 
mer, that then they arc diſcharged by the Unity. 
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Mo. 532. 6. In a Prohibition the Plaintiff ſaggeſted that the Often and all thi 
are” Ku gg whoſe Eſtates ſhe had &c. uſed to pay the Rector of K. 23. 4 d. yearly, in 
cordingly. Satisfaction jor all Tithes of the Lands called Cowley in K. in Wiltthire ; 
BI. . : £0 . 
and Iſſue being taken upon this Preſcription, and upon Evidence at Bar 
it appeared that the .®ucen had the Eſtate of the Abbot of K. who was 
Owner of the Lands, and alſo Rector in Fee in the Right of his Abbey; 
on which it was inſiſted, that the Plaintiff had nor proved his Preſcrip- 
tion, becauſe neither the Abbor could pay Tithes to himſelf, nor the 
Queen who had the Eſtate of the Abbot, but that the Allegation ſhould 
have been, that when the Oneen let the Lands, the Occupiers uſed to pay 
2 5. 4 d. in Satisfaction ot Tithes. But Curia contra; for they were 
clear that the Unity of the Inheritance, both of the Lands and Recto- 
ry in the Abbor, is not a perpetual Diſcharge of the Tithes; and it fo, 
then the Retainer of them by the Abbot ſhall be taken to be a Payment to 
2 Mo. 527. pl. 697. Mich. 40 & 41 Eliz. B. R. Chambers v. 
anbury. 

7. Unity of Inheritance of both is no Diſcharge perpetual of Tithes, 
nor of the recompence for them, and if ſo, then Retainer may be ſaid 
Payment for a Man's ſelf. Mo. 528. pl. 697. Mich. 40 & 41 Elis. 

B. R. Chambers v. Hambury. 
* Hob. 300. 8. Refolv'd and adjudg'd that perpetual Unity Time out of Mind 
in Caſe ot until the Diſſolution prima facie 4 the Land from Payment 
2 of Tithes. iſt. Becauſe the Statute 31 H. 8. c. 13. does not ſay Diſcharge 
bart Ch. 1. of Tithes, but of Payment of Tithes ; and divers other Reaſons, whereof 
obſerves that the Principal was for the infinite Impoſſibility, and impoſſible Infiniteneſs 
Ld. Coke in of ſuch Immunities and Diſcharges which ſuch religions Houſes had cannot be 
IT known, and that general Allegation of Unity at the Time of the Diſſolution 
ſays that if &c. Without Averment that it was Perpetual is not ſufficient. And ſuch 
the Abbey Unity cg t to have four Qlialities; 1ſt. It ought to be Fuft and Right- 
itſelf were ful, and not by Tort, adly, Equal, viz. a Fee in both. 3dly, It 
A: ought to be perpetual Time our of Mind. gthly, It ought to be froe of 
ry, then he Payment of any Tithes ; For if their Farmers at will, or for Years &c. 


cannot pre- paid any Tithes to them the Unity will not ſerve. And it the Appro- 
prlatcion 
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priation was made in Lime ot E. 4. H. 6. H. 4 R. 2. E. 3. &c. it is 3 - "hae 
not ſufficient upon the Point of Unity; For it ought to be perpetual ; r 1. 
But in ſuch Caſe he may allege the ſaid Branch of 31 H. 8. of diſcharge charge, und 
of the Payment of Tithes, and that the Abbots Cc. timt out of Mind till ſo leaves it 
the Diſſolution have held the Land diſcharged of Tithes (as he well may 22 Caſe 
preſcribe by the Common Law) and gives ſuch Evidence that he may 1 
approve. it; and fo if in Truth the Land be diſcharg'd he has ſufficient Abbey was 
Remedy to relieve himſelf; * and ſays, ice the Bp. of Winchelter's ſound]. 
Caſe. 2 Rep. 44. b. 45. a. But if the Abbey &c. was founded within _ Lime 
Time of Memory, then he cannot preſcribe at all, and ſince the Appro- „nich ve“ 
priation was made 20 H. 8. it cannot be diſcharged. 11 Rep. 14. b. he — 
Mich. 10 Jac, C. B. Priddle v. Napper. | ily have 

* 7, FRE WL , 


eaſily have 
he might plead a Diſcharge at the Time of the Diſſolution without ſhewing How, which is either a 
Retraction or an Explanation of his former Report of the Biſhop ot Wincheſter's Cale 2 Rep. 43 b. 


9. An Abbot having a Privilege to be diſcharged of Zit hes of Lands, 
quamdiu xe manibus excolunt, in the Time of Ed. 4. made a Gift 
in Tail, and 31 H. 8. the Abbey was * The Donee ot the Iſſue 
Iſſue in Tail ſhall not be diſcharged of Tithes, becauſe the Statute 31 H. 
8. diſchargeth none, but ſuch as were diſcharged at the Time ot the 
Diſſolution, ſo that they muſt claim the Eſtate and Diſcharge under the 
Abbor ſince the Statute; But if the Land had returned ro the Abbot or 
the King before or alter the Statute, it had been otherwiſe. Hob. 
244. pl. 320. Mich. 16 Jac. Farmer v. Shereman. | 

19, It one has à Portion of Tithes out of a Rectory and afterwards he pur- 
has the Reftory ; The Portion of Tithes is not extinguiſb d but remains 
ed Agreed per Cur. and the Council of both Sides. And 

aughton J. gave this Reaſon for it, viz. becauſe the Portion of Tithes 
may be more ancient than the Rectory; and that the Rector in antient 
Times had no Title to the Tithes ; For before the Council of Lateran every 
one might pay his Tithes to what Parſon he would. 2 Roll Rep. 161. 

Paſch. 18 Jac. B. R. Sir Edward Coke's Caſe. Gen 
11. A perpetual Unity of a Church appropriated and the Land is not Hob. 306. 
any Diſcharge of Tithes of itſelf; And the Statute 27 H. 8. doth not pt —_ . ay 
give any. Diſcharge but gives only the Poſſeſſion as they were in the Hands Hobart Ch. 
of the Abbots, and that refers to the Poſſèſſions, and not to the Tithes J.— jo. z. 
out of them, which are collateral Things, and there is 20 CGauſe of Wright v. 
diſcharge of Tithes in the Statute of 27 H. 8. as there is in the Statute Of ene. p 
31 HF. 8. and the Statute of 31 H. 8. does not extend to the Statute of, 250 rei. 
H. 8. And therefore reſolved, that the Unity of Poſſeſſion of itſelf is S. C. cited 
not a Diſcharge of Tithes. Cro. J. 607. pl. 3. Hill. 18 Jac. C. B. Cro. C 425. 


the ſecond Reſolution in the Caſe ot Gerrard v. Wright. Mich. 11 


C. B in Caſe 
of Sydown v. Holme, and agreed by all the four Juſtices to be good Law, that the Abbeys which 


came to the King by the Statute 27 H. 6. were not within the Privilege of 31 H. 8. nor to have 
Benefit of that Statute. S. C. cited Jo. 573. in S. C. of Sydown v. Holme. 


12. Unity of Poſſeſſion of Manor and Rectory will not exempt the 
Demeſne Lands from the Pay ment of Tithes When they come to be 


ſever d. Comytis's Rep. 498. pl. 213. Paſch, 8 Geo, in Scacc. Fox 
b. Bard well. 


2 (A. b) Dif: 


f 
| 
i 
| 
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(Ab) Diſcharge. By Order. 


x. HERE the Cifercians had a Privilege to be diſcharged ot 
| Tithes ariſing from their Lands, which propriis manibus ex. 
colebant, but their Farmers ſhould pay Tithes, and that Order is now 
diſſolved, by the Statute 31 H. 8. the King and his Tenants of thoſe 
Lands ſhall be diſcharged of ſuch Tirhes as the Spiritual Perſons were. 
For the King cannot excolere, and therefore his Farmers ſhall be diſcharged 
and ſo long as the King has the Freehold his Farmers though Leſſees fir 
Tears or at Will ſhall have ſuch Privilege ; But it the King grants over 
the Reverſon then the Farmers ſhall pay Tithes. 2 Le. 71. pl. 93. 
29 Eliz. in Scacc. The Counteſs of Lenox's Caſe. 


where he. 2. Where a Diſcharge was by reaſon of the Perſotis that were to pay 


Preſcription Tithes as the Ci/ftercians &c. there the Patentee ſhould pay Tithes; 
in an Abbot But if it was by reaſon ot Unity it ſhall then be diſcharged by the Sta. 
oor _ tute in the Hands of the Patentee, for that Privilege runs with the 
aha op Poſſeſſion. Per Popham ; and Judgment tor the Plaintiff. Cro. E. 514, 


extend ro pl. 1. Mich. 39 & 40 Eliz. B. R. Blincov. Barkſdale. 

the Alienee, | D : ; 

but if it was in reſpełt of any real Compoſition it is otherwiſe, but this real Compoſition ought to be 
Me un the rok the Caſe of the Kon and his Alienee Lev. 185. Trin. 18 Cir. 2. BY R. Bolls 
v. Atkinſon, —— Sid. 320. pl. 13. Bowles v. Atkins. S. C. 


3. So long as the Land is occupied by him that has the Fee Simple 

which did formerly belong to the Order of Ciſtercians, it thall pay 10 

Tithes, but if he let it for Years or Life the Tenant ſhall pay Tithes. 
* Brownl. 44 Trin. 15 Jac. Anon. 
Land may 4. When Tumor Papalis was here in England all Monks were in 
be ſaid oo reſpect of their Orders diſcharged of Tithes, who after increaling to fo 
3 great a Number and having here great Revenues, the Holy Church 
Manibus was thereby impoveriſhed, and Filia Devoravit Matrem; for Remedy 
dy Servants whereof "_— Paſchall Il. ordained that Ciſtercians, Templars and Hoſpi- 
1 28 0 tallers ſhould be only diſcharged, and that all other Orders ſhould pay 
fon * their Tithes which alſo in reſpect of their great Revenues was found 
uſed as a to be an Impoveriſhment to the Church, and therefore Pope Adrian 
Farm by the conſtituted that the Land of Ciſtercians, Templars and Hoſpitallers 


1 — 1 ſhould be only diſcharged Ou Propriis Manibus excoluntur. Per Mon— 


126 March tague Ch. J. Cro. J. 454. pl. 30. Mich. 15 Jac. B. R. in Caſe of 
* before Doubitoft v. Curteen. 


ernon 


Judge of Aſſiſe, in Horn's Caſe. 


5. If the Impropriation did not come to the Crown till 31 H. 8. yet it 
was an Abby under the Value mentioned in the 27 H. 8. and given 
to the Crown, the King ſhall be in now by the Statute of 2 H. 8. and 
ſhall not participate of the Privileges given by 31 H. 8. for diſcharge 


of Tithes. Clayt. 68. pl. 117. Aug. 1639. Sir Marmaduke Strick- 
lands Caſe. 


6. Where Land was diſcharged of Tithes by reaſon of Order, and there 
was a Common belonging thereto, Land taken ot late Time out of e 
Conimon, and which was no Part of the Poſſeſſions of the Abbor is not 
diſcharged, See Clayt. 11. pl. 20. March. 8 Car. Bells Caſe. 


7, The 
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7. The Land which the Priors of St. ohn of Jeruſalem held in their Land / 
Hands in Fee at the. Council of Lateran, are only capable ot diſcharge cheated after- 
ot Tithes, and not what they purchaſed atter, and where it was 2 4 8 
Farmers hands, though he purchaſed the Fee aſterwards he ſhould not * 3 Pei. 
hold it diſcharged as a Lord Abbor. Clayt. 16. pl. 26. March 1633. vilege, but 


before Judge ot Aſſize. Horn's Caſe. Lands then 
in Leaſe 


or Copy when the Leaſe endeth after the Counſel or Copyhold comes to the Lord, it ſhall be privi- 
leged 2s thoſe then in their Hands ſhould be. Clayt. 107. pl. 181. April. 8 Car, Whitfield Judge 


of Aſſiſe. Hodgſon's Caſe. 


g. In Caſe of Tithes and Defence made by Priviledge of the C:/terciar 
Order, viz. Dum Propriis Manibus excolunt &c. iſt. It muſt be tor thoſe 
that are Owners of the Inheritance of ſuch Land. 2dly, A Truſtee of 
Land though another has the Eſtate in Law, is ſuch an Inheritor and 
Owner of Lands &c. 3dly, This extends to Meadow.as well as Ara- 
ble, and this Priviledge was for $90 Tithes as Corn or Hay &c. and 
did not extend to ſmall Tithes, and therefore Payment of ſmall Tithes 
is no Evidence to prove the w Tithes to be due. Clayt. 53. 
pl. 92. Aug. 13 Car. before Barkley Judge of Aſſiſe. Anon. 
. In Prohibition the Priviledge of the Ciftercian Order came in 
ueſtion; The Land was Parcel of the Abby of Rivaux, and no 
Tithes had been paid Time out of Mind &c. nor was any paid at the 
Diſſolution of the Abby, the Judge [pared the giving in Evidence Dum 
Propriis Manibus Excolunt, and held it Heient to ſbew the diſcharge 
of Paymant of Tithes Time out of Mind, and though the Order is pur 
in the Declaration which is ſufficient of itfelt, yet ho may take Ad- 
vantage of the Statnte of 31 H. 8. which is the beſt Courſe. Clayt. 95. 
pl. 161. Aug. 23. 1641, before Whitfield J. Foſwick v. Bulmer, 3 
10. Lands were diſcharged of Tithes, the Abbot being 4 the Order of 2 Roll Rep. 
Cifterians, Dum propriis manibus excolebant; The Lands were Parcel S. © 3 
of the Demeſnes of a Manor but in Leaſe _ Years at the Time of the Diſ- e pid, 
lution; Reſolved, that although the Farmer paid Tithes at the Time 118. S C. 
of the Diſſolution, yet —— the Abbot, the Inheritance was diſ- adjudged. 
charged of Tithes, and therefore that now the King or his Patentee 
ſhould hold them diſcharged. Cro. J. 559. pl. 6. Hill. 17 Jac. B. R. Por- 
ter v. Bathurſt. 3 „„ 
11. It Land was diſcharged in the Hands of an Abbot at the Time 
of the Time of the Diſſolution, be it which Way it will, and without 
ſhewing how by Union &c. and if he hath ſo continued to be diſ- 
charged it ſhsll be diſcharged, and the 2 E. 6. gives no Remedy bur 
in ſuch Courſe and Manner as then he might have had. Clayt. 67. pl. 
117. Aug. 1639. Sir Marm. Strickland's Cafe. | 8 8 
12. The Caſe upon a feigned Iffue out ot Chancery was, Whether 
ſuch Lands were diſcharged of Tithes which formerly belonged to 
Fountaine Abbey in Yorkſhire, which was of the Ciftertian Order; and it 
was held clearly that the Council of Lateran which freed that Order fron: 
Payment of 2 ithes was a General one received in England; And it theſe 
Lands were diſcharged of Tithes trom the Time of that Council, that 
no after Covenant or Contract made by the Abbot to pay Tithes could diſpenſe 
with this Privilege, or make them liable ro Tithes; for once diſcharged 
by this Council, and always diſcharged for this Council is as forcible as 
an Att of Parliament, which concludes all Parties; and the Court were 
alſo of Opinion, That it there were any ſuch Agreement for Payment 
of Titkes before the Council, yet this Council as a general Law, 
which includes all Mens Conſent, had diſſolved it, and the Lands 
„ Hardr. 101. pl. 5. Paſch. 1657. in Scacc. Stavely 
Ullichorn. | 


12. Upon 


| 60 Diſmes, ſor Tithes!. 
i Had 1955 13. Upon, @ Bill in Equity the Queſtion was, Whether Lang; wer 
| oo 4 Iiſcharged of Tithes ss having been Part of the Poſſeſſions 0% au 40 
in Scace, Of the Citertiau Order; The Court held that a Tenant tor Lite or Year, 


| S. E. Say is not within the Statute, . but that a Tenant in Tail Who hath an 
i u | 


| ie Was | is diſcharged uamdiu propriis mani 7 

. Eſtate of Inheritance is diſcharged, Qr propriis manibus &c. 

try whether 
| the Lands out of which they were demanded had belonged to any religious Order which claimed to 
| E Quam diu propriis manibys &c. It was clearly beld by the Court, That if fic 

i} ands were in Leaſe at the Biſſolution &c. or an Eſtate for Life or in Tail were out upon them; 
: 


Hard. 174. pl. 4. Mich. 12 Car. 2. in Scacc. Wilſon v. Redman, 


et he in Reverſion ſhould have the Benefit of ſuch Diſcharge after the Determination of tho 
{tates; becauſe the Diſcharge was not interrupted, but only ſuſpended during the Time that they were in 
| the Hands cf particular Eſtates . 


; So in the | zu zn uy 

[| | 14. Upon a Bill in Equity for the 7ithes of Paſture Ground, Parcel 
ij — 2 8 the Polleſfiones-of the Abbey of Fountaine, being of the ( illertian 05 
i der ; ir was held per Cur. that Tithes for Agi/#ment of Cattle were pay. 
| able by the Owner of the Cattle, becauſe they rake the Profits snd Her. 
| bage of the Soil, and therefore ic cannot be ſaid that the Profits are 
4 taken by the Owner of the Soil, or that the Ground is in propriis ma- 
nibus. The Chief Baron ſaid, that the Owner of the Soil might pay 
them, but clearly the Agiſtor is compellable to pay them. Hardr, 184 


pl. 10. Paſch. 13 Car. 2. in Scacc. Pory v. Wright. 
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(B. b. Diſcharge by Payment of other Tithe or Thing, 


+ 1 . e REF 19 


I. HERE the Pariſhioner does any Thing which he is not con- 

pellable by the Law to do, which comes to the Benefit o the 
Parſon; there if he demand Tithes of the Thing in Lieu whereof this 

is done, Prohibition ſhall be granted; Per Barkley, who faid it was 

a Rule. Mar. 65. pl. 100. Mich. 15 Car. In Skinner's Caſe. 

| 2. And there is another Rule; That Cuſtom may make that thitheabl; 

{ which of itſelf is not titheable, Mar. 65. in the S. C. 

{ 3. The Inhabitants of the Pariſh of H. in which there was a Chapel 

i of Eaſe, ſuggeſted a Cuſtom, That thoſe who lived in ſuch a Pie 

N cinct of the ſaid Pariſh ought to find a Rope for the third Bell and to re- 


TT” 4 "OO 


| oy Part of the Mother-Church. in Conſideration whereof they have 
| en freed from Payment of Tithes to the Mother-Church, Whether 
| this was a good Cuſtom, Quære, for it was adjourn'd. Mar. 91 in pl. 


151. Hill. 16 Car. Anon. 


| (C. b) Diſcharge. Pleadings. 
| 


i Cro. E.206. x, T IBE L &c. for the Tithe of Wood; the Defendant ſuggeſted! 
| OE, ms that the Lands were Parcel of the Priory of Cree-Church, and 
j/ A Spiritual that the Prior thereof and bis Succeſſors Time out of Mind held the ja 


Man may diſcharged of Tithes. 8 was taken becauſe it did not ſay any 
as 


9 . ww tow - 


preſcribe in particular Diſcharge ompoſition, Unity of Poſſeſſion, or Privt- 
3 —_—— 2 of Order, as Templars &c. Per Wray ; though the ſpecial Mau. 


i by the Sta- ner of Diſcharge is not ſet down, yet it ſball be intended to be & 2 
1 * | ; 


i 
4 
1. 


EN. 
7 


t 


P e hes hes . 
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iſcharge of the Tithes at the Time of the Diſſolu- 
jon. Le. 240. pl. 325. Mich. 32 & 33 Eliz, B. R. Nath v. 


2. Prohibition, the Plaintiff ſggeſted that the Prior of B. was ſeiſed 


of the Rettory and of the Lands, out of which the Tithes were demanded, 


in Fee fomul & ſemul, from Time whereof &c. and at the Time of the Diſ- 
oution, and for that Reaſon the Land is diſcharged &c. The De- 
endant traverſed the Unity at the Time of the Diſſolution &c. Fenner and 
Clench (ceteris 2 beld that the Traverſe was good; for 
though there had been an Unity of Poſſeſſion Time of Mind, yet if it 
was not at the Time of the Diſſolution Tithes ſhall be paid ; bur zf the 
Diſcharge had been pleaded generally by Preſcription, and not by Unity 
&c. then the Preſcription ought to have been anſwered and not the Unity. 
Cro. E. 534. pl. 14 Mich 39 & 40 Eliz. B. R. Button v. Long, 

3. In a Prohibition the Plaintiff /ugge/ted, That the Abbot of Vale Royal 
was ſeiſed in Fee of the Parſonage of W. and + the Grange of D. out of 
which the Tithes were demanded by the now Parſon of W. and by Reaſon 
thereof the ſaid Abbot and his Predeceſſors Time whereot &c. were 
ſeiſed of the Parſonage and Grange in their Demeſne as &, in Right 
of the ſaid Abbey, & ratione inde ſhewed the Unity of. Poſſeſſion and 
Diſcharge of Tithes upon the Statute 31 H. 8. The Defendant pleaded 
that the Abbey was founded 5 E. 1. within Time of Memory, and con- 
feſſed the Unity ot the Parſonage and Grange after the Time. of its Foundation. 
'The whole Court held the Plea in Bar good, and that. he need nor 
traverſe the Preſcription ; For the ſhewing the Abbey to be founded within 
Zime of Memory is a ſufficient confeſſing and avoiding ; But if the Defen- 
dant againſt the Suggeſtion ot the perperual Unity, would ſbeu that the 
Tn before the Statute, and in the Time of the Abbot, were in the 
Hands of the Farmers &c. there he ought to traverſe the Preſcription ; tor 
though the Poſſeſſion was chargeable in other Hands, yet as to the Fee- 
Simple, which repoſed in the Abbot, it is a Diſcharge in Right. Yelv, 
31. Hill 45 Eliz Gibſon v. Holcroft. 

4. Libel for Tit hes of two Acres, Parcel of the Poſſeſſion of ſuch an 
Abbey, which came to the King by the Statute 27 H. 8. the Detendanr 


the Foundation to the Diſſolution had been diſcharged of Tithes of theſe 
two Acres; and upon Demurrer to this Plea it was objected that it was 
ill, becauſe the N ſhould be pleaded only to the Time of the Diſſo- 
lation, & Reaſon of the Uncertainty of the Commencement ot the Diſcharge ; 

per tot Cur. a Confultation was granted; Bur Doderidge ſaid, Fhat 
if he had alleged that the Abbey was founded before Time of Memory, and that 
the Foundation, till the Diſſolution, was diſcharged it had been good, quid 
Jo Zeit, Roll Rep. 54. pl. 27. Trin. 12 Jac. B. R. Prowſe v. 

ay field. 


5. S. ſues a Prohibition againſt D. alleging, That an Abbot Ec. was 


Diſſolution, and fo conveyed it to the King, and from the King to 


holding of it diſcharged of Tithes &c. was not good without ſhewins 


charged; alſo ſuch a Claim of Eg ot Tithes is cottrary to com- 
mon 


pleaded the Statute 31 H. 8. and averred that the Abbey from the Time of 


Vans, as Compaſitiun or otherwiſe ? tor the Statute is that the King tute of 3 1H. 
ha! bold yew = as the Abbor &c. and we ought to take it that 
i was a lawtul 


8. heſtall 
hold it 
diſcharged 
as the Prior 
hold it, and 
if he held it 


dſcharged, non retert by which Means; for it ſhall be intended lawful Means. 


# 


8. C. cited 
2 Mod 60, 


on 3 : 
- 


ſeiſed of that Land diſcharged of the Payment of Tithes at the Time of the 5. Can 


Hobart, Hur. 


him. The Defendant demurs and it was reſolved that the Abbor's n and 


Winch, held 


| 0 ä that he 
bw ; tor note the Statute 31 H. 8. cap. 3. is in as large and ample onght to 
Manner as the Abbot held it &c. and the Statute pinches upon that ; 


ergo he ought to take Notice by what Manner the Abbot was gif. tie Abbo: 


ew hoy 


was dit 
charged at 


n 


— 
2 — 
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the Time ot mon Right, and therefore ſhall be ſtrict. Noy. 97. Hill. 15 Jac. Cp 
= 9 Slade v. Drake. 1 OY 

that Statute gives Diſcharge yet for N as it was at common Law, the Terry ought particular. 
ly to ſhew how; But Warbuton held e Contra, and Error was brought et pendet ine de ce 
Hob 295. pl. 378. S. C. adjudged for the Defendant and a Conſultation awarded t Warbuton 


diſſentiente. 


6. Libel for Tithes the Defendant ſuggeſted for a Prohibition that 7. 
Abbot of Sc. and his Predeceſſors before and at the Time of the Diſſoluun 
hold the Lands diſcharged of Tithes by Reaſon of the Unity of Poſefim: 
it was inſiſted that this Suggeſtion need not to be proved within the Sta 
rute of 2 E. 6. For by that Statute the Suggeſtion ſhall not be proved 
unleſs the Cauſe be determinable in the Spiritual Court for the nx 
proving the Suggeſtion, and that this Caſe is not determinable there hy 
the expreſs Words ot the Statute z Sed per Cur. Though preciſe Fru 
may not be made of the Diſcharge, yet the Defendant might ſwear that al. 
ways /ince the Statute 31 H. 8.the Lands have been reputed to be diſcharge 
by Unity, or that he had heard it commonly reported to be ſo vel Similig, 

And Doderide ſaid he had known divers Precedents of Proof made in 
this Court in ſuch Manner, 2 Roll Rep. 125. Mich, 17 Jac. B. R 
Congley v. Hall. | 

7. J. Upon a Bill ſor Tithes the Defendant by his Anſwer ſet fot), 
That the Lands of which the Tithes were claimed, were Parcel of the 
Priory of . . . and that the Lands belonging to that Priory were diſcharged fl 
by Order; without ſaying any more this was held ſufficient, Quod Nou; 
becauſe of the Uncertainty. Hardr. 322. pl. 5. Hill. 14 & 15 Car. 2, 
in Scacc. Page's Caſe. 

S. Suggeſtion of a Diſcharge by the Ceſtertian Order in a Suit for 
Tithes ought to aver poſitively that theſe Lands were in the Abbot's Hand: 
at the Time of the Diſſolution, and now in the Patentee's own Hand, 
otherwiſe no Prohibition will be granted; And it is nor ſufficient to 
ſay that the Vills were, unleſs of which are Parcel. Keb. 830. pl. 
9. Hill. 16 & 17 Car. 2. B. R. Barrington v. Boucher. 


4 


(D. b) Reviv'd. 


Tit hes, and it appear'd that the Body corporate was diſſolvei, 
becauſe all the Monks were dead, and the Lands came to Laymen, it Wis 
adjudged thar they ſhall pay Tirhes in Kind, becauſe the Preſcription 
continues no longer than the Lands remain'd in the Abbot's and Con- 
vent's Hands, Godb. 211. pl. 301. Mich. 11 Jac. C. B Windfor 
(Canons) v. Webb. 


1. A Preſcription was laid in an Abbot and Convent to be diſcharged 


— 


(E. b) Treſpaſs juſtifiable in order to ſetting them out 
and carrying them away. And Pleadings. 


t. MPRESPASS lies by Patſon againſt him who carries away Tiths 
ſever'd from the nine Parts; contrary where he will not ſcvr his 
Tithes, and carries them all away; there Suit lies in the Spiritu 


Court. Br. Treſpaſs, pl. 108. cites 38 E. 3. 5. 2. Ia 
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2. In Treſpaſs of Corn taken the Defendant juſtified for Tithes as 

33 of the RY of M. ſo he took the Tithes of his Maſter abque hcc, 

that he took the Corn of the Plaintiff and others e contra. Br. Treſpaſs, 

pl. 49. cites 44 Ed. 3. 39. | | | 

z. Treſpaſs de Clauſo Frafo on D. in the 6th Day of July the Defend- Br. Replica- 
ant juſtified as for Tithes ſever'd from the nine Parts as Parſon the 10th Day I. = 3 
of Aug lſt, abſque hoc that he is guilty unleſs after the Tithes ſever'd and & parſon 
ill they were carried away, and it was held clearly that every Parſon ſhall have 
may enter to collect his Zit hes, and to turn them till they are dry, and ot reaſonable 


| ö , h Tine t k 
this the reaſonable Time ſhall be tried, and a good Plea, and ſva/l not be bog hog 8 


peld to ſay that he is not guilty before nor after; For he is guilty ſevered fro 
— 13 the Tithes ſever d, and the Plaintiff rep, That the the wine - 
Day the Defendant juſtified, the Defendant was not Parſon, or that the Parts, and to 
Tithes this Day were ſever' d; and fo ſee that the Plaintift was not com- ep 
pell'd to reply to the abſque hoc taken by the Deſendant. Br. Traverſe ary, = 1 


per &c. pl. 242. cites 12 E 4. 6. he carries 
© | them away. 
Br. Treſpaſs, pl. 325. cites 12 E. 4. 6. 
In Treſpaſs where the Defendant juſtifies as Parſon and collected the Tithes <bich were ſevered from the 
nine Parts, it is a good Iſſue that the Tithes were not ſevered from the nine Parts. Br. Iſſues joines, 


pl. 69. cites 12 E. 4. 6. 


4. Treſpaſs of Graſs cut, the Defendant juſtified as Parſon of the Pariſh, 
and took as 7ithes ſever'd trom the nine Parts, the Plaintiff ſaid, That 
De ſon tort demeſne without ſuch Cauſe. Per Brian this is no Plea, 
no more than where the Deſendant juſtifies as bis Franktenement, or by 
N or tor Years, ſuch Replication De ſon tort &c. is no Plea. 

igot ſaid, this is true there; For the Defendant claim'd Intereſt in the 
Sol and the Occupation there; contra here, by which he rep/y'd as above, 
abſque hoc, that they were ſever'd from the nine Parts. Br. De on torr 
&c. pl. 21. cites 16 E. 4. 4. | "Fe 
5. In Treſpaſs in D. the Defendant juſtified as Parſon of D. for Tithes, g. -T,,,..c 
the Plaintiff ſaid that they grew in another Place, and no in the Place in yer &c. pl. 
the Bar, and no Replication unleſs they had ſaid that the Place is ont of 267. cites 
the Pariſh of the Defendant ; For he may take his Tithes in any Place in à E. 4 65. 
this Pariſh, by which he ſaid that it was in another Pariſh, and not in 3 2 0 
the Pariſh ot the Plaintiff, Br. Replication, pl. 54. cites 21 E. 4. od the” -. 
not the Place; For prima facie if they grow in the Pariſh the Parſon Mall * - $94 5 


6. Treſpaſs for breaking his Cloſe and treading his Graſs &c. and 2 Lutw. 

taking and carrying away five Loads of his Hay; The Defendant as 1313, and. 
to all except breaking the Cloſe and ſpoiling the Graſs pleads Not 4 63 SD 
Guilty, and as to the Reſt he juſtified, for that he is ſeiſed of the Tithe- are vult. 

Hay ariſing in the ſaid Cloſe ; and for that the Hay, (viz. ) five Cart-Loads 
Were cocked ſeparately for Tithes of the ſaid Hay, he entered the Cloſe 
and carried away the Hay, doing as little Damage as he could, He ſunt 
eadem &c. the Plaintiff replied, That the Defendant took the Graſs which 
the Plaintiff had cut and made it into Hay upon the Land, and carried it 
away, and ſo five Cart-Loads of his Hay mentioned in the Declaration, he 
took and carried away, and traverſed that there were five Cart-Loads of 
Hay in the ſaid Cliſe feperated for Tithes ; the Defendant demurred ſpe- 
clally, for that the Plaintiff traverſed the Quantity of Hay ſeperated 
for Tithes which is not traverſable; and of that Opinion was all the 
Court, tor the Detendant having pleaded Not Guilty as to all except 
the ſpoiling the Graſs, and juſtified this by entring and taking Tithes 
of Hay, it is good whether they were loaded in one or two or five 
Carts; and it was lawtul for the Defendant to make the Hay on the 
Land after it was ſeparated, and Judgment was given for the Deten- 
dant by the whole Court. 3 Lev. 228, Trin. 1 = „ . Poe 


v. Brigham. 
7, In 
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Br. Aſhſe, 
I. 19. cites 
b. C. 


J. In Treſpaſs Defendants as Servants of the Parſon, juſtified their 
Entry into the Land with their Horſes and Molliter chaſed the Cattle i, 
the ſaid Cloſe to ſee what Tithes were due for the Cattle. It was objected 
that this was not juſtifiable, becauſe there were other Means to n 
to the Knowledge thereof. But the Court delivered no Opinion as 10 
that, Judgment being given on another Matter. Cro. J. 360. pl. 21 
Mich. 12 Jad. B. R. Rolls v. Boulting and Roberts. . 


* * * * 


_ 


1 


(F. b) Remedy for Recovery of Tithes. And in 
what Court. 


1. FA F Tithes there ig not any Form to demand at the Common Lame. 
But you will find in the Regiſter tol. 165. a Form of Wit 

of Covenant De decimis Garbarum ad Eccleliam iplius Prioris de N. 

qualitercunque ſpectant'. Thel. Dig. 68. Lib. 8. cap. 9. S. 1. 

2. In Aſſiſe a Plaint is made of the tenth Part of all manner of Ciry 
growing in 100 Acres of Land, and of the temh Part of all Manner g 
Hay in 10 Acres of Meadow cut after the Tithes of the Parſon aſſigned &c. 
Thel. Dig. 68. Lib. 8. cap. 9 S. 2. cites Hill. 44 E. 3. 5. But ſays, 
that now by the Statute of 32 H 8. cap. J. a Man fhall have Præcipe 
quod redat, and all Manner of Writs real of all Profits called Etclefiaftical 
or Spiritual, as Parſonages, V icarages, Portions, Penſions, Diſmes &c. 
After the making of which Statute Theloall ſays, he has ſeen Writ of 
Covenant of ſuch Form to levy a Fine, Quod reneat Covent? &c, de 
Rectotia Eccleliz Parochialis de M. ac de omnibus decimis granorum, 

arbarum, & fceni eidem Rectoriæ ſpectant' &c. ſive cum omnibus 
— granotum garbat & toni eidem ReQor* ſpetan* &c. 
3. And in Præcipe quod reddat omnes & omnimodas decimas majores 


mixtas et minutas infra Villam five Hamlet de B. in Parochia de A, qui- 


uomodo creſcen contingen” ac annuatim renovan” &c. Quzre of theſe 
Forms and of others now uſed. See Præcipe quod reddat quartam par- 
tem e S 8 Eccleſiæ 2 * Thel. Dig. 68. Lib. 8. 
cap. 9. S. 3. cites 16 E. 3. Quare Impedit 147. and ſays, See Fine 
levied of a Parſonage 2 Hl. 3 — wy FY 
. Aſfize was maintain'd of Zithes by Name of Profit Apprender, not- 
withſtanding the Detendant demurr'd to the Juriſdiction. Br. Juriſ- 
diction, pl. 7. cites 44 E. 3. 5. 

5. It che King grants Tithes which grow in great Foreſts, as Engle- 
wood by Letters Patents, and another takes them he ſhall have Scire Facias 
againſt them in Chancery, and ſhall! be at Iſſue there, and then it ſhall be 
ſent into, B. R. 10 try as in other Caſes. But it the Suit be againſt them 
who ought to render the Tithes and ſet them out and ſever the nine Parts, 
then lies the Suit in the Spiritual Court; note the Difference, Br. Diſmes, 
pl. 10. cites 22 Aft. 5. 

6. 32 H. 8. cap. J. S. 2. All Perſons of this Realm and other his Ma- 
jeſties Dominions ſhall truly 45 out and pay all Tithes and Offerings, ac- 
cording to the Cuſtoms and Uſages of the Places where ſuch Tithes or Duties 
ſhall grow; and in Caſe any Perſons, of their ungodly and perverſe Will, 
dit h- hold any Tithes or Ofterings, the Parſon, or Party Erele/raſticat or 
Lay, having Cage to demand the ſaid Tithes or Offerings, may convent 
the Perſons offending before the Ordinary, his Commiſſary or other competent 
Judge, according to the Ecclefgaſtical Laws. And the Ordinary c. hav 
ing the Parties, or their lawful Procurators before him, {ball proceed to the 
Examination, Hearing and Determination, of ſuch Matter, ordinarily or 
ſummarily, according to the Courſe of the Eccle/taftica! Laws, 


1. 32. H 
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5. 32 H. 8. cap. n.S.3. In Caſe any of the Parties appeal from the 
Sentence of the Ordinary &c. the Fudge ſhall adjuage to the other Par- 
| xy reaſonable Cofts, and ſhall compel the Party appellant to pay the ſame by 
compulſory Proceſs and Cenſures of the Laws Hccleſiaſtical, taking Surety 
of the other Parties to reſtore the Coſts, if the principal Cauſe be adjudged 
againſt him ; and ſo every Ordinary, or other fudge Eccleſiaſtical, ſhall 
adjudge Cofts to the other Party upon every Appeal in every Suit of Sub 
traction or detention of Tithes, or in any other Suit concerning the Duty of 


ſuch Tithes or Offerings. C 
8. F. 4. If any Perſons, after Sentence definitive given againſt them, 06- 
ftinately and wilfully refuſe to pay their Tithes or Duties, or ſuch Sums of 
Money wherein they be condemned for the ſame, two Fuſtices of Peace of the 
Shire, whereof one of the. Quorum, ſcall have Authority, upon Information, 
Certificate or Complaint, made in Writing by the Ecclefraſtical Fudge that 
ave the Sentence, to cauſe the Party refuſing to be attached and committed 
to the next Gaol, till he ſhall have found Surety to the Uſe of the King to per- 
form the Sentence. | 5 
F. . Where any Perſons which ſhall have any Eſtate of Inheritance, 
Freehold, Term, Right or Intereſt, in any Parſonage, Vicarage, Portion, 
Penſion, Tithes, Oblations, or other Eccleſiaſtical or Spiritual Profit, made 
Temporal, or admitted to be in 7. emporal Hands by the Laws of this Realm 
ſhall be diſſeiſed, or otherwiſe put from their lawful Inheritance or Intereſt 
by any Perſon claiming Title to the ſame, the Perſons ſv diſſeiſed or put from 
their Right, their Heirs, Wives, and ſuch other to whom ſuch Injury ſhall 
be done, ſhall have their Remedy in the King's Temporal Courts, or other 
Temporal Court, as the Caſe ſhall require, for the Recovery of ſuch Inheri- 


tance or Intereſt, by Writs of Præcipe quod reddat, Aſſiſe of Novel Diſſeiſin, By this Act 
Mortadanceſtor, Duod ei deforceat, Writs of Dower, or other Writs original, à Layman 


as the Caſe ſhall require ; and Writs of Covenant, and other Writs for Fines, Tithe * 


and other Aſſurances of any ſuch Parſonage, Vicarage, Portion, Penſion, or Ofterings 
other Profit called Eccleraſtical or Spiritual, ſhall be granted in the Chance. may either 


| ; ſue for the 
ry, as hath been uſed for Lands. Fubſtraction, 


or with- holding of the ſame in the Eccleſiaſtical Court, or at the Common Law, at his Election; 
and ſee ing that no ſpecial Writ is given by the Statute, the Party muſt have a general Wrir of Aſſiſe 
de libero 'Tenemento, and make a ſpecial Plaint ; But his Præcipe muſt be Quoc reddat omnes & Om- 
nimodas Decimas majores, minimas & minutas infra Dale quoquo modo creſcent' contingent” ac annua- 
tim renovant* &c. according to his Cafe. But neirher Aſſiſe nor any Præcipe did lie of them, as of 
Tithes or any other Eccleſiaſtical Duty at the Common Law; for the Aſſiſe brought of any manner 
of Corn growing in an hundred Acres of Land after the Tithes of the Parſon taken was a Lay Profit 
Apprender, and no Eccleſiaſtical Duty. But Tithes, or other Eccleſiaſtical Duties that came to the 
Croun by the Statutes of 27 H. 8. 31 H. 8. 37 H. 8. and 1 E. 6. are by thoſe Statutes, and this of 
32 H. S. and ot 1 & 2 P. & M. in the Hands of Laymen Temporal Inheritances, and ſhall be ac- 
counted Aſſets, and Husbanes ſhall be Tenants by the Curteſy, and Wives endowed of them, and 
ſhall have other Incidents belonging to Temporal Inherirances, only that they have this Eccleſiaſti- 
cal Quality, that the Owner or Poſſeſſor thereof may ſue for the Subſtraction of the ſame in the Ec- 
cleſiaſtical Court. Co. Litr. 159. a. 2; 

No 1 5 lies for ſetting out Tithes at Common Law; and I doubt nor, by the Statute 32 H. 8 cap. 
7. tho' Sir Edw. Coke in his Litr. fol. 159, a ſeems to be of Opinion, that a Man may at his Ele&tion 
bate Remedy tor with-holding Tithe after that Statute by 4&ion or in the E. cleſiaſtical Court, by that 
Statute doubtleſs he has for the Title of Tithe, as for Tithe of Land, or for the taking them away, biir 
not, perhaps, for not ſetting them out; Per Vaughan Ch, J. Vaugh. 195. Hill. 18 & 19 Car, 1 C 
B. in Caſe of Holden v. Smallbrooke. 
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10. S. 8. Provided that this Af fhall not give Remedy or Suit in the 
Courts Temporal, againſt any Perſon which ſhall refuſe to ſer ont his Tithes, 
or detain his Tithes or Offerings. 

11. The compelling the Appellant to pay Cots, is to be nnderſtood when 
the Caſe appertains properly to the Spiritual Court; but if the Suit did 
not originally or properly appertain to them, as in Caſe for 7ithes cf 
Trees ſpent in Fuel, a Prohibition ſhall be awarded, as well to the 
Ceſts as the original Suit, notwithſtanding this Statute, Noy 137. 


Anon, 
> 12, When 


: 
| 
' 
' 
: 
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D iſmes, [or Tithes] g 


12. When Tit hes were ſect out, they are Lay-Chattles ; and if a Stray. 
ger carries them away, Action lies not in the Spiritual Court but here; 
otherwiſe where they are not ſevered from the gth Part; Per Dode? 
ridge J. and Ley Ch. J. 2 Roll Rep. 440. Trin. 21 Jac. B. R. Ges 
v. Merry weather. 

13. The Parfon exhibited his Bi/l in the Exchequer for predia] au 
other Tithes, and pon Proof of the Quantity and Value, had a Decre; for 
the whole ; and the Clerks ſaid that this was the conſtant Pract i 


. 8 7 h 
a Bill is exhibited for predial Tithes, and the jingle Value * yi 
manded. Hardr. 4. pl. 4. Trin. 1655. in the Exchequer, Hardwick . 


Newte. 


»Inthe Con- 14. 798 N. 3. cap. 6, TImpowers two Juſtices of Peace 79 de. 
3 ba termine Complaints for Nonpayment Hl ſmall Tithes. And the Money ad. 
pere®'s bes judged due ſhall be levied by Diſtreſs and Sale. But the Complaint muſt be 
judged, that made within two Nears. A peal may be to the Seſſions, and no * Cexrtiorari 


it the Party {ball be allowed unleſs the Title be it Oneſtion. 
ene de InCaſedf Modus the Fuſtices | i uot to intermeddle. 
utter 


law before The Judgment ſball be inrolled, and be a Bar to any other Pro- 
the Juſtice ceſs. Party removing into a foreign County may be followed if adjudz. 
of Peace, d againſt him. If the Complaint be vexatious, Defendant ſhall hae 


which is any (7, 7 ; We # | p 
bang rig Coſts not exceeding 10 5. and any Perſon ſued for any thing done in pur u- 


tal. As on a Auge of this Act, and the Plaimiff be nonſuit Sc. ſhall have double Colts, 
Cuſtom in a #f ub Suit be begun in the Exchequer or Hecleſiaſtical Court. 

Pariſh to be | 

diſcharged of a certain kind of [Tithe &c. the Order may be removed within the Intent of the Starure 
2 Hay k. Pl. C. 289. cap. 27. 8. 38. cites Hill. 6 Geo, The King v. Furnace. | 


60 


(G. b) Remedy for Recovery of Tithes. How; And in 
what Caſes. And Pleadings. 


By * 33 Parſon ſues in the Spiritual Court for Tithes of Wheat and Rye 
2 f l growing on 60 Acres of Land. The Defendant ſuggeſted for a 


6 beck Prohibition that the ſaid 60 Acres were barren, and that by his Induſtry 
Benches, they became fruitful, and that ) Years are not expired according to the 
(except Statute 2 E. 6. for Tithes of barren Lands. The Jury found, that zo 


1 Acres of the ſaid Lands were barren, but that 30 Acres of the ſaid Lands 


who thed by had yielded Tithes of Wool and Lambs to the Parſon. The Parſon ſhall 
the Spiritual not have a Conſultation for them 3 for he has nor ſued tor them in the 


Court ſhall Spiritual Court; By the Judges of both Benches. Jenk. 218. pl. 65. 


have Con- k a 
ſultation for cites D. 171. 2 Eliz. 


the ſaid Reſidue, ad quod Saunders Ch. B. conceſſit D. 171. a. pl. 6. Pells v. Saunderſon. en 
cited Hob. 192. in pl. 242. that a Conſultation was denied, becauſe he ſhould not have ſued for Tithes 


in Kind, which it they ſhould grant, a Conſultation ſhould be allowed but for the ſmall Tithe 
only. 


4 Le. i pl. 2. An Action of Debt was brought upon this Statute by G. again 
2 Ag owing 70 Tenants in Common, and it appeared t at one of then ſet out his Zit he, 
3 Cafes, and that the other afterwards took it and carried it away and adjudged 
, of Tikes that the Action lies only againſt him which carried it away. Hutt. 


ſevered and 122. Cites it as a Caſe thewn Mich. 8 Jac. Sir John Gerrard's Caſe. 


carried away 1 [ | | 
by 4 Stranger, and that the Pariſhioner may plead the ſame Matter in Bar in the Spiritual Court. 


3. In 
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Diſmes, [or Tithes]. „ 


1 In Debt on the Statute 2 E. 6. for not ſetting out Tithes, the De- 
claration recited the Statute as made Nov. 2. Anno 2 & 3 E. 6. whereas 
ir could not be in two Years of the ſaid King, and therefore aſter Ver- 


dict Judgment was arreſted. Mo. 302. pl. 452. Mich. 33 & 34 Eliz. 
in Scacc. Langley v. Haynes. 1 
4. Adtion on this Statute may be brought in any of the King's Courts ; 
Reſolved by all the Barons. Sav. 131. pl. 206. Paſch. 36 Eliz. in Scacc. 
on. 
ET Defendant pleaded Net Guilty, and held well enough, the Action Cro. E. +156. 
of Debt being founded on the Statute tor a Wrong done, and Debt lies pl. 4: Prin. 


on it tho” a certain Penalty is not given thereby, bur the treble Value, 2 Fl, 


which is uncertain. Cro. E. 62 l. pl. 11. Mich. 4o & 41 Eliz. B. R . 1 
Johns v. Carne. pingham, 


| | | S. Pre- 
ſolved accordingly ; for it is not for 2 Non- feaſance, but for a Male-feaſance wherein the Tort is 


ſuppoſed. ———- Mo. 302, pl. 452. Mich. 33 & 34 Eliz. in Scacc. Langley v. Haine, S. P. adjudged. 
— ——- Bron! 31. Paſch. 10 Jac. Anon S. P. Ibid. 65. Trin. 8 Jac. Pain v. Nichols, 8. P. 
—— For Wool or Lambs no Action lies upon the Statute; for they are not predial Tithes, nor 
{mall Tithes by the Statute of E. 6. Brownl. Jo. Hill. 9 Jac, Mortimer v. Freeman, Palm 
222, Arg. cites it as reſolved 40 & 41 Eliz. Sharman v. Beadle, that Action of Debt lies upon this 
Statute tor Tithe of Lambs; and thence infers that Lambs is not ſmall Tirhe. 


6. Baron potleſs'd of a Leaſe for Tears in ure Us? may ſue alone and Cro. E. 608. 
recover the treble Value, and need not mention the Quality of the * 1 
Grain. Jenk. 279. pl. 2. cites the Caſe ot Bedel v. Smith. e 

| - Sharman. 


8. C held accordingly. 2 Inſt, 650. citcs S. C. & S. P. reſolv'd accordingly. Hu band 
and Wife join d and held good. 13 Rep. 48. Bedel v. Sherman. But where the Action is tor 
Tithes ſet cut they cannot join, though for Tithes not ſer out they may. Jo. 325. pl. 5. Mich. 9 Car. 
B. R. Anon. | "XS... 3 

Baron and Feme were Leſſees of a Parſonage &c, A Pariſhioner ſets forth the Tithes and preſently 
rakes them away again. Reſolv d that the Husband and Wife ought to have join'd in the Action; 
becauſe it is not for a Thing in Poſſeſſion; and if the Husband dies the Wite ſhall have the Da- 
mages, and not the Execu'or of the Husband. Noy 136 Hill. 7 ſac. B. R. Ford v. Pomeroy, 
-— 2 Brownl. 9 S. C. Curia adviſare Vult ; but ſeem'd of Opinion that the Wife ought to join; 
Vor the Statute ſays that the Proprietor ſhall have the Suit for the not ſetting forth &c. and the H- 
land in this Caſe is not intended Proprietor as the Statute intends, but the Mie. 


7. Aſter Verdict on this Statute for the. Plaintiff it was moved in Mo. 912. 
arreſt of judgment that the Suit for the treble Value ought not to be brought pl. 1288. 

he Common Law, but in the Spiritual G it ought to be f. e 
at the Common Law, but in the opiritual Court as it ought to be for the din ly 
Tithes before they are ſet out; but reſolv'd that the Action was well wo 


Jum . 1 — Jenk. 279. 
brought, and Tanfield ſaid it was ruled in the Exchequer in Man- pl. 2. S. C. 


wood's Time, that it lay well at the Common Law. Cro. E. 608. & > —— 
pl. 9. and 63. pl. 1. Trin. 40 Elis. B. R. Beadle v. Sherman. yr . 
I Hill. 3 
Eliz. B. R. Wentworth v. Criſpe. S. P. Rn Tag 


8. Reſoly'd, that the Statute which gives treble Damages does not Cro. J. 72. 


allow the Jury to give other Damages. No Coſts being given by the FI 2. Dagg 
Statute, the Jury can aſſeſs no Coſts. Mo. 915. pl. 1294. n 
44 Eliz. B. R. Day v. Peckvell. Paſch. 3 


Jac. in Cam. 
SCACC, adjudg'd. 


9. Debt upon the Statute of 2 E. 6. by the Plaintiff (a Farmer for Ma. 91%. 
not ſetting torth of Tithes, and 3 the treble N The | rw preg 14 
pon Non-debet pleaded, find for the Plaintiff. It was affien'd for Error v. Peckvell. 
that the Statute does not give the treble Value to the Farmers of the Par- 8 
lonage, ſed non allocatur. Cro. LS 00 


s . fo. pl. 12. Paſch. ac. in Cam. 
OCACC, Dagge and Kent v. Pen Þ 3 [| cordingly 


evon. that he ſhall 
| by the Eq 


Rr | g have Action 
Equity of the Statute, becauſe he has Ri i ids od 
Aion to the Fame. ) e has Right to the Tithes though the Statute does nor give 


10. Action 


* 


— — - — — 
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Jenk. 316. 10. Action was brought by two | joint ] Farmers who demanded tj, 


11. f C Forfeiture for carrying away the Corn without ſetting forth of the Tithe, ,, 


pl. „ of then, yet held good and Judgment fo 


Peckvell Plaintiff, and affirm'd in the Exchequer Chamber; For if he agreed 


S. C. reſolv'd ; ; ; = 5 
baby with one of them, he ought to ſhew it. Cro. J. 70. pl. 12. Paſch.; 
— Agree- 
ment with ü 


one Farmer ſhall bind his Companion; Reſolv'd. Mo. 915. pl. 1294. S. C. 


11. If a Pariſbioner ſits forth his Tithes and preſently takes them aue 
again; Debt lies tor treble Damages upon fuch a fraudulent ſetting tort, 
though the Statute ſpeaks nothing of the Fraud. Noy. 136. Hil! 
"Jac. . &: K. Ford y, Fomeroy,. 

12. An Action of Debt brought upon the Statute of E. 6. for gat 

ſerting torch ot Tithes, and the Plaintiff declared as well for the praii 
Tithes, for which he might well bring his Action, and for other Tithe,, a 
of Lamb and Wool for which no Attion would lie, and upon Trial th; 
Jury found for all as well tor thoſe that would, as would not bear 4 
Action; and after a Verdict this Exception was taken, and Juden 
arr:;/ted. Brownl. 65. 'Frin. 8 Jac. . Pain v. Nichols. 
13. Upon the Statute of 2 E. 6. " 13. In a Prohibition to ty 
Proceedings by a Parſon in a Suit in the Spiritual Court againſt one dd 
his Pariſh, for hindring him in his Way in the Carriage of his Tirhes, 
the Court all agreed that if a Parſon. has his uſual Way flopt ſo that |, 
cannot come to tate away his Tithes being ſet out fo? him, he may have his Re. 
medy by Suit in the Spiritual Court ; But if the Dneſtion be whether thy 
Parſon be of Right to have a Way one Way or another, this is triable by the 
Common Law, and not in the Spiritual Court; but if he has a certain 
Way granted to him and fer out by the Common Law, it he is at any 
Time diſtutb'd and hinder'd by any of his Pariſhioners or by any other 
in the Uſe of this his Way, he may ſue in the Spiritual Court. Bult. 
67. Mich. 8 Jac. Anon, | 

14. Debt on the Statute &c. after a Verdict for the Plaintiff, it wa 
moved in arreſt of Judgment that the Declaration was ill, becauſe the 
Plaintiff did nt allege that he was Parſon, for he ought to bring the 
Action according to the Name by which he claims the Tithes; tor il 
a Man will bring an Action as Heir, Executor, or Sheriff, he mult 
name himſelf ſo; but upon producing two Precedents to che contrary, 
it was adjudged per tor. Cur. for the Plaintiff Brownl. 98. Mich, 
9 Jac. Willot v. Spencer, 

A Pariſh- 15. A Man poſſeſſed of Corn ſells it, and before two Witneſſes ſets ot 
loner pri- his Tithes and afterwards privately takes away his Tithes; and the Parſon 
vately ſet. ſues him upon the Statute of Treble Damages, for nor ſetting forth ol 
8 Tithes ; and rhe Defendant proves by Witneſſes, that he ſer forth his 
takes Wit- Tithes; yet the Fraud is helped; for the Words are without Fraud « 
neſs of it, Deceit. Brownl. 34. Hele v. Frettenden. 
and immedi- go ; 
ately after he carries them 1 this is not a ſetting forth within the Statute. For the M ords 
257 Ty: Juſtly and without Fraud or Covin. Noy. 152. in Caſe of Rocheſter v. Porter cle 
43 Eliz. B. R. 
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S. C. cited 16. So One ſecretly ſells his Corn to one who was not known, and after: 
by Coke Ch. wards the Vendee commands the Vendor to cut the Corn, which he does, ans 
73 2 _ | takes away the whole Corn without ſetting forth his Tithes 3 and the Que 
1 Eo _ tion was, Who ſhould be ſued tor the Tithes? And the Court held , 


2 Inſt. 649. firſt Vendor ſhould be ſued, tor it was fraudulent, Brownl. 34. Hele '. 


Cites S. Frettenden. . 
reſolv'd. 


Trin. 44 Eliz. B. R. in Caſe of Sprat v. Heale. —— Noy. 152. in Ciſe ot Rocheſter v. Pore 
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— — „ 


; led to ſue the Vendee, who it may be was not known to 
f. and that the Re EO et And it is not traverſable, if the Tithes were ſet forth 


I ay Elis reſolved in Trin. ; Jac. B. R. Brickendine v. Denwood. Ibid. 


1. In Debt upon the Statute of 2 E. 6. the Caſe was, A. was poſſeſs'd 

 7ithes in Fure Uxoris as Extcutor of her former Husband, and granted 

un Jus, Titulum & Intereſſe ſuum de et in Decimis prædictis; Re- 

1 ply'd unanimouſly that the Grant was good, and the Leaſe he had in 

WE: . Tiches in Right of his Feme did thereby paſs; And judgment tor 

oe Plaintiff. Cro. J. 318. pl. 1. Hill. 10 Jac. B. R. Arnold v. 

1 i P. upon the Statute 2 E. 6. cap. 13. for not ſetting out Tithes; nw. 123. 
he Words of the Statute are, Every of the King's Subjects; and the Plain- nes 
iff in reciting it, declared that Onilibet Subjetius Ditti Domini Regis; C. &S b. 
zdjudged this was a Miſrecical. 2 Bulſt. 119. Trin. 11 Jac. Tipping held accord- 
Swan. ingly, and 
85 i refers Subditus to his politick Capacity, but (dicti) goes 333 
22 3 2 dun by inch Contiruttion the A the — ſhall be determined by the 
r ing's Death; By three Juſtices but Houghton doubted and ſo it was adjourn'd. Cro. J. 324 


WE! 5. 5. C. held accordingly & adjornatur. 


at „ „ v5 Nos» 


19. If the Plaintiff declares in Debt for not ſetting forth Tithes, as of 

ht Lac made to him for 20 Tears where it was but for 10 Years. This is 

good, for it is not material in this Caſe how he doth declare, fo as 

Tithe is to be paid to him out of the Land. Per Coke Ch. J. 2 Bulſt. 

86. Tin. 11 Jac. | 
20. As to the Word Proprietor in the Statute, if a Rectory be leaſed It was mov'd 
for Years the Leſſee may well ſay Paſſeſſionatus fuit, though he can take no in arreſt of 
Profits before Harveft, and the ſhewing the Leaſe, and pleading that by gudgmend 


Force thereot he was poſſeſs'd and fo continued, is clearly good; Per _— 
Doderidge, quod tota Curia conceſſit. 2 Bulſt. 67. Mich. 11 Jac. that the 

N ; Plaintiff was 
Primo Die occupator ac poſtea eodem Die &c. ſo that it appears not that he was Proprietor, and there- 
fore the Action does not lie; For he may be Occupator wrongfully and ſo not Proprietor ; But it was 
anſwer'd that the Declaration is that tali Die Poſſeſſionatus fuir & ab eodem Die occupavit, and this 
ſhall be padged of a rightfull Eſtate, and it is ſaid that he is Rector Eccleſiz and ſo ſhall be intended 
that he is Proprietor of the Tithes it the contrary be not ſhewn ; and Judgment Niſi. Sty, 107. Trin. 
24 Car. [Hobart v. Boraſton] 


he 

1 21. A Parſon may ſue for the double Value in the Spiritual Court and no 
ut Prohibition will lie; For that is given by the expreſs Words of the 
'f, Statute of 2 E. 6. and fo it was adjudged in Manwood's Tale in che 


Exchequer ; Per Coke. Godb. 211. pl. 301. Mich. 11 Jac. C. B. 

22. Plaintiff declared in Debt on the Statute that he was Proprietor 1 
for ſeven Years of the Rectory out of which the Tithes were iſſuing, 8 C. K SP 
and that Defendant was Occupier of Lands there for fix Months from held accord- 
= arch 10, and cut his Corn in Avgnf following, and carried it away "gy. — 

10th of September after; Though by Plaintiff's own ſhewing Defendant's 40 Ag 
Intereſt in the Land was determined before he carried away the Tithes, Sn, K C 
yet he ſtill continuing Owner of the Corn the Action lies. Cro. J. 324. adjudged. 
pl. 5. Mich. 12 Jac. B. R. Kipping v. Swain, als', Stone. 

23. In Debt upon the Statute of E. 6. of Tithes Plaintiff declares, 

That be was ſeiſed in Fee of a Portion of Tithes of Corn aid Hay growing 
wpen ſuch a Grange, whereof Defendant was Occupier, and alſo of 40 Acres 
ſown with Wheat, Rie and Barley, and reaped the Corn and carried it 
away uu, ſetting forth the Tithes, which were worth 408. and the 
treble Damages 61. atter Verdict it was moved that the Declaration was 
not good, becauſe he intitles himſelf being a Lay Perſon to a Portion of 
7ithes, and does not ſhew how ; and it being a Profit in another's Soil he 
vught to make a good Title to himſelt ; Sed non allocatur; For this 
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70 Diſmes, [or Tithes!. 


he demands the Penalty of the Statute, and the Seiſin in Fee is only , 


Conveyance, and for this Action he needs not make a Title, an; 2 
Prietariy, 


therefore it is uſual to bring the Action as Firmarius or Pro 
without ſhewing any particular Title and Judgment tor the Pla, 


ford. 


24. And it was alſo objected not to be 800d, becauſe he did „ | 


ſpew the I of every Crain in Specie, and ſo it is uncertain, a 


the Court knows not how to judge of it; Sed non allocatur; For he 
ſhews the Value of the Tithes which is the Wrong ſuppoſed for g 


carrying them away, which is ſufficient. Ibid. 438. 
25. The Abbot of Eviſham ſeiſed both of Retfory and Land time on; 
Mind 26 H. 8. demiſed the Land for /ix Tears, and by the ſam La 


demiſed all Tithes with a Covenant that the Leſſee ſpould not 5 forth 1; E 2 


Tithes [o/] Corn and Hay to the Leſſor [and his Succeſſors 


car. It was adjudged that the Lands ſhall pay Tithes, 1ſt, Beca ho 


the Tithes were demiſed, and therefore the Lands were not diſchary, 


ed, but the Tithes were payable, 2dly, Becauſe there was a Coven FE. 


that the Leſſee ſhall not ſer forth his Tithes to the Leſſor which ſhew 
that they ſhould otherwiſe have been ſet forth. 3dly, Becauſe ther 
is a Proviſion for Payment of Tithe Lamb, Wool &c. all which x: 
ſtrong Evidences that the Lands were not diſcharged, as ſtrong us i 
there had been actual Payment, and the finding of all theſe do itrong 


ly imply that it there had been nothing elſe but a Leaſing that thu 8 
had not been ſufficient, but that it was neceſſary to find Payment, « Wl 
that which amounted to Payment, diſcharges by Grants and Covena; i 


expreſs. Pollext. 8. cites Car. 2. [Cro. J.] 453. [Mich, 15 Jac. B. R. 
Dobitoft v. Courteen. 
Brownl. 52. 26. Debt upon the Statute 2 E. 6. for not ſetting out Tithes, the 
Bau ke; v Defendant pleaded nil debet; and this was adjudged a good Iſſue, Hb 
1 e 18 pl. 285. Mich. 15 Jac. Bawtry v. Iſted. 


and tho! Ex- 


ception was | ; : 
aken to the /enire facias, becauſe ie was of Horſted-Parva, and not of the Pariſh, of Horſted Parn, 


t Judgment was given for the Plaintiff, becauſe both the Town and Pariſh were named in the 


e 
— and the Venire facias may be either of the Town or Pariſh. 


2 Roll Rep. 27). In Debt upon Statute 2 E. 6. of Tithes, the Plaintiff in hs 


54. S. C. ad- Declaration demanded more than the treble Value did amount auto, and di 9 


— not ſhew Satisfaction for the reſt; But all the Court held it go 
S. P. held enough, for there is a Difference when an Action is grounded unn 
accordingly, a Specialty or a Contract which is a ceatain Sum, or upon a Statute which 
Comb, 283. gives a certain Sum for the Penalty, for there he may not vary from it 
Trin. 6 W. 8 . # . / 

& M. in Specialty. Bat when the Demand is of no Sum certain, but only j 
B. R. Auſtin much as ſhall be given by a Fury, although he varies from the firſt V+ 


v. Burſcoe. Iuation it is not material, for he ſhall not recover according to his Dt 


mand in his Declaration, but according to the Verdiſt; Judgment to Wi 
the Plainritt, Cro. J. 498. pl. 6. Trin. 16 Jac. B. R. Pemberton". Bl 


Shelton. 


An Informa- 28. In an Action brought upon this Statute of 2 E. 6. it was laid t 5 
tion was be Tam pro Domino Rege quam pro Seipſo, and upon Exception taken 


22 thereto it was reſolved to be good; becauſe the King 1s to haves 


enly apon Fine. Hetl. 121. Mich. 4 Car. C. B. Luvered v. Owen. 


this Starute, 

and the treble Value was demanded, and adjudged that it lay not; for the Statute gives it to tht 
Party grieved and not to the Queen; and afterwards it was brought by the Party grieved, and h. 
had Judgment to recover. Cro. E. 608. in pl. 9. cites It as ruled in the Exchequer in the Time* 


Manwood, in the Caſe of Wood v. Halton, Debt tam quam lies not on this Statute * 1 


* by 

* . 

0 X 
. 1 j 
7 - 9 
0 « C 

. 

* 4 


Action is grounded on a Tort for not ſetting out the Tirhes, for wh , | 


tiff, Cro. J. 437. pl. 9. Mich. 15 Jac. B. R. Sanders v. S FA 


es - Red Fad Lea, BEE 8 REY + — N o . 8 af 
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Queen cannot have * Benefit thereof, nor is it given to her by the Statute but to the Party grieved 


Court commanded Judgment to be ſtayed. Cro. E 621. pl. 11. Mich. 40 
22 — 2 588 — n pl. 1285 Anon but ſeems to be 5. C. held ac- 
— Jin ly and that Action of Debt non competit Reginæ but rather a Fine for the Contempt upon 
an Information or Indictment, the Statute being a Prohibition not to carry away the Tithes till the 


nine Parts are ſevered. 


29. A Leaſe was made to two, they enter and occupy aud ſet nat ont their 
Tithes, Debt was brought againſt one ot them, it hes not; But here 77 
was found that one wo occupied the Land, and therefore the tion 
well lies. Hutt. 121, Mich. 8 Car. Cole v. Wilkes. . f 5 
zo. Debt upon the Statute for not ſetting forth Tithes; After Verdict to, S.C 
it was moved that the Declaration was too general and uncertain, it wh 1 
being for ſuch a Quantity of Grain, but did ſbeu what Sort ol Grain; And it being 
and ſo it may be for Grain not tit heable, tor the Word Grain comprebent's turther ob- 
Rape-Seed, Cole-Seed &. there is a very good Authority that it com- . Oo, 
prehends Muftard-Sced ; but adjudged, That the Declaration was good, eee 
for tt was for Grain grixwing in ſuch a Field; and the Woid Grain 2# himſelt a; 
commen Cnderflanding is taken for Corn. Styles 103, 108. Trin. 24 Car. Proprierari- 


B. R. Southcotr v. Southcotr, us Decima- 
rum Garba- 

rum, and demands for Tithe of Grain in geueral, whereas (Gatbarum) is a Word of uncertain Sig- 
nification, and divers Sorts of Grain are not wont to be bundled up as Rape-Seed, Muſtard Seed, 
and Cummin-Seed, which uſed to be threſhed in the Field; But reſolved that Gerba in its prime 
and proper Signification is intended of Corn; And fo Roll ſaid it was reſolved in Baxter's Caſe upon 
Conſultation with the Civilians, where one upon a Grant of Decimas Garbarum would have had 
Tithe Hay, but they did agree that the Word in its Latitude did comprehend any Thing that uſed 
to be bundled as Wood &c. but the Ambiguity of the Word here 1s taken away by the Verdict, and 
is to be intended of Grain that is Garbab'e. 2dly, The Word Grain is certain enough; for that it 
is expreſs'd to be ſown upon a certain Number of Acres ——Grano ſeminat* was held good without 
mentioning the Quality ot the Grain, 13 Rep. 39 Eliz. Bedel v. Sherman. 


31. In Debt upon the Statute 2 E. 6. for Tithes, rhe Plaintiff de- 
glare, That he uns Rector of M. A. and by Reaſon thereof ought to have 
the Tit hes of 100 Acres of Land in that Pariſh, and of 80 Acres of Land in 
the Pariſh of M. G. without ſhewing how he was entitled to the Tithes of 
the Lands out of his Pariſh ; The Court held this to be well enongh after 
a Verdict; beſides that a general Allegation without ſhewing a Title 7s 
well enough in his Action. Another Exception was, That the Plaintiff 
did nor allege that the Detendant was Subdirus Domini Regis as the 
Statute requires ;z Sed non allocatur, becauſe it is alleged, that he was 
Occupator Terre, which implies that he was Subattus. Hardr. 173. Mich. 
12 Car, 2, in Scacc. Phillips v. Kettle. 

32. A Tenant in Common of Titbes brought Debt and declared for the 
2oth Part of the Tithes. Exception was takeu that the Tithe is but the 
roth Part; But per Windham J. though it be improper to the Signifi- 
cation of the Word, yet one may declare for the 2oth Part ot the 
Tirhes or che 15th Part of them; For the calling them Tithes is only to 
few and deſcribe the Nature of the Thing demanded. Sid. 49. pl. 11. 
Mich, 13 Car. 2. B, R. Cole v. Banbury. 

33, Debt tor nor ſetting out of Tithes lies for Execytor of Parſon, but 
not againit Executor ot the Pariſhioner ; Per Twiſden. Sid. 88. in 
pl. 8 3 14 Car. 2. B. R. ſaid that ſo it was adjudged lately 
mn C. B. 

34. Where a Suit was in the Spiritual Court for double Damages upon 
2 E. 6. for not ſetting out of Tithes, pending which Suit Defendant dies, 
and then they ſue the Executors for double Damages, it was inſiſted 
tor a Prohibition, that this was a perſonal Offence and Tort of the 
Teſtator, tor which by. the common Law the Executors ſhall not an- 
ſwer; And ot this Opinion were Windham and Keeling . Sid. 181. 
pl. 20. Hill, 15 and 16 Car. 2. B. R. Weekes v. Truſſell. 


35. Deſendam 
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Vent. 126, 35. Lebt upon the Statute 2 E. 6. for Tithes, and declared. thy 

7 C. - he bs Rector ot the Churches of Dale and Sale, and the 2 

We „ ant occupied 400 Acres of Land in D. and S. ſowed them, and ty 

Kingsford. away the Corn not tit hei; alter Verdict for the Plaintiff it was moved 
in Arreſt of Judgment, that he ſhould have ſhewn what Part of th 
Lands were in Dake, and what Part in Sale, ſo that the Defendant might 
know how to anſwer particularly to each ſeverally, and perhaps he hu 
good Title ro one Church and not to the other; But per Hale Ch. 
and Cur. it is good, tor the Action is in Nature of Treſpaſs founded dn 
the Torr 3 and the Exception diſallowed, and Judgment given to 
- Plaintiff 2 Lev. 1. Paſch. 23 Car. B. R. Fellows v. Kiog. 

In. 

; N 36. M. brought Debt as Executor upon 2 E. 6. for not ſettine fo 
* 4 or. Tithe due to be Teftator. It was inſiſted that a Action hand fo 
ton v. Hop . a Forfeiture tor a Tort done to the Teſtator was maintainable within 
kins, S. C & the Equity of the Statute 4 E. 3. that gives the Executor Treſpaſs de 
S F. held Fonis aſportatis in Vita 'Teſtatoris ; and the Court were clear et Oyj. 
OY nion tor the Plaintiff, and ſaid that it had been formerly reſolved fo in 
Action lies the Exchequer Chamber. Vent. 3o, 31. Paſch. 21 Car. 2. B. R. Jul. 


for Execu- tice Moreton's Caſe. 
tors bur not 
againft Exccutors. 


35. If the Executor of a Parſon brings a Bill in Chancery for Tithes, 
he, not being entitled to the treble Value by the Statute, need not offer 


to accept the ſingle Value, as the Parſon ſuing there ought to do it his 


Bill be tor carrying away the Corn &c. without ſetting forth the 
Tirhes according to the Stature, Vern. 60. pl. 57. Mich. 1682, 
Anon. i 


_ J: - 36. In Debt upon the Starute 2 E. 6. for not ſetting forth of Tithes; 
Pi. 18. 


adjudged ac- 


and held the Not Guilty, which was found againff him. It was moved in Arreſt of 
Action well Judgment, that Not Guilty was no good Plea, but nil debet; bur adjudged 
r <vel! enolig h. Then it was moved that the Plaintiff ought to have brought ſeve- 
Printiff had ral Actions, his Title being by ſeveral Demiſes ; ſed non ailocatur ; for 
both Titles that the Suit was for the Tort as well as upon the Title; ſo Judgment 
in him, and was for treble Damages. Mo. 914. pl. 1293. Hill. 2 Jac. B. R. Sir 
he is to have Richard Champernoon v. Hill, 


the inttre ; | 
Tithes. — Noy 3. Champion v. Hill, S. C. reſolved accordingly ; for it is Perſonal, and one in- 
tire Debt for one Wrong, —— Yelv. 63. S. C. held accordingly. — Browni. $6. S. C. ſcems on- 


ly a Traaſlation of Yelv. 


Comb 283. 37. In an Action of Debt upon the Statute 2 E. 6, of Tithes, where- 
Auſtin v. in the Plaintiff demanded the treble Value &c. Upon nil debet pleaded the 
1 32 Plaintiff had a Verdict in C. B. and upon a Writ of Error brought in 
judgment B. R. it was very much inſiſted on that the Declaration was ill, be- 
aftrmed niſi. cauſe the Plaintiffs had only alleged that the Defendant had carried away 
the Corn without ſetting out the Tithes, but did not aver that the Defeadant 
had not made any Agreement with them for the Tithes, tor the Statute gives 
the Penalty where the Tithes are carried off without any Agreement made 
for ſo doing; therefore if the Deſendant had agreed with the Plaintiffs 
tor carrying off the Corn without ſetting out the Tithes, (as it does 
not appear but he might) then it had been no Forfeiture ; And the 
Court was of that Opinion, viz. that the Declaration was ill for the 
Reaſon ſupra if ir had been upon a Demurrer; but /i was helped N 
the Verdif# ; for if there had been any Agreement proved at the Trial, the 
Plaintiff could not have obtained a Verdict. Carth. zog. Palch. 6 W. & 
M. in B. R. Alſton & al' v. Buſcuugh, : 
38. Suit 


Plaintiff declared up 1wo Leaſes, one of the Parſon who had two Parts, | 
cordingly, and another of the Vicar who had the third Part. The Defendant pleaded 


— 


as 


Dilmes, [or Tithes]. 7 3 


Ne! N N i u brought 74 
2 8. Suit in the Spiritual Court tor Tithes may be wel g 
F om of the Curate and Sequeftrator. 2 Lutw. 1066. Mich. 13 W. 3. 
W Burton v. Cookerman, 


(H. b) Count and Pleadingy. 


. „ II was awarded, that where a Lay Man brings Treſpaſs, and the 
FX Defendant claims as Lord of the Parſonage for Tithes, the Spiritual 
Court ſhall not have Juriſdiction, but ſhall anſwer in Banco. Br. Ju- 
W ; (diction, pl. 10. cites 47 E. 3. 17. ; 

* 2. The wy of a Pariſh were put in Iſſue in Treſpaſs of Sheaves 


* raten where the Detendant claimed them as his Tithes as Parſon of D. 
hr. Iſiues Joines, pl. 48. cites 50 E. 3. 20. 


| z. It a Man leaſes Tithes for Years, rendring Rent, there in Debt he 

© ought to count that he was Parſon, or otherwiſe convey to himſelf the Tithes. 

Br. Count, pl. 96. cites 10 H. J. 21. 8 
4 In a Suit for Tithes, unleſs the Plaintiff demands the fingle Value 

only, the Defendant ſhall not be compelled to anſwer ſo as to diſcover the 

Onantity and ey wad predial Tithes ; Arg. Hardr. 137. Hill. 1658. 

in Scacc. ſays, that it had been often reſolved in this Court, and that 

ſo it was adjudged here 1 Jac. in Caſe of Fenner v. Robinſon. 3 
5. In Eject ment ot Tithes, he muſt thew that it was by Deed, becauſe But in Debs 

that it cannot paſs Without Deed. Cro. J. 613. pl. 3. Paſch. 19 Jac. * 2 H Ed. 


. Pac 6. cap. 13. 
B, R. Swadling v. Piers, hap 62s. 


| glves the 
Action to the Proprietor, and when he names himſelf N he need not ſhew any other Title. 


Roll Rep. 13. pl. 16. Paſch. 12 Jac B. R. Rabingron v. Mathews. - 2 Bulſt. 228. S. C. adjudged, 
and Man Secondary informed the Court, that to ſay generally Poſſeſſor, Occupator, Firmarius or 
Proprietarius is good and ſufficient Pleading upon this Statute, which gives the Action to the Propri- 
etor, and that ſo it had been ſeveral Times adjudged. 


(Lb) Suits in the Eccleſiaſtical Court allowed or not. 
In what Caſes. 


t. 9 E. 2. cap. 1. TOR Tithes, Oblations, Obventions or Mortuaries, 

when they are propounded under thoſe Names the 
King's Prohibition ſhall not hold Place, albeit for the long with-holding of 
them they come to a pecuniary Hſtimation, but if an Kcclefraſtical Perſon 
ledge his Tithes in his Barn, and then ſell them for Money, if that Money 
be demanded before a Spiritual Fudge, for this a Prohibition lieth; for 
Ly the Sale they are Temporal. 

2. 9 E. 2. cap. 2. If Debate ariſe upon the Right of Tithes, (having his 
Original from the Right of the Patronage) and the Duantity of the ſame 
Tithes do amount to a fourth Part of the Goods of the Church, for this a 
Prohibition lieth; but if a Prelate injoin corporal Penance, and the Party 
afterwards commutes for Money, that Money is recoverable in the Court 
Chriſtian, and in that Caſe a Prohibition lieth not. 


3. 9 Ed. 2. cap. S. No Prohibition ſhall be granted where Tithes are 
emanded of a New Mill. | 
U 


4. Where 
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Le. 128. pl. 
155. 8. C. 
cited ac- 


cordingly. 


fendant ſaid that he is Parſon there, and the Place is within his Pa 


4. Where a Man wwi/l not tithe his Corn, Suit lies in the Spiticusl 
Court; But where he /evers the Tithes from the 9 Parts, and a May car. 
ries it away, Treſpaſs lies at the Common Law. Br. Diſmes, pl, 6 
cites 38 E. 3. 6. ; 

5. Treſpaſs by a Tay Man againſt W. N. Clerk, of Corn taken, the D. 
r 
and the Corn were Tithes ſevered from the 9 Parts ; Judgment if the —— 
will take Conuſance; et non allocatur ; for a Lay Man by Inte; 
cannot have Tit hes; By which he faid, that Debate was in the Spiritual 
Court between him and the Prior of D. who claimed 'Tithes there 
and the ſaid W. N. ſaid, that the Prior himſelf was ſeiſed of the Land 
and infeoffed another, ſo that in his own Land he could not have 
Tithes, by which Judgment was =_ for W. N. and after the Plaintiff 
claiming by the Prior got Poſſeſſion, and the Detendant took them as 
his Tithes ; Judgment if the Court will take Conuſance; and no Plez 
but the Defendant was compelled to anſwer over, becauſe the Plaintitt 
was a Lay Man. Br. Juritdiction, pl. 6. cites 42 E. 3. 12. 

6. Aſſiſe of Novel Diſſeiſin was maintained of Tithes as of Lay Pro- 
fit Apprender, and was brought by a Prior, and therefore the Defen- 
dant demanded Judgment if the Court would take Conuſance, and yet 
the Aſſiſe was awarded to inquire of the Truth; And there Ludlow 
laid, that in ancient Time every Man might grant his Tithes to what 
Church he would quod verum eſt, and of ſuch fuch Tithes the Furiſdic- 
tion belongs 10 the Spiritual Court notwith/tanding the Grant. Br. Dimes, 
pl. 1. cites 44 E. 3. f. 


5. But where. a Man Grants the tenth Part over and above the Tithes 


which he olg ht to pay to the Church, there of this the Lay Court ſhall 
have Juriſdiction, Br. Diſmes, pl. 1. cites 44 E. 3. 5. 

8. 45 K. 3. cap. 3. A Prohibition (and an Attachment thereupon ) ſhall 
be granted, where a Suit is commenced in the Spiritual Court for the Tithes 
of Underwood above twenty Nears Growth in the Name of Silva Cedua. 
9. 21 H. 8. 20. Perſons ſubſtracting Zithes ſhall be convencd before the 
Ordinary, and bound ovar by two Fuſtices to obey the Sentence. 

10. A Man ſhall have Prohibition hn a Surmiſe, and fo it was 
agreed 3t H. 8. that it a Man be ſzed in the Spiritual Court for Zithes 
of ſeaſonable Word, the Party grieved may make Suggeſtion in Chancery 
or in B. R. that he is ſued in the Spiritual Court for Tithes of great Trees 
which is paſt the Age of 20 Tears, by Name of Silva Cædua which is ſea- 
ſonable Wood uſed to be cut where in Fat? it is great Trees, and pray a 
Prohibition, and ſhall have it. Br. Prohibition, pl. 17. cites F. N. B. 
43. and H. 31. H. 8. . 

11. 2 3 E. 6. cap. 13. S 13. Perſon ſned in the Spiritual Court, 
and not oveying the Sentence ſhall be excommunicated and the Writ of 
Excommunicato capiendo ſball iſſue. 

12. Where it appears by Libel that the Eccleſiaſtical Court ought to hold 
Plea; there Prohibition of the King does not lie. Contra where it appears 
that they ought not to hold Plea, Br. Diſmes, pl. 14. cites Dott. & 
Stud. lib. 2. 

13. Where this is no Parſonage Houſe or Barn, and a Diſpnte is about 
a Way by which the Tithes ſhould be carried, the Way to plead is, that J. 8. 
is ſeis'd in Fee of the Rectory of D. and that time out of Mind he and 
thoſe &c. have uſed for them and theirs formerly ro have a Way to 
carry their Tithes from ſuch a Place over the Land where &c. unto 
ſuch a Highway, and name the Way which is the next to the Place 
where the Treſpaſs was done. 2 Le. 10. pl. 13. Mich. 19 & 20 Eliz. 
B. R. Anon, 

14. Spiritual Court cannot try an Agreement between the Parſon and 
Pariſhioners tor Tithes. Arg. Cro. E. 136. Trin. 31 Eliz. in Caſe of 
Gomerſal v. Bithop, ſays it was fo ruled in the Caſe ot Pendleton v. Hunt. 
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N ududi. Per Coke Arg. Cro. E. 511. pl. 35. Mich, 38 & 39 Eliz. 1268. Paſch, 


Cattle. Jo. 254. pl. 5. Hill. 7 Car. B. R. Facy v. Longe. 
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15. The Spritual Court will not allow ol any Plea tor a Han, De- Mo. 90;. pl. 


36 Eliz. 
B. R. Fryer 
v. Beſtney. 
8 P. 

16. It was ſurmiſed for a Prohibition that the Parſon or Proprietor of Mo g11, pl. 
he Rectory and his Predeceliors had 20 Acres ot Paiture, and 20 Acres 1254, S. C. 
aer . . wc 72 „ accer dingly, 
t Wood in ſatistaction ot Tithes. It the W itnetſes prove the 20 Ae gd hn Cen. 
of Paſture, ont ao not prove the 20 Acres of Wood it is Proot ſufficient, ſultation 
Por the Subſtance is proved that he held Land in ſatisfaction. Cro. E. granted. 
-26. pl. 4. Hill. 42 Eliz. B. R. Auſten v. Pigot. 


1. On a Prohibition Plaintiff ſuriiſed a Ciffom time out of Mind to Ibid. fays 


+ K in Caſe of Wright v. Wright. 


Ii we 
ud ade Proot by two Witneſſes according the Statute, but they teſtified ret, Fare 
that the Cr/tcim was to pay 48. yet a Prohibition was awarded; For zu & 35 
though he had tail'd in Proot ot the Preſcription, yet /o much is prov'd Elia. Bird 
that the Sparitul Court had no Cauſe to preceed fer Tithes in Specie, D. 171. 8 
a, Marg. pl. 6. cites Mich. 42 & 43 Eliz Rot. 227. B. R. Webb 8 
V. Beal. was awarded 


a in ſuch Caſe, 
but Popham anſwered that the Opinion of the Tuſtices of C. B. now is e contra; For when a Modus 


Decimandi is ſurmiſed to be in one Manner and it 1s proved to be in another Manner, «ve ou7b! not to award 


a Conſultation to give them Authority to ſue for Tithes in Kind, but only to ſue for Tithes in ſuch Kind 
as is proved. 


18. Libel for Tithes of Cows and Calves &c, the Defendant ſuggeſted a 
Modus to pay a Half-penay for the Tithes of every Calf, and 1 d. for a Cow, 
and that upon a certain Day they uſed to bring thoſe Tithes to the Church, 
and there pay them to the Vicar, who luvelled now to compell them to bring 
the Tithes to his Houſe ; It was held by Winch (he only being in Court) 
that lince they agree in the Modus, and differ only in the Place of Pay- 
ment, that is not matter ot Subſtance, and therefore no Prohibition will 
lie. Win. 33. Trin. 20 Jac. C. B. Anon. 

19. Where the Right of Tit hes comes in Olieſtion a Prohibition ſhall 
not be granted; Per Ley Ch. J. and Doderidge J. 2 Roll Rep. 440. 
Trin. 21 Jac. B. R. in Caſe ot Gwynn v. Merryweather. 

20. Ir belongs to the Spiritual Court to determine who ball pay Tithes 
for Agiſtments, whether the Owner of the Land or the Proprietor of the 


— _— _ _—_— - 


21. A Conſultation was pray” d upon a Suit for Tithes of two Mills in 
Newcattle, ſuggeſting that they were ancient, and per Curiam this, nor 
no other Suggeſtion, but only of a Modus, need not be proved within ſiæ 
1nths by the Statute 2 E. 6. cap. 13. and Twiſden ſaid he knew ir 
thus ruled heretofore in this Court, and this is on a Diſcharge at Com- 1 

on Law, and on reading the Statute, though the Words were gene- | 
Tal, yet the Court would not grant Conſultation for this Cauſe, but 
ordered that it the Plaintiff did not declare on his Suggeſtion, the De- 
tendant appearing thereto, a Conſultatien ſhould go by the firſt Day 
ot the next Term. 2 Keb. 134. pl. 100. Mich. 18 Car. 2. B. R. Eat- 
on v. Naylor, | 

22. Upon the Suggeſtion of a Modus the Court uſes to grant a Pro- 


hibition withour Notice given to the other Party. Freem. Rep. 78. pl. 
95. Trin. 1653. Anon. 


23. A Prohibition was prayed to ſtay a Suit for 7ithes of Weod. The Sid. 445. pl. 
Plaintiff ſuggeſted he had a Houſe in the Pariſh, and that the Wood was 8. S. C. held 
ct for Fuel vurnt in his Houſe, But the Court ſaid, that this would ears, - 


"0 . | M 
not lerve, unleſs it were expreſſed, that the Honſæ was for Maintenance 150. pl. — 
»' Husbaudry, by reaſon of which the Parſon had Uvertres Decimas. Vent. S. C. but 

75. Paſch. 22 Car. 2. B. R. Tilden v. Walter. . 


does 


— 2 Keb 628. pl. 31. Tilders v. Walker, S. C. & S. P. per Cutiem. 


24. The 


1 
* 


76 Diſmes, [or Tithes |. 
See Tit Pro- 24. The Eccleſiaſtical Court cannot try a Modus tho? the original 80. 
e F) be for a Modus, becauſe the Preſcription differs ; but if the Queſtion be 
OM) pl. 9. Payment or Non-payment,' then they may proceed; Per Holt Ch.] 
(Q)vl. 14, Cumb. 427. Trin. 9 W. 3. B. R. Godfrey v. Mathews. 6 


15. (U)pl - 8 
1. and the Notes at the ſeveral Places. 


25. One may libel in the Spiritual Coutt for Tithe of Ratings of Cin 
if it never was gathered into Sheaves ; but otherwiſe after Corn ha 
been gathered into Sheaves, and there was zo Fraud in the gatherin 
= Prohibition would lie; Per Holt. 12 Mod. 235, 236. Mich. — 
| 3. Anon, 
The Jurif- 26. The Spiritual Court has general Furiſcliction of Tithes, and i 
diction ari- ſpecial Matter deprives them of their Furiſdiction, it muſt be pleaded lr 


fi he g 4 
Spiral As in Caſe of a Suit there for Tithes 7 Faggots cut from the Humpe of 
Court by Timber Trees above the Growth of 20 Fears; if this had been pleaded 


Marter diſ- there, and Iſſue joined upon it, and on the Trial it had been found not 


22 — to be Sylva Cædua it had been well ; But if they had refuſed to adm 


U LL the Pla a Prohibition ſhould be granted, 2 Ld. Raym. Rep. 835. Mich, 


from them, 1 Ann. Dike v. Brown, 
but by otlier 


the Doctors Win. 50. Hill. 21 Jac, C. B. in Caſe of Bret v. Ward. 
. 6. Paymeill 


Matter diſcloſed in the Plea, and therefore in the principal Caſt 1 : C 
Silva Cedua, the Suggeſtion that they were Timber T1 fs 226 9 1. — = 1 
forth in the Plea; and a Prohibition was dented. Barnard. Rep. in B. R. 5. Trin. 2 Geo. 2. Boy- 31 
ton v. Hurſler, x 
5 _ 
; _ 
(K. b) Where the Parſon (hall have them; And where WW © 
the Vicar, 
Before this 1. FYEFORE the Council of Lateran Men might have given their M ; 
ö a Tithes where they pleated, and by this Council they thall give 
Pariſhes, it only to the Curate of the Pariſ where they grow or come. Br, Wil 
nor Parin Diſmes, pl. 21. cites 10 H. J. 18. 5 
Prieſts that 5g 
could claim Tithes, but a Man might give them to what Spiritual Perſon he would, but to the Church 1 
he mult give them; But ſince Pariſhes were erected they are due to the Parſon (except in Spirituil WW 
regular Caſes) or Vicar of the Pariſh ; Per Hobart Ch. J. Hob. 296 in Caſe of Slade v. Drake. 3 þ 
2. Libel Sc. by the Parſon = Tithes in Specie in the Pariſh of N. The © 
Defendant for a Prohibition ſuggeſted, that he was an Inhabitant in tie = 
Pariſh of S. and that time out of Mind every Inhabitant there had pais 
Tithes for their Lands which they had in the Pariſh of N. to the Vicar of d. WW 
and that the Vicar of S. had paid to the Parſon of N. 2 d. for every Act. ” 
The Court held that a Prohibition lay, and it is as if he had preſcribed Wi 
to pay 2d. tor every Acre. Cro. E. 136. pl. 4. Trin. 31 Eliz. Cote- ! 
ford v. Peale. | J 
3. If a Vicar is endowed of Tithe-Hay, and the Land is ſown with Cr, WA + 
the Parſon ſhall have Tithe in Kind, and when the fame is in Hay, 1 J 
the Vicar ſhall have the Tiche-Hay. Godb. 194. pl. 278. Trin. 10 
Jac. C. B. Brown's Caſe. = 
4. A Modus pleaded zo pay ſo much to the Parſon in diſcharge of Tithes Wi © 
claimed by the Vicar was diſallowed ; and per tor. Cur. a Confulration Wl 
was granted. 3 Bulſt. 220, 221. Mich. 14 Jac. Wintel v. Child. 5 1 
5. Alteragium will paſs Tithe-Wool &c. to the Vicar ; certified by 8 


— 
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um 


ment is Evidence of Endowment of a Vicarage, and no Man can 
* h Endowment ; Per Cur. 2 Keb. 129. pl. 13. Hill. 22 & 23 
Car. 2. B. R. Brigham v. Robſon, | | | 

A Modus to the Rector is a good Diſcharge againſt the Vicar ; Per 
Ke Mod. 216. in pl. 3. Trin. 28 Car. 2. C. B. Anon. 

g. A Suit was in the Spiritual Court by the Vicar againſt the Leſſee of 
the Impropriator of a Reffory for the ſmall Tithes ot the 'arith, and the 
Hay-Tithe of the Glebe, which the Vicar claims by Preſcription and En- 

ment. Eyre Ch. J. held it to be good; becauſe the Glebe may be 
Charged by an expreſs and particular Charge. Gibb. 79. Trin. 2 & 3 
7 Geo. 2. C. B. in Caſe of Barton v. Hollis. 


17 (L. b) What Words will paſs or extinguiſh 
BY | T ithes. 


+ ELEASE of all Right of Land is no Extinguiſhment of Tithes. Cro. E 218. ZZ , Av ace, 
0 8 Le. 248. 1 335. Mie . 33 Eliz. B. R. Lincoln Biſhop v. El. 138. C. 4 fiir ae 


& S. P. —— 
Cowper. Le. ZOO. pl. Hh 2 /3. 6: 


411. Trin. 4 2 


31 Eliz. B. R. Stile v. Miller, 8. P. —— Ow. 39, 40 Stile v. Miles, S. C. & S. P. per Wray. Fa AU ov - 


— C9: 

2. Ifthe King makes a Grant of Tithes, all Sorts of Tit hes paſs thereby. if 2 2 
Hardr. 305. Arg. cites it as held clearly Paſch. 12 Car. 2: C. B. in f ' 
Caſe oft Elſington v. Barker, and ſays the Doubt in that Caſe was 4 . Ah. 
occaſioned by a Videlicet in the Grant, viz. of ſuch and ſuch Things; 2 3 48 2 


and the Queſtion was, Whether Tithes ot other Things, which were 
not — would paſs? But it the Viz. had been out of the Caſe there 
ould have been no Scruple, but that all Sorts of Tithes had paſſed. 


. 


_ 'Y 
— 


(M. b) Equity. 


1. ORD Chancellor declares that Matters for 7ithes are determin- 
able in this Court. Toth. 282. cites Moone v. Bond, 3 Eliz. li. 
A. 1o. 621. 

2. A Demurrer becauſe the Matter concerneth Tithes over-ruled and 
ordered. Toth. 283, cites Windham v. Noris. 17 Eliz. li. a. fol. 
282. 

3. Cuſtom proved of 16 Pence an Acre for Tithe of Wood, and 
no Wood in Kind, yet the Court would not decree a Cuſtom. Toth. 

111, 112. cites 38 Eliz. Wingheld v. Bedford. 

4 A Bill tor the Manner and Cuſtom of Tithing diſmiſſed. Toth. 
113. Elites 10 Jac. Knivet v. Freeman. 

5. Point ot Tithes determinable in this Court, and Parcel or not Parcel. 
Lg * cites Decanus & Capir' Eccleſiæ Chriſti in Oxon v. Grant, 

une 11 Jac. 

6. Bill 70 eftabliſh certain Cuſtoms of Tithing within a particular Pariſh 
which never had been tried. The Bill diſmiiſæd as not proper tor Equi- 
ty. N. Ch. R. 10. 5 Car 1. Gawle v. Lake. 

J. Tithes in Kind decreed, notwithſtanding a Decree in Lord Bacon's 
Time. Toth. 131. cites 12 Car. Farmer v. Troſt. 


3. A Decree tor Zithe Conies and Wood. Toth. 
Shires v. Burgaine. 
X 


132. cites 13 Car. 


. : 4 * C 
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9. In an Information in the Exchequer Chamber by Eng1; hu, 
ſmall Tithes e to the Rectory of F. in D. The Det 1 $ 5 Re 
Anſwer did not admit the Plaintiff *s Title, but alleged an Extingui lm, n. 
the Tithes by Unity of Poſſeſſion. And the Plaintiff made no Proof * 8 
Value of the Tit hes, nor what Cattle had been depaſtured in the Place * . 
&c. and for that Cauſe the Court upon hearing of the Cauſe refu¹⁰ννẽ , if 
| | be 1 
rect a Trial at Law, becauſe no particular Damnification appeared t mM 
whereon to ground a Decree for the Plaintiff it the Verdict ſhoulq ,,. 
for him; and hereupon the Bill was diſmiſſed. Hardr, 4. pl. z. 15 | 
1655. The Att. Gen. v. Straite. EY 
10. Upon a Bill in Equity for Tithes of Corn and Grain and a Damm 
to it becauſe the fingle Value was not barely demanded, but it was , 1, 
of Diſcovery only to enable the Plaintiff to recover the treble Value; Sed 6 
allocatur; for that Tithes were ſuable for in this Court before the &. 
tute; Quod Nota & Quere, becauſe it is contrary to the comma“ 
Practice and Uſage to have ſuch a Bill without alleging that the Pl. 
titl is contented to receive the ſingle Value only, Hardr. 190. pl. p 7 
Paſch. 13 Car. 2. in Scacc. Driver v. Man. 1 
mou 10 54. . Ina Bill for Tithes due to the Complainant as Vicar and Incy 
CG 2 — in Eſſex; the Complatnant did not fhew how he was intitlſ u 
chequer, them, viz. By Preſcription, Endowment or otherwiſe. And the (un. 
Button v. held it to be good notwithſtanding, as well as in an Action at Lay f; 
Ty | -b Tithes upon the Statute of 2 E. 6. where the Plaintiff is not obliged u 
— * was ſet forth his Title. But the Reporter adds quod Nota for it is ag 
—— ruled ſeveral Precedents in this Court, which he ſays he has known ct Is. 
becauſe the murrers for thst Cauſe held to be good. Hardr. 321, 322. pl. 4. Hill | 


eve 14 & 15 Car. 2. Stone v. Ludlow & al. 
7 admitted him to be Vicar, and that the Tithes in queſtion were his Due, but inſiſted only ann 
Payment and Satisfaction. But there is a Note added, that it has been often ruled contrary, it vc; 
the Ground and Foundation of the Plaintiff's Title. : 


— 


12. Chancery will not decree a Rate Tithe, though it was inſiſted tha 

it was frequent to do ſo in the Exchequer. Chancery Caſes 187. Mich, 

22 Car. 2. Buſh v. Riſliley. 

13. A Bill was exhibited for Tithes, and the Juriſaliction cf th 

Court demurred to; but the Demurrer over-raled, and the Detendant or. 

dered to anſwer. And it was ſaid by Finch Lord Keeper, that tte 

Court of Exchequer did not hold Plea by Englith Bill until the St. 

ture of 33 H. 8. cap. 39. Freem, Rep. 303. pl. 371. Trin. 1674 in Wi 

| Chancery. Anon. 
ie nya 14. Sir John Churchill as Amicus Curie ſaid that a Suit for Tithes, 
lad that _— mall Titles, was not proper in Chancery, and had not been 
this Court uſed; yet Finch C. pronounced a Decree tor them, the Bill tor Re- 
had Cogni- fuſal to anſwer being taken pro Conletſo. 2 Chan, Caſes 237. Mich, 


ZAance 0 
hes as © BY Car. 2. Anon. 


well as the Exchequer, and that the Plaintift had Electionem Fori. 2 Freem. Rep. 25. pl. 29. Anon 
ſeems to be S8. C. 


dg db of = 15. Bills to eſtabliſh a Modus Decimandi have been ſeveral Times 


bliſhing the diſmiſſed, but where it is only to preſerve Teſtimony North &. 
Modus and thought it reaſonble that the Defendant ſhould anſwer, and over-ruled 
Demurrer the Demurrer, Vern. 185. pl. 184. Trin. 1683. Somerſet u. Fe- 


allowed. 
Chan. Rep. therby ; 


27. 4 Car. 1. Browne v. Thetford. - Such Bills have been ſeveral Times allowed; agreed be 
Connſel and Court; But the Bill being likewiſe to compel the Parſon to give Receipts on Payment 
of the Modus, it was diſmiſſed at the Rolls. Mich. 1938, Wood ev Farington, _—— It was tot. 
merly doubted whether a Bill in Equity would lie to eſtabliſn a Modus or cuſtomary Manner ot 
paying Tithes, eſpecially if the Cuſtom had not been found good at Law; and Tumetimes on 3 De 


murrer to ſuch Bills they have been diſmiſſed ; bat the conſtant Practice now is to retain ſuch * 
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eg and to decree on the Pleadings, or to direct a particular Point to be tried at Law, concerning the 


Reality of ſucb a Cuſtom or the Legality of it. Equ. abr. 367. (B) in the Note in Marg. againſt 
pl. 1. 


16.* Bill to be relieved for 27h Oar 3 The Court directed a Trial 
if any and what Cuſtom Within the Townſhip. 2 Vern. 46. pl. 43. 
paſch. 1688. Buxton v. Hutchinſon. 8 | 
17. In a Bill for Tithes brought in the Exchequer, though the Right The Editor 
be ever ſo plain yet the Decree there is, That he fhall account and pay makes 1 
hat Tithe is due to the Time of bringing the Bill, but not that he ſhall pay you 1 
Tithes for the ſuture; But in Chancery it is to the Time of the Decree. eſtablimed 
2 Wms's Rep. 463. in a Nota there ſays that it was {aid and admitted Rule of 


28. in C. ; Brightwell. Chancery, 
Trin. 1728. in Caſe of Carleton v. Brig ar din cas 
of late in ſome few Inſtances. Ibid. 


For more of Diſmes [or Tithes] in General, See Tit. Glebe, 
preſentation, (C.) #£c. Prohibition, and other proper Titles. 


Diſſeiſin. 


(A) Diſſeiſin of a Next. 
And where it is by one it ſhall be ſaid to be by others.] 


I J have a Rent-Charge iſſuing out of Lands of which there RALY 


are ſeveral Tertenants, und J diſtrain upon any of the Lands Fol. 658. 
and one ot the Tertenants makes a Reſcous without the Conſent ot 


i 
the others, pet the others are Diſſeiſors all, the Diſtreſs 1s a M ee 


A pl. 60 (59) 
Demand in Law, and the Mon payment a Dental, and lo a Dil cites 8 ©: 
ſeiſin. 39 Aft. 4. adjudged. and — 
made the Reſcous that all were adjudged Diſſeiſors. Br. ſays that ir ſeems the Reaſon 88 all 
of them detain'd the Rent. Fitzh. Aſſiſe, pl. 335. cites S. C. & S. P. but he that made the 
Reſcous only was awarded to Priſon.— Ibid. pl. 339. cites 40 Aſſ. 3. S. P. Co. Lin. 


161. d. S. P. as to a Reſcous by one Jointenant, but he that made the Reſcous is only the Difſeiſor 


2. Ik the Grantee of a Rent-Charge demands the Rents, aud after * Br. Diſi- 
diſtrains, and a Stranger without the Aflent of the Tenant makes ſin, pl. 4 


Reſcous, yet this is a Diſſelſin in the Tenant, tor the Non-payment 923 * 
was a Oental, and the Diſtreſs has not waived this Difleiſin. 6%, pi 
a 2 atoreſaid ot 39 Aff. 4. proved this. 29 Aff, 51. dubi⸗ cites 8 0 — 
If he who ought to have a Kent Charge comes to the Proctor 
ecke Tenant of the Land out of which the Rent iſſues, and demands 
5 the Rent, and he retuſes to pay it, this is a Diſſeiſin. 18 E. 3. AC 
1135 78. avzudged. 

4. Jt have a Rent-Charge iſſuing out of Land, of which there Br. Diſc on, 
arc Lea Tertenants, a Demand upon the Land in the Poſſeſſion of bl. „ (5; 


crc of rhe Tenants, and Non-payment, is a Diſſeiſin by all, for all? 


Zee ſupra, 
the pl. 1. 
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the Rent iſſucs cut cf every Part. 4. them tu 
. . bo ; 39 All. 4. admitted by 1, Wl 
5. Ir was ſaid that Detainer of Rent-charge is a Diſſei Ea — 
Rent-ſervice, quod nota, Br. Diſſeiſin, I Lr 4 ”” ny 25 | 

6. Aſſiſe of Rent-charge againit A. and B. in B. R. the Aſſiſe fi xy 
that the Plaintiff was feiſed and came to diftra:n, and A. world u © bt,  F 
him, and after A. alien'd to B. and the Plaintiff demanded the — f 
and he would not pay it, and both were awarded Diſſeiſors, and the * 
ſeiſin of A. was with Force and Arms, and countervatls Reſcous and /- 
B. is a Diſſeiſor by his Contradiction, by which the Plaintiff rec th WR . 

quod nota, Br. Diſſeiſin, pl. 23. cites 9 Aff. 7. overd, a 
7. In Aſſiſe it was awarded a ſufficient Cauſe of Diſſeiſin of Re 
cauſe the Tenements out of which the Rent is iſſuing were fo jnc/ A ;: 
that the Lord could not enter to diſtrain for the Rent, quod Ay U =_ 
| Diſſeiſin, pl. 58. cites 36 Atl. . & concordat Littleton tir. Ren Br, 
Br. Diſſeiſin 8. In Aſſiſe it was held by Parle that if Rent iſſues out of _ 
I. 2. cites Land which is incloſed in a Park of ancient Time ſo that none os 
e 


nt, be. 


1 3 diſtrain becauſe the Gate is always lock'd, that of this Incloſur 


the beſt Opi- Aſſiſe does not lie, becauſe it is not inclos'd for this Purpoſe, and 1;, 
nion was, it was made of ancient Time fo that the Seiſor is dead ; t _ : *” 
That ifa Qure, where a Man at this Day -*r" ſuch Land inclos'd of Ancie * 


Man has and the Rent is demanded, it he ſhall not be a Diſſeiſor as well b os 


- - _ = 
— ne ̃ —r—— . . eo 


Rent i ui a , PF - , of 
2 keeping it inclos'd, as it he himſelf had inclos'd it. Br. Seiſin 17 ' i 
Acres of Cites 49 E. 3. 15. SES rn 


Land incloſed 7 , 

in a Park of ancient Time, and cemes to diſtrain and cannot for the Incloſure, and th F 

vim enter, that this is no Diſſeiſin; For Denier is no Diſſeiſin for 6 * 
which is the Cauſe was not done by this now Tenant. Br. Diſſeiſin, pl. 88. cites 49 Aſſ. 6 3 


1 * * * 
3 ˙ —— —⅜ __ — 


— _ 


| 9. Aſſiſe of Rent by Prioreſs which was taken for Defaul 
N made Title as to the Rent-Service, and it was Ein 9 5 * 


held of the Prioreſs, and that the Houſe was neve ” Poli 
bur the Predeceſſors had been ſeiſed of Land &c. A hs che Bagg 
of the Prioreſs came to diſtrain, and the Tenant ſaid, that he ſhould hay 
| no Rent nor Diſtreſs there Lefore he had recover d it by Law, by which J. 
| dared not to diſtrain for doubt of Dearh. And the Seiſin in the Time ot 
| her Predeceiſors is taken as well as Seiſin in her own Time. And thi; 
Menace is taken a good Diſſeiſin, and this in the Time of this Plainrtifl, 
and 8 = recover'd by Award. And ſhe recover'd likewiſe 9 
2 « * , | itle in __ other Aſſiſes. Br. Aſſiſe, pl. 39. cites 46 
| 10. And where a Man comes to enter into Land where h ] 
| Entry and makes his Claim and dares not enter for fear of Death ir l 
3 adjudg'd Seiſin, and Ditleitin by this Claim, quod nora, per Perſey Ibid 
Denial is a 11. Denier is a Diſſeiſin of Rent- charge or Rent-/zck, but not of Ren 
Diſſeiſin of ſervice unleſs there were a Reſcous made; Note the Diverſity. Br 


— Diſſeiſin, pl. 8. cites 8 H. 6. 58. 


well as ot a 
Rane Beck ; Albeit he may diſtrain for the Rent-Charge as well as for a Rent-Service. Co. Lit. 
161. b. . 


So if none be ready upon the Land to pay it, when it is dema 197 ; 
— oy tit. Pitti pay its | nded &c. Br. Diſſeiſin, pl. 103. cite 


12. If the Lord is going to the Land holden of him to diſtrain for 
the Rent behind, and the Tenant hearing this encountereth with him, 
and fore/talls him in the Way with Force and Arms, or menaces him that he 
dare not come to the Land to diſtrain ſor his Rent behind, for doubt of 
Death or bodily Hurt, this is a Diſſeiſin, becauſe the Lord is diſturbed Wl 
of the Mean whereby he ought to come to his Rent. Litt. S. 240. 

| 13. The 


| 
| 
| 
| 


E 


13. There be three Cauſes of Diſſeiſiu of Rent-ſervice, viz. Reſcons, 4 may 


1 make { 

pv, and Encloſure. Litt. S. 237. | Dit a 7 

1 a Rent-ſervice, viz. Re ſecus of a Diſtreſs, Reſiſtance to diſtrain, Replevin, Incloſure, counterpleading of 
"7.2 he Title, and vorching of a Record, and failing. Co. Litt. 160. b. | . | 
Denier is no Diſſeiſin of a Rent- ſervice without Reſcous or Reſiſtance. Co. Litt. 161. 


14 If by ſoreſtalling or menacing he that has a Rent- charge or 
WER cn-{cck is foreſtalled or dare not come to the Land to ask the Rent 
—_—=.ind it isa Diſſeiſin. Litt. S. 240. ; GAS 5 
REF 15. Denicr of Rent-charge upon the Land is a Diſſeiſin. Contra if * Orig. is 
% from the Land, quod non negatur. Br. Ditleiſin, pl. 69. cites ( Tenant.) 
114 F. 4. 4. 
Fez] 8 TI if Leaſe be made rendering Rent, and for Default of Pay- 
nent 4 Ke-entry there if the Tenant denies the Rent upon the Land, 
me Leſfor may re-enter, but Contra off trom the Land; Lnzre inde. 
Ws Pr. Dilcilin pl. 69. cites 14 E. 4. 4. oF, 4 
e lia Man grants a Rent-Seck out of Land in one County payable at The Father 
a certain Day and Place in another County, and the Grantee is ſeiſed 13 

thercot, it the Grantee comes to the Place appointed for the Payment, and ,f , 1 per 
tlicre demands the Rent upon the Day accordingly, if the Rent be de- Ann. to B. 
nied this is no Diſſeiſin of the Rent as it ſhall be upon a Denial upon his Son, iſ- 
the Land where the Rent is payable upon the Land. Plowd. Com. 71. ie. Yay: 
a. an Interence by the Reporter trom what went before. Hill. 4 & 5 the Unicorn 
E. 6. in Cate of Kidwellie v. Brand. in L. paya- 

: ble at Lady- 
Day and Michaelmas, at the Houſe of the ſaid B. in L. to begin at Michaelmas aſter his Deceaſe, 
and gave 6 d. in Name of Seiſin. The Jury found the Grant and the Seiſin, and the Demand at 
the ſaid Houſe called the Unicorn, and that none was there to pay it. Reſolved it was a good, 
Demand, being made at the ſaid Houſe out of which it was iſſuing, though not made at the 


Honſe where it was payable, and a Diſſeiſin tor Non-payment of it. Cro, C. 507. pl. 12. Trin. 
14 Car B R. Smith v. Smith. 


18. Diſſeiſin cannot be of Rent but at a Mans Pleaſure. Kelw. 113. a. 3 Rep. 35. a. 
pl 46. Caſus incerti Temporis. — 2 Sid. 754 
19. Note, that when Books ſay that a Detainer of a Rent-charge or 
Seck < a Diſſeiſin, it muſt be intended upon a Demand made. Co. Litt. 
161. b. 
20. There be two Cauſes of Diſſeiſin of a Rent-Seck, viz. Denial and In- j,,,c,, i; 
cloſure, Litt. S. 239. A Diſſeiſin of 


| | b 
becauſe the Grantee cannot come upon the Land to demand it. Co Litr. 16 1. © cages 


21. The Mirror faich, that Difturbance of one that is in peaceable Poſe 
ſeſſien doth amount to Diſſeiſin; as if the Lord that is in quiet Poſſeſli- 
on this Rent comerh to diſtrain, and is by the Tenant az/ffurbed ſo as 
. ” rand take a Diſtreſs, this Diſturbance is a Diſſeiſin of the Rent. 
5 2 Init 414. 
22. So when the Lord taketh a Diſtreſs, and the Tenant pays not his And though 


R cnt, bur diſturbs him by unjuſt Suit of a Replevin. 2 Init. 414. a Replevin 


| 2 | be brought 
ai. t1-reupon the Sheriff makes a Redelivery of the Diſtreſs to the Party by the Courſe wa Al 


* isa Diſſeiſin of the Rent- Service, becauſe by the Reicue and the ſuing the Replevin the 


, is aiſturbed of the Means by which he ought to have and come at his Rent, viz. Of the 
Dittreß. Litt. 161. a. 


3 22. There are ſour Cauſes of Diſſeiſin of a Rent-charge, viz. Reſcous, You may 
Sl Repl-1in, Incliſure and Denial; tor a Denial is a Diſſeiſin of a Rent- 9244 4 Fifth; 


Cllaige as is laid betore of a Rent-Seck. Litt. S. 238. " - 

ance to diſ- 

| | | train, Couns 
ter-pleading and couch ing a Record and failing. Litt. 161. b. 


24. A 


— 


— 


| 
N 
| 
ö 


* 
r — 
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A Diſtreſs for the Rent is a Demand in Law, and then the N. 

24. i/treſs tor the Rent is a Demand in Law, and then th 
payment is a Dental and Diſſeiſin. Co. Litt. 161. b. "OP 
25. Whereſoever there is a lawful Demand ot a Rent, and the ſum 
is not paid, whether the Tenant be preſent or abſent yet this a Den 
in Law although there be no Words of Denial. It appears here that 
the Demand muſt be made upon the Land, and although the Tenant 
or any for him be there, yet muſt the Grantee demand it, becauſe 3. 


out a Demand there can be no Denier in Deed, nor any in Law. Co. Lin 
153. b. N 


— A 


(A. 2) Of what Eſtate it may be. Particular Eſtate. 


% > — tro ty 


1. JF one who is only Leſſee for Tears enters upon him that has a gui 
Title he is a Diſſeiſſor of all the Fee Simple; Per Anderſon and 
Periam J. Goldsb, 43. in pl. 22. Mich. 29 Eliz. 
It the King's, 2. Note, It was faid by Sir Francis Bacon the King's Solicitor, hr 
Leſſee for it was adjudged the 4o Eliz. in the * that where Le//': »/ /; Ml 
Years be King for Life was ouited by a Stranger it ſhould be ſaid a Dilieiſia at 
— 2 the particular Eſtate, againſt the common Maxim, that a Diſſei/ia cau. 
yet the Re- bt be of a leſs Eftate than a Fee Simple, Godb. 138. pl. 166. 40 Elis. 


verſion be- in the Exchequer. 
ing in the 


King he cannot be out of Poſſeſſion but at his Pleaſure. Cro. E. 34 Eliz. C. B. Wingate v. Mark; 


Q. hoo $5 


— 


(A. 3.) What Poſſeſſion is an Impediment of 
a Diſſeiſin. 


1. JF A. is ſeiſed of a great Cloſe where &c. and a Stranger enters and 

occupies Part, but A. continues in the Poſſeſſion of the Reli- 
due, he thall be judged in Poſſeſſion of the Refdue, becauſe it is an 
entire Thing, cites 4 E. 4. 2. 8 E. 3. 13. Seiſin of Part of the Services 
is Seiſin of the Whole, cites Berſworth's Caſe. 2 Rep. Brownl. 230. 
Mich. 11 Jac. in Dame Pett's Caſe; 


2. The Poſſefjion of a Houſe is the Poſſeſſion of the Land for the Leſſee 
againſt the Letlor of that which paſſes by one Demiſe ; but if a ral 
ger enters, ſevers, and Parts by Metes and Bounds, nothing is wrought 
by the Poſſeſſion of the Reſidue, Arg. Brownl. 230. Mich. It Jac. 
in Dame Pett's Caſe. | 

4 Mod. 48. 3. It Conuſor of a Statute continues to keep Poſſeſſion after the Return 
. of Liberari feci, the Conuſee's Eſtate is turned to a Right like the Caſe 
ord. n - ö D 
S. C held of Diſſeiſee's making continual Claim as ſoon as ever the Diſſes 
accordingly. leaves the Premiſes, the Continuance of Poſſeſſion by the Diſſeiſſot 
— Skinn. make a freſh Diſſeiſin. See 1 Inſt. 156. Litt. 129. and this is not like 
20 2 +. the Caſe of Mortgagor who continues in by Conſent and not in Oppoſition 
. C. held 7 7 as 3 1 
accordingly ; to the Mortgagee ; Per Holt Ch. J. 2 Salk. 563. pl. 1. Trin. 3 W & 
Per Holt M. in B. R. Hammond v. Wood. 
CJ. and 
Eyre J. 


3 Lev. 312. Stephens v. Hennam, held accordingly. 


(A. 4 


Diſleiſin. 


(A. 4) What is a Diſſeiſin; And what an Abatement; 
And Pleadings in ſuch Caſes. 


1. MN ſur Diſſeiſin by D. againſt A. who ſaid that Actio non, 

tor he taid that T. was /ciſed and infeoffed two who gave to the 
Baron who is dead, and to this Femme Tenant then his Heime in Tail, and 
gave Colour, and the Plaintiff ſaid, that be/ore the Donors any thing had, 
L. was ſeiſed in Fee, and gave to his Father and Mother in Tail who had I/- 
ſue the Demandant, and the Father died, and the Mother ſurvived and 
died proteſtando ſeiſed, and the ſaid T. abated and infeoffed the Donors 
named in the Bar, and the Tenant maintajned his Bar and traverſed that 
the Tenant did not abate after the Death of his Mother &c. prout &c. 
and per Danby Juſtice the Title is not good; tor he has thewn that his 
Mother died proteſtando ſeiſed, after whoſe Death the Tenant abated, 
which cannot be unleſs the Mother died ſeiſed in Fact; tor it ſhe was 
diſleiſed in her Lite, it cannot be called an Abatement bur a Diſſeiſin; 
tor he cannot plead Abatement but where there was a dying ſeiſed in 
Fact, which all the ſuſtices agreed; and per Priſot clearly, if the A- 
batement was well alleged the other may' well traverſe it, and ſhall 
not be compelled to traverſe the Gitc in Tail, by which the D2mandanr 
was intitled, but may traverſe the Abatement. Br. Pleadings, pl. 56. 
cites 38 H. 6. 18. : | 

2. Abatement cannot be but upon Maintenance of Seiſin in Fact, and 
nt ly Proteſtation; Quod Nota per Cur. Br, Pleadings, pl. 59. cites 

1 ' | 

z. The Cafe was, that in Formedon of the Gift of NV. the Tenant ſaid, 
that before the Donor any thing had, F. N. was ſeiſel, and gave to his An- 
reſtor in Tail, who by Proteſtation died ſeiſed, and M. abate and dicd, as 
tn the M rit, and the Tenant re-entered as Heir, and the Demandant ſaid 
that W. did not abate alter the Death of the Father of the Tenant 
prout &c. and no Iſſue; for where there is no Abatement then it is 
not traverſable, by which he omitted the Proteſtation; Quod Nota. Er. 
Pleadings, pl. 59. cites 39 H. 6. F. 

4. It aſter the Deceaſe of the Father a Stranger firſt enters into Land 
aud avates, and the gon Son enters upon him, and difſeiſes him, and 
ares jeiſed, this is an Entry by Diſſeiſin, and not by Abatement, and 
40 hall not bind the Eldeft. Co. Litt. 242. b. ad finem. 


(A. 5) Of what Eſtate or Things it may be. 


x, F Things not manourabvle, Hereditamenta Incorporea, As * «6 p. be 
Common, Corody, Office, Rent, &c. he that is ſeiſed of Hobart Ch. 
chem has Election to have Aſſiſe, and to admit himſelſ to be our of Poſ- J. Hob. 322 
3 Relulved. 9 Rep. 5t. a. Trin. 8 Jac. in the Earl of Salop's f 
alt, 

2. Ot pr/eſſory Things an Expulſion may be made as well as a Diſ- A Termor 
ſeilin ; and rheretore if a Man made a Leaſe for Years of Land, and a 22 
Stranger puts out the Leſſee, he does alſo diſiciſe him in the Reverſi— 89 
©n , but it the Leſſor put him out, there is no Ditſeiſin committed, pl. 15. Mich. 
and pet the Leſſee has loſt his Eitate, and has bur a Right to it, and $1 126; Jonvs 

thar v. 1NIGICr. 


84 P. ifleilin. . 


wa N : 8 —— ́ ä‚àI4ͥ 
that whether he will or no; for though it be true, that when tyo 
are in Poſſeſſion the Poſſeſſion is judged in him that has Right, for he 
only poſſeſſeth though the other be in Poſſeſſion too, and takes aw; 
the Trees, Corn; or the like ; yet, when the true Owner is clearly put 
out and removed, then he has no longer Eſtate or Poſſeſſion, but Right 
only, and has no Election to be in Poſſeſſion or not in Poſſeſſion, as that 
Caſe ſtands, and therefore clearly he cannot now grant this Term; 
And if the Leſſor brings an Action of Debt for his Rent due at Michael. 
mas, the Leſſee ſhall plead that he did enter upon him and put hin 
our, and he continued his Poſſeſſion at the Term, for he cannot hate 
Rent out of that Land that he himſelf poſſeffes; and if the Leſſor a. 
ter ſuch Expulſion dies, the Land ſhall deſcend in Poſſeſſion to the 
Heir, and the Executor ſhall not claim that that was a Leaſe ; tor | 
Term never bears a Que Eſtate; but it is true, that there are certain 
Caſes wherein a Poſſeſſion cannot be gained; Per Hobart Ch. J. Hoh, 
322. Paſch. 17 Jac. in Caſe of Elvis v. York (Archbiſhop) & al. 


2 rr NO. 


ans 


{ = 


(B) Reſcous. 
[ By whom. Stranger ] 


1. IF a Man diſtrains for a Rent-Service, and a Stranger reſcues 
the Diſtreſs in the Name of the Tenant, this is a Diflciſin of 
the Rent. 56 H. 3. Itinere Stafford 16. per Curiam. 

2. If Lord and Tenant are, and the Tenant detains the Rent, and 
the Lord diſtrains for it, and two Strangers make Reſcous, the Tenant le. 
ing abſent, they are all Diſſeiſors, and yet the Force is only in thoſe 
two that made the Reſcous; Per Dyer and Weſton, Mo. 53. pl. 155. 
Paſch. 5 Eliz. 


_ : 4s 5 EY 


(c) lot AF ſhall be ſaid a Diſſeiſin. 


Br. Aﬀiſe, 1. IF Baron and Feme purchaſe Lands in Fee, and after the Baron 
| 4 2 is attainted of Felony, and the K ing ſeizes the Land, and at 
„Fit Keane ter the Lord, of whom it is held, upon his Suggeſtion hath it delivered 


ſays it ſeems 


that the to him out of the Hands of the King as his Eſcheat, this is a Difleilil 
King did to the Wite, who had a joint Eſtate with her Husband; for it was 
not rake but dęlibered out of the Hands of the King by a talſe Suggeſtion, and ſo 


. an a Difleiſin to the Feme. 4 Aff, 4. adjudged. 

Waſte, and 

then the Entry of the Lord By the Livery obtained by falſe Suggeſtion made the Diſſeifin, and u 
no Diſſeiſin during the Poſſeſſion of the King. ——— Br. Reſeiſer, pro Rege, pl. 16. cites S.C, 
Br. Forteiturede Terres, &c. pl 28. cites 8. C, —— Tit. Aſſiſe, (E) pl. 1. cites S. C. 
Fitah. Aſſiſe, pl. 166. cites Mich. 4 E. 3. 47. S. P. 


2 4j> © = < 8 


Cro. E. 639. 2. If a Man deviſes Capite Lands to his youngeſt Son, and dies, 
1 4 which is void for a third Part, and after the Deviſee enters into the 
Pan J &. whole generally, Which is an Entry for the eldeſt Son allo, and af 
& S. P. held tex leaſes the whole tu another for Bears, yet this is not any Dil 


accordingly {etſin to the Eldeſt, for one Tenant in common cannot be ouſted vis 
FN 


D ilſeiſin. 85 
PPP 2m an actual Ejeftmenr. M. 40, 41 Eltz. B. N. between He per tot. Cur 


tirfam præter Fen- 
Brice, pet . 1 1 ner. 

$50 6. pl. 729. Himley v. Brice, S. C. aojudged no Diſſeiſin becauſe there was no Expulſion, but 
7 5 held Fat Leaſe for Life with Livery would have made it a Diſſeiſin - Where there were two 


33 ſe, and the one entered generally, and made a Leaſe for Lite by the Name of All 
| Sn e The Queſtion was, 1 all or the Moiety only of the Houſe paſſed? Pop- 
WY, = ad Kenner held that the entire Houſe paſſed ; for when he ſays, All that my Houle &c. that 
_ 4 41 the whole Houſe, and by his Live ry made he gained the intire and gave the intire, altho 
8 8 4 ene ral Entry it is not intended fhat he entered into more than to what he had right; but 
i 2 45 . contra: For as his Entry prima facie does not gain more than he had Right to demand, 
* * ſhall this Leaſe ; And Foſter at the Bar cited, that it was adjudged in this Court in 
Reignold's Caſe according to the Opinion of Popham. Cro. E. 615. pl. 4 Trin 40 Eliz. Gerry 
y. Holford. 


3. So it will be if the Deviſee levies a Fine of the whole. Jbidem, 

5 ,uriam. IDF 

2 per Ef Man leaſes ſeveral Acres for Bears, rendripg one 1ntire ern 
Rent, and * the Leſſee is ouſted of one Acre by a Stranger, and at: \ 
terwards this notwithſtanding pays che intire Rent to che Leſſor, grown 230 
WE yet this ſhall not continue Seiſin of the Leſſor of the whole, but he e ; 
is dilieiſed ot the ſaid Acre. M. 11 Ja. B. R. dubitatur. Cale ; 
== 5;. Jt a Man hath an Houſe and locks ir, and departs, and another Judgment. 
comes to his Douſe, and rakes the Key of the Door into his Pand, 
and ſays that he claims the Houſe to himſelt in Fee without any En- 
try into the Houſe, this is a Oiffeifin of the Houſe. 5, 15 Ja. B. 
Pe's Caſe, admitted clearly upon Evidence at the Bar in an Alliſe 

W taken by Octault. 878 | 
Z 6. Ik A. cuts Trees in his own Soil, and B. that has Common Br. Diſciſfin, 
there ſays the Soil is his Soil, and commands him that he cur 98511 pl. 42, (41) 
EC. upon which A. deparcs our ot che Land, pet this ts not any Dil- © en 
ſeiſin to him, for he that has no Right cannot be ſeiſed of a Frec⸗ * 


| Alliſe, pl. 
Ws jold by Barol. 26 Alf. 17. adjudged, 257. ** 


Br. Aſſiſe, pl. 263. (262) cites S C. 


7. Tf a Man that has Right to enter into Lands, in coming to- Br. Diſſeiſin, 


xy the Land is diſturbed trom enteting, this ts a Diſſeiſin. 26 40099 
* Br. Aſ- 


| : : | ſiſe, pl. 263. 
(262.) cites S. C. Fitzh. Aſſiſe, pl. 235. cites 8. C. 


8. Jk a Stranger receives of my Tenant by voluntary Payment, Br. Aſſe, 


without Coercion of Diſtreſs, the Rent due ro me, this is a Dt: bl. 6 (Co) 


| Oey 8. C.— 
ſriſin to me at my Election. 4» All. 19. E 
: , 8 * | ant pzys his 
U Rent to a Stranger without Coertion he is a Diſſeiſor, and it by Coertion, both are Difſeifors. r 
l. Diſſeiſin, pl 93. cites 23 H. 3. and Firzh Afl. 454— Litt. S. 388, 589. and Co. Litt. 323 
4 b. S. P. S. F. by Hobart Ch. J. Hob 322. -—— 9 Rep. 51. a. S. P. rcſolv'd Cro. ( 
n 77 Paſch. 9 Car. B R. per Cur. S. L. — 2 Sid. 5. Paſch. 1658. B. R. in Caſe of Crouch v. 
ils S. P. and cites Litt.- If one receives my Rents without my Conſent, I may charge him as 
5 my Receiver or make him a Diſſeiſor at my Election; Per Roll Ch. J. and Curiam. Sty. 407 
ſo Hill. 1654 
9. Ika Pan enters into my Houſe by my Sufferance, without claim- 
15 ing any Thing from me, this ts not any Oiflriſin. 11 E. 3. Alſiſe 
0 80. adzudged. 332 
5 10. If the King be ſeiſed in Fee of the Manor of B. ànd a Stranger S. C cited 
erects a Shop in a vacant Plat ot the Manor, and takes the Profits Arg. 2 L. 
9 thereof without pay 
185 


ing any Rent to the King, and after the King 137 %. 
grants over the Manor in Fee, 5 a he g 


: 82. Berry: 
and the Stranger continues afterwards „ Goo... 
f in 


« r 


0 
—— 
* — — — —— —„—ẽññ— — — 


86 PDiſſeiſin. 


5 1 f K nnn 

—— s. in the Shop, and occupies it as before, pet this Continuance ;, wh 
Ar 55 any Diſſeiſin, becauſe the firſt Entry was not any Diſſeiſin. D . 
In an Ejeet- 10 El. 266. 10 Co. 4 Adams and Lambert 103. reſolved, 85 
ment the ; : | 

Caſe was, The King was ſeiſed of Lands in Fee, and a Stranger intruded, and the King grants 1, 
Land to J. S. in Fee, aud the Intruder continues Poſſeſſion, and dies ſeized; The Quettion . * 
this Deſcent ſhall rake away the Entry of J. S. Johnſon, ſaid it ſhall not; for none will affir ph 
an Intruder ſhall gain any Thing out of the King, but that the Lane ſhall paſs to the Patentee, tha 
the Continuance of the Intruder in Poſſeſſion, and his dying ſeiſed ſhall not take away the E. and 
For he cannot be a Diſſeiſor, becauſe he gained no Eſtate at the Beignning. Cook contra: ag n 
Continuance of Poſſeſſion he ſhall be accounted a Diſſeiſor, and the Freehold out of the Par, = 
for another Eftate he cannot have, for Tenant at Suftcrance he is not, for he comes in at feſt 
Title; But a further Day was given Cook to ſhew Caui: why Judgment ſhould not be given a0 4 
him. Ow. 95. Hill. 31 Eliz. Beron v. Gobdyne. Zain 


tr. [So] Tſa Man enters into certain Land, Parcel of a Mano: 
which is in Ward ol che King by realai of the Monage of J. S. . 
takes the Profits as Owner thereot, and atter J. S. ſues Livery, ay 
after the Intruder continues the Poſſeſſion, and the taking the Profite 


as before, yet the Continuance ſhall not be any Difleiſin to J . 


vecaule the firſt Entry was not any Diſſeiſin. M. 17 Ja, B. 5 
between the Lord 5 aud the College of Corpus Chr 101 in Oxm 
wn Curtam, and the Jury directed accordingly. | 
12. Ik there be Tenant at Sutterance, ana A Stranger not having 
any Right to the Land makes a Leaſe to him by Indenture, re..dting 
Rent, without putting the Tenant at Sufferance our of Pole. n 
and the Tenant pays the Rent to the Stranger, this is not aiy 
Diſſeiſin to him that had Right. P. 3. Ja. B. R. between 77% 
and Stone, pet Curiam, upon Evidence. | 
13. If Guardian by Nurture makes a Leaſe by Indenture to one, be 
ing under the Title of the Infant, readring Rent co himſelf which is 
patd accordingly, yet this is not any Difleiſin to tbe Jnfant. Þ, 
f 3 Ja. B. R. per Tanfield. 
It a Guardi- 14. If Guardian in Chivalry continues the Poſſeſſion of the Land 
GE wy in Ward after the full Age of the Ward, without Title, this is : 
the Hr Diſſeiſin to the Heir becauſe he comes in by the Law, and therefor: 
continues in the Continuance beyond the Time which the Law hath limitted, 
Poſſeſſion, AND againſt the Truſt repoſed in him by the Heir, and the Law 
_ 50. makes it a Diſleiſin to the Heir, who was never out of J?ofleſſion, 
Sufferance blit the Guardian was ſculed in his Right. 7 . 4. 42. per Cul 
but an pepper. 
Abator 
againſt whom an Aſſiſe of Mortdanceſtor lies Co. Litt. 578 He is an Abator becauſe his Ii. 
tereſt comes by Act in Law. Co. Litr. 241. a —— Ow. 28. Arg. cites S. C. that the Eſtate ſhall be 
judged in Fee. — 2 Inft. 134. S. P. and ſays this is proved there by the Statute of Marlbridge, 


Cap. 16, Ow. 96. Arg. ſays that it a Guardian continues in Poſſeſſion after the Heir is of 
full Age he is no Diſſeiſor, nor ſhall gain any Eſtate. 


AL 15. If Leſſee for Years holds over his Term, pet he is not ally 
„ Didleilor becauſe he comes in by the Act of the Party; but he 1s 
+Br. Difſci. Call'D ( a Tenant at Sufterance ; Tempore . 8. S. 356. t9 
be, of. 63. D. 7. 24. per Curiam. Oubitatur, || 22 E. 4. 38. b. 

2) Cites 
8 C & S. P. unleſß the Leſſor enters in fact f 

Br. Eſtates, pl. 46. cites S. C. but Brooke ſays, that it ſeems to him that he is not a Diſſeiſot 
before Regreſs of the Leſſor, but he continues by his firſt Entry, and therefore this ſeems to be the 
Reaſon ny Writ of Entry ad Terminum qui præteriit lies againſt ſuch Termor as holds over bi 
Term X 

It a Termor holds over his Term there an Eſtate in Fee is conſeſt to be in him by matter of Lay. 
But it is a Doubt whether he be a Diſſeiſor or not. But it {:emerh not, For a Treſpaſs lies not again? 
him before Regreſ. Arg. Ow. 28. cites. 22 E 4. 28. 7 

16. It 
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16. It Guardian takes Ferfſment [of the Infant) in Cuſtedia ſua this is * Difteiſin 
Difleiſin, and he ſhall be impriſoncd if the Intant will bring Aſſiſe againſt 88 5094) 
nim, and the Matter be tound, quod nora. Br. Aſſiſe, pl. 451. cites 8 E. "ti 
- and Firzh. Aſſiſe, 39s. Itinere Canc. : | 

17. I: a Man will aitrain for Rent-Service Iv Doors and Windows and 
one prohibits him, this is a Difſeilin, but not with Force and Arms, 

: Br. Aﬀiite, pl. 465. cites 3 E. 3. and Fitzh. Aft. 469. 
1 18. It ro Infants are Fointenants, and the one releaſes to the other, by 
| AS which be holds the M hole, this is a Diſſeiſin as it is ſaid ; For it ſeems 
' SE ic the Releaſe of an Infant is void as to the Intereſt of the Land; 
Contra if he made Livery. Br. Diſſeiſin, pl. 19. cites 7 Afl. 17. 
19. Guardian of an Infant infeoffed N. N. of the Land of the Intant, 
and the Infant brought Aſſiſe without Entry, and the Plaintiff recover- 
ed; For he Entry of the Feoffee is a Diſſeiſiu, quod nora, and this ſeems 
do be by the Statute of We/ftmin/ter 2. cap. 25. which wills that where 

W . Guardian or Termor makes a Feoftment, that as well the Feoflor as 
Feolfze al! be taken tor Diſſeiſors. Br. Diſſeiſin, pl. 22. cites 8 
All. 28. 3 

20. If 4. has Common in the Land of B. and B. comes with his Fa- 
mily and incloſes the Land ſo that A. cannot uſe his Common, there 
H. and his Family are Diſſeiſors. So if the Family come in Aid of him. 

Br. Diſſeiſin, pl. 19. cites 8 Aff. 18. | 

21. In Aſſiſe the Father infeoffed his Son within Age, and after the 
Father euter'd to the Uſe of the Infant as his Ward, and atter infeoffed F. C. 
and the Father died, and the Infant brought Afiſe againſt the Feoffee <with- 
out Entry, and becauſe the Entry of the Father was to the Uſe of the In- 
tant, and the Feottee by his Entry was a Difſeiſor, therefore the Infant 
recover'd. Br. Diſſeiſin, pl. 94 cites 8 E. 3 432. and Fitzh. Aſſiſe 146. 

22. Where a Man is diſturbed of the Mean, by which he caunct take g. DiA-it., 
his Profit of a Thing, this is a Diſſciſin of the Thing itſelf, As ot miſ- pl. 2c. hs 
turning of Water by which the Mill cannot Grind, Aſliſe lies of the 9 All. 19. 
Mill, and of diſturbing my Way to my Common, Aſſiſe lies of the “ P. 
Common as it is ſaid elſewhere. Br. Aiſite, pl. 148. cites 9 Afl.. 19. 

23. Note, Per Cur. in Aſſiſe that where a Man gives to the Tenant Br. Difleifin 
in the Aſſiſe all the Tenements which he had u B. except a Chamber in pl. 28. cuc- 
which he lay ill, and after the Heiſiu he gave the Chamber and removed *: C, 
himſes/ into the Hall; it this Removal he by the Sufferanc of the Fe- 
offce, claiming nothing to his own Uſe, and fo pleaded or given in 
Verdict, this is not a Diſſeiſin; Quod Nota; and fo ſee that Eutry by 
dfferance claiming nothing to his own Uſe is not a Diſſeiſin. Br. Te- 
naut per Copie. pl. 7. cites 11 Aſſ. 6 

24. In Aſſiſe Baron and Feme purchaſed the Land in Fee, and after the Br. Diſſeiſia 
Baron aliened to his young Son in Fee within Age, and after the Baron pl. 39. Cites 
and Feme entered into the Tenements with Aſſent of the Feoffee who was yet S. C. 
within Age, and after the Baron died, and the Feme continued Seitin 
and died, and the eldeſt Son entered as Heir, and the youngeſt who 
was inſeoſled brought Aſſiſe and recovered by Award; for the Aſſent 
was void, becauſe he was within Age, and ſo the Entry of the Baron 
and Feme a Diſſei/in, Quod Nora. Br. Aſſiſe. pl. 169. cites 11 Aff: 14. 

25. A Man made SJ:mple Deed of Feoffment and Letter of Attorney Br. Diſſeiſin 
accordingly, and the Attorney delivered the Seiſin npon Condition, and there- pl. 34. cites 
tere a Diſſeiſin by Award. Quære, where it is of two Acres and Livery 8. C. 

ol Seifin ot the one, tor in one Caſe he exceeds his Warrant, and in the S0 it a Man 


— — 


other he diminiſhes it. Br. Feoffinents de Terres pl. 25. cites 12 — of . 
Ail. 24. of ment with 


and be delivers it Gmply the Attorney is a Diſſeifor, and dhe 
- elrvers it mpiy the Attorney is a Diſſeiſor d rhe 
ing paſſed by the Decd, Br. Dilleitin, pl. 71, 45 84.3; N 


torney to deliver Seiſin yes Condition, 
Feottor may ſay that no: 


26, In 
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26. In Aſſiſe it was found that the Cornſor upon a Statute- Merchant © 
ter Execution ſued againſt him took the Conuſee by Force and ſwore bi. 
that he jhould render him the Land, and after he voluntarily releaſed ,; 
Actions of Debt and Treſpaſs, and alſo voluntarily ſurrendered the Lan 
and this Oath he took tor Fear of Death, and therefore not withſtand 
ing that the Surrender was made at Large, yet becauſe it was made hy 
reaſon of Diſtreſs betore, thereſore Perning adjudged it a Diſſeiſin whe, 
oo Conuſee entered by ſuch Surrender. Br. Dureſs pl. 11. cites 1 | 
All. 20. 

27. A Man heaſes for Life rendering Rent with Clauſe of Re-entry + 
Non- Payment, and Ein after and diffrained tor 81 and A 
poſſeſſed of the Diſtreſs re-entered, and this was awarded a Diſſeiſin in. 
aſmuch as he entered being poſſeſſed of the Diftrels. Br. Diſſeiſin. pl 
| 81. cites 14 Aſſ. 11. "SY 
S. P. nor he 28, Tenant in Tail is bound in a Statute- Merchant and dies, and Fx. 
3 ecution is ſued againſt the Tſſue, this is Diſſeiſin; becauſe by ſuch Execy. 

lend Br. tion there is 0 Garni/Lmem made to the Heir, Br. Aſſiſe, pl. 214, cites 
Diſſeiſin. 17 Aſſ. 21. | 
pl, 4t. 

Cites S. C. 

Br. Liſſeiſin, 29. Tenant in Tail Was bound in a Statute- Merchant and died, and the 
pl 2 5 Conuſee made his Executors and died, the Execttors ſued Execution againſt 

"TY the Iſue, and made Foint Eſtate to two, and the ſame Day the Iſſu 

brought Aſſiſe, and all this tound, by which the Plaintiff recovered, 
and yet the Jointenancy was pleaded, but becauſe the Joint-Eſtate wy 
made the Day of the Teſte of the Writ, and the Executors were 
named who were Tenants the Day of the Writ, and the Seiſin and 
Diſſeiſin ſound, therefore the Plaintiff recovered ; tor the Execution was 
a Diſſeiſin to the Iſſue, quod mirum; tor it is made by the Sheriff ly 
Writ as it ſeems, Br. Aſſiſe, pl. 406. cites P. 18. E z. Fitzh. Al 5). 

30. Guardian in Chivalry affegned Dower to one who was not the Witt 
of the Ward*s Father ; it ſhe enters the is a Diſſeiſoreſs as to the Ward, 

3 r. Receipts, pl. So. cites 21 E. 3, 4. 

SF. Br. Diſ- 31. Reaping of Grain with Sickles is Diſſeiſin with Force. Br. Brief, 
ſeiſin pl. 104. pl. 430. cites 21 E. 3, 34. 

3a. If none inhabit or manure the Land, and the Rent is demanded, 

it is Diſſeiſin, and Aſſiſe lies thereof, and Reſcous, Reple vin and Incl 

ſure, are Diſleiſins of Rent-Service ; And Reſcous, Replevin, Incloſure 

and Denier, are Diſſeiſins of Rent-Charge; And Denier and Incloſure 

are Diſſeiſins of Rent-Seck; And Menace is a Diſſeiſin of all thoſe 

Rents ; And fo ſee that the ſuing of Replevin is a Diſſeiſin of Rent- 

"ORs Service and Rent-Charge. Br. Diſſeiſin, pl. 103. cires 21 E. 3, 4. 

Br. Diſtreſs, 33. In Aſſiſe it was ſaid, that Sovenr DzFrefs is no Diſſeiſin but where 

85 4 ne ag ; For diftrains ; tor it a Stranger diſtrains the Tenant may make 

* Reſcous as it ſeems ; Quære, tor the Plaintiff durſt not demur. Br. 

Diſſeiſin, pl. 46. cites 2) All. 5r. 

34. If a Man incroac hes 105. Rent of my Tenant by Diſtreſs who holds 
of me: by 10 8. Rent yet this is no Diſſeihiu to me; for it cannot be in- 
tended my Rent, and if I diſtrain and the Tenant and he Who in- 
croaches make Reſcous I ſhall have Aſſiſe againſt my Tenant alone, and 
not againſt the Incroacher ; per Thorp. But Brooke ſays, It ſeems 
that he ſhall have Aſſize againſt both if he will. Br. Diſſeiſin, pl. 14 
cites 24 E. 3, 40. | 

35 It a Ward enfeeffs his Grardian in Socage the Entry of the Guat- 
dian upon this Feoſſiment is a Ditleiiin, 2 Roll Remirter, (G) pl. 3. 
Cites 35 Aff. 8. adjudged. | 

36. Jo if Attorney be to deliver Seiſin 2 e the Feoffor”'s Death and be 
delivers it during his Life he is a Ditſeitor, & Roll 9. (S) pl. 1. cites 
40 AMT 38, Curia. 37 5 
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35. In an Aſſiſe between two Tenants in Common a Forbidding by Word 


"> of Mouth to the Tenanc to pay his Rent was adjudged a Diſſeiſin. 
8 Raym. 371. cites Mich. 47 E. 3. 22. a. pl. 51 


38. Mcnance of Death, and Incloſure of and, ſo that the Lord cannot 


3 diſtrain, are Diſſeiſins of Rent- Service, Quod Nota. Br. Diſſeiſin, pl. 


cites 49 Afl. 5. | 
in It Lian makes Diſſeifin and carries away Goods, he ſhall be ad- 
judged Diſſeiſor with Force, and thall be impriſoned; Per Tremail and 
Hank. Br. Damages, pl. 51. cices 11 H, 4. 16 

29. If a Letter ot Attorney be to deliver ve!/7n upon Condition, and he 
delivers it without Condition, this is not good, but is a Dilleiſor. 2 
Roll. 9. pl. 14 cites 11 Hf. 4. 3. : 

40. When any dt rains ſo outragiouſly, that is, ſo often as the Terte- 
nant cannot plough, or duly uſe his Ground, this amounts to a Ditleitin. 


3 2 laſt. 414. cites the Mirror, cap. 2. 8. 25. 


41. A Diſſeiſin 7s properly where a Man enters into any Lands or 
Tenements where his Entry is not lawful and ouits him that has the 
Frechold. Litt. S. 279. 


cites 41 E. 3. 40. and 5 E. 4. 6. 


42. Note for Law, if Tenant at Will, or at Sufferance, ma bes Feoff- 
ment in Fee, he is a Diſſeiſor, viz. the Tenant at Will, by making ot 
the Feoflment. Br. Diſſeiſin, pl. 64. cites 3 E. 4. 17. 

43. Where the King enters into my Land without Title, the Frankte- 
nement remains in me. Br. Diſſeiſin, pl. 65. cites 7 E 4. 19. 

44. It Tenant at Will or for Years makes a Feofſment he is a Diſſeiſor by 
the Common Law, and the Statute oft Weltm. 2. cap. 25. Oui vivente 
altero eorum is only a Recital ot the Common Law. Br. Dilſeitin, pl. 
66. cites 10 E. 4. 18. | 

45. It Tenant at Will, or Tenant by Syff:rance at Will, make a Leaſe 
for Nears, this is a Diſſeiſin to the firſt Lettor, and the Tenant ar Will 
thereby gains Franktenement 3 By all the Juſtices. Br. Diſſeiſin, pl. 
68, (67.) cites 12 E. 4. 12. | 

46. It an Infant makes a Leaſe for Tears, and the Leſſee enters, the In- 
fant ſhall have Afliſe ; Per Brian, and athrm:d by Hulley, Fineux, 
and Frowicke. Br. Diſſeiſin, pl. 63. cites 9 H. 7. 24 

47. And it a Man makes a Leaſe by Dareſs, and the Leſſee enters, the 
Leilor ſhall have Aſſiſe. Br. Ditleihn, pl. 63. cites 9 H. J. 24. 

48, But it an Infant makes a Feoffinent and makes Livery, the Infant 
ſhall not have Aſſiſe. Br. Diſſeiſin, pl. 63. cites 9 H. 5. 24. | 

49. H of Feoffment and Livery by Dureſs, the Feollor ſhall not have 
Aſſiſe. Br, Diſſeiſin. pl. 63. cites 9 H. J. 24. 

50. But if the Infant, or a Man in Priſon, makes Letter of Attorney ts 
_ Hein, there they ſhall have Aſſiſe. Br. Difleitin, pl. 63. cites 
9 Hl. J. 2 

51. But where a Man Jeaſes for Term de auter Vie, or for Nears, and 
Cefty gue Vie dies, or the Term expires, the Leſſor ſhall not have Afjiſe a- 
gainſt the Occupier without Entry in Fat, Br. Diſſeiſin, pl. 63. cites 
9 H. J. 24. per Brian, and affirmed by Huſley, Fineux, and Frowike, 
* tuit conceſſum per tot. Cur, and Brooke ſays it ſeems to be good 

aw. 

52. Leſſee for Life makes Deed of Feoftment, and delivers it, and 
makes Letter of Attorney to A. who enters and makes Livery accordin; - 
7 Adjudged that the Attorney is a Diſſeiſor. 4 Le. J. pl. 29. 26 

liz. B. R. King v. Cotton. 


A a 53. 1t 


nn 
181. a. notes 
here, that 

every Entry 
is not a Diſ- 


ſeſin unleſs theee be an Ouſter alſo of the Free hold. And. 134- pl. 184. Hill. 27 Eliz. S. P. 
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53. It a Wiſe grants a Rent. Charge, or makes a Leaſe, and the Gr 


es 


tee enters, this is a Diſſeiſin; Arg. Goldsb. 13. pl. r3. Paſch, 28 — 1 . 
tinuance therein | 55 


54. Where a Man has Poſſeſſion of Lands, his Con 
cannot gain to him any Intereſt, or increaſe his Eſtate, without ſome 


other Att done ot later Time. If the Guardian continues in Paſſaſa ; 1 


alter the full Age ot the Heir, he is not a Diſſeiſor, nor has any greg: 
er Eſtate in the Lands. And upon the Book of 21 E. 3. 2. this Caſe 
colle&ed ; The Tenant of the King dies, his Heir within Ager! 


Stranger intrudes; the Heir at full Age ſues his Livery out of th 3 
King's Hands ; the Intruder dies in Poſſeſſion. The ſame Deſcent ſhall 1 
not take away Entry. 2 Le. 147. pl. 182. Trin. 30 Eliz. B. 8 h 


Caſe of Berry v. Goodman. 
55. If Copybolder in Fee dies ſeiſed, and the Lord admits a Strange 
to the Land who enters, he is but Tenant at Will, and not a big. 


for to the Copyholder who has the Land by Deſcent, becauſe he cams 5 


in by the Aſſent ot the Lord &c. 3 Le. 2 10. pl. 274. Trin. 30 Ell. 
B. R. Anon. 

56. Woman Tenant in Tail marries; Husband makes Feoffinent h 
Fee and dies; Wife without any Entry made leaſe of Fears. The Fre. 
hold is not reduced without Entry. Le. 122. pl. 165. Trin. zo Elu 
B. R. Page v. Jordan. 

58. General Entry amounts to a Diſſeiſin. As if A. makes Tes 
for Years of the Land of B. Leſſee enters by Force of that Leaſe; noy 
Leſſor witbout any Entry is a Diſſeiſor. Le. 122. pl. 165. Trin. z; 
Eliz. B. R. Page v. Jordan. 


But if Leſſee 59. It Tenant ai Will, or for Tears, or at Sufferance, make a Lil i : 
for Tea 5 


2 rs this is a Diſſeiſin, and a Tenant at Will doth chereby gain: 


ok Freehold, and claims a greater Eſtate than he ought; Per all the [uf. 
— tices. Ow. 28. Rouſe's Caſe. ; 5 e Jul 
futuro, It is 


not a preſent Diſſeiſin. Noy 56. in Caſe of Cooper v. Columbell. 


But if he 60. Leſſee Pur auter Vie holds over aſter the Death of Ceſty que Vie; 


holds over Fe is only Tenant at Sufferance, and not Diſſeiſor, and has no Fee, 
againſt the 0 ö N 
Will of his OW. 27. 29. Rule s Cale. 
Leſſor, then 5 : a 
he a Diſſciſor. 2 Le. 45. pl. 59. Hill. 29 Eliz. B. R. Arg. in Caſe of Rouſe v. Artois, S. C cit 
10 E. 4. ; 

So it he does act after ſuch Continuance of Poſſeſſion contrary to the Will of his Leſſor, he ij 
Diſſeiſor. Ibid. cites S. C 


Aue ar- all Strangers. 3 Le. 221. pl. 294. Paſch. 30 Eliz. B. R. Anderſon v. 
ters pon the Hayward. 

King's Far- : ; . : 
mor, be by ſuch Entry hath gained-the Eſtate for Years, and if he makes a Leaſe to another, his Leſ. 
ſee may maintain Ejectment. 3 Le. 206. pl. 265. Paſch. 30 Eliz. in the Exchequer. — Ir was ſaid 
by Bacon, the King's Solicitor, to be adjudged, 40 Eliz. in the Exchequer, that where the King made 
a Leaſe for Life, and the Leſſee was ouſted by a Stranger, that the ſame ſhould be ſaid a Diſſeiſin of the 
Particular Eſtate contrary to the common Ground, viz. That a Man cannot be diſſeiſed of a les 
Eſtate than of a Fee-Simple. 


62. If Conuſor of a Fine ſur Conuzance de Droit come ceo &c. conti- 


nues Poſſeſſion, he is a Diſſeiſor, and not Tenant at Will or Sufferance, 
and a Præcipe lies againſt him, Goldsb. 82. pl. 24. Hill. 30 Eliz. 


63. If 


«a © wal & 


„ 


ud mas a. at SrR.. 


Bin s 91 


F* Tenant pur auter Vie is diſſeiſed and dies, yet he remains a Dil- 
ier pd the Occupancy does = quality ſuch Diſſeiſin; ſaid Arg. 
2 Le. 121. pl. 167. Mich. 33 Eliz. | 1 

64. A. ſeiſed ot Land makes 4 Feoff ment thereof to B, upon Condition to 
convey it 10 A. for Life, Remainder to the eldeſt Son of A. in Fee. A. 
rakes the Profits, and makes a Leaſe of the Land to C. for Years, and yet 
continues the Poſſeſion in himſelt, B. acknowledges a Statute to a Stran- 

er The Years expire. A. makes a Feoffment of this Laud with 
Warranty to his ſecond Son. B. enters in the Life of A. and infeoffs 
the elder Son. This Feoffment-was good and lawtul, and fo adjudged 
and affirmed in Error. Reſolved, That A's raking the Profits, and 


: : making a Leaſe for Years, was a Diffeil to B. aud ſuſpended the Con- 


dition. Ceſtuy que Uſe at Common Law, or Ceftuy gue Truſt, at this 
Day, takes the Profits ; it is not a Diſſeiſin; tor the Feoffee conſentit ta- 
cendo, and in the principal Caſe there was neither Uſe nor Truſt, but 


Eſtate paſſed upon Condition. Jenk. 253. pl. 44. 
we 1 e 4 Life, the Remainder in Tee to B.— A. made a Leaſe 


"jel Years to J. S. The Leſſee entered. A. granted the Tenements to C. 
8 hr * the Feaſt of Mic haelmas following for Life. F. S. attorns. 


C. enters, and makes a Leaſe at Will, to whom A. levied a Fine come ceo 
&c. B. entered. In this Caſe it was reſolved, that when C. entered 
by Colour of the Grant, he was a Diſſeiſor. 2 Rep. 55. b. the 3d Re- 
ſolution, Mich. 39 & 40 Eliz. in Buckler's Caſe. 

67. A Difleilin 2s when one enters intending to uſurp the Poſſeſſion, 


and co ouſt another of his Freehold. Cro. C. 303. cites Co. Litt. 


3. b. 
7; It Tenant at Will grants over his Eftate to another, and the Grantee This Caſe is 
enters, he is a Diſſeiſor, and the Leſſor may have an Action of Treſ- pence, 
paſs againſt the Granree, for although the Grant was void, yer it a- 354 * pol 
mounted to a Determination of his Will. Co. Litt. 57. a. it is not 


| ; ; : known what 
Ground Lord Coke had for ſuch Opinion, that the Year Books quoted in the Margin will not warrant 


it; for they are in no Sort parallel ; that the Caſe in 27 H. 6. 3. is no more than that Tenant at 
Will cannot grant over his Eſtare, becauſe he has no certain or fixed Intereſt in it, and much to the 
fame Purpole is the Book of 22 E. 3. there cited. 


69. If Bargainor after Inro/ment continues Poſſeſſion, he is a Diſſeiſor; 
for the Statute transfers the Frankrenement to the Bargainee. Noy 
106. Bellingham v. Alſop. 85 

70. When the Leſſee by his own Act or Sufferance does a Thing in 
alteration of the Poſſeſſion, of which by common Intendment the Leſſor 


= cannot have or take Notice, there the Law will not prejudice the 


Leſſor, fo as to make it a Diſſeiſin. Arg. Brownl. 230. Mich. 11 Jac. 
in Dame Petr's Caſe. 

71. It A. be ſciſed of a great Cloſe, where &c. and a Stranger enters 
and occupies Part of the Cloſe, yet notwithſtanding A. continues the Po/- 
ſeſion of the Reſidue, The Queſtion was, Whether this ſhall preſerve his 
Poſſeſſion in the Reſidue and he ſhall be judged to be in Poſſeſſion of 
that becauſe it is an intire Thing ? Haughton was of Opinion that ir 
was a Diſſeiſin, and Doderidge faid it would be mifchievous if it ſhould. 


= Brownl. 230. Mich. 11 Jac. Petts's Caſe. 


72. Father dies, the e/de/# Son beyond Sea, the Youngeſt may enter; 


f : Hut it he keeps out his Brother after his Return, he is now Diſſeiſor. 


Per Doderidge J. Palm. 416. Paſch. x Car. B. R. Mayo v. Strump- 
ling. 


53. Entry 


* 


92 5 Diſſeiſin. „ 


Such * En- 53. Entry of Leſſee by Deed for Years before the Term is no Diſſei Wi 
ry isa ic, unlels an Expulſion ie alleged. Cro. J. 684. pl. 2. Hill. 2, |" 
erty B. R. Brookbank v. Taylor. : 

is Poſſeſſi- | 3 
= after the Commencement of the Term. Lev. 45 Hennings v. Brabaſon.—Clayr. 2) Nerat, 
Stavely.——— 8 Mod. 53. Sbeers v. Lammas, but no Judgment —— But adjudg'd, 5 1. 
donald v Weldon; That it is no Diſſciſin where the Continuance in Poſſeſſion was + by the mm 
of Leſſor.—; there was any Agreement or Aſſent that the Leſſee ſhould enter it cannot be WM 
Diſſeiſin. Arg. Le 296: in Caſe of Criſp v. Golding; —— And it Rent incurrs afterward, Ds 3 
lies for the Leſſor on the Privity of Contract. Cro. E. 169. Alexander v. Dyer. For the Let, 
cannot deſtroy, the Contract unleſs he makes a Feoffment. Per Jones J. Godb. 384. pl. 372. Pan 
3 Car. B. R. Green v. Moody. He hath not but for Years in reſpect ot his Cla See Coch 
385. in Caſe of Green v. Moody. | 

* Cro. E. 166. in Ca'e of Douglaſs v. Shank. 
+ Cro. E. yo6. Waller v. Camplcn. 


LS 


Litt. S. 388, 74. If a Man receives my Rent, it is at my Election if l will char, 
3399. S. P. him with a Ditleitin, by bringing an Aſſiſe or other Action, or have » 
Account. Cro. C. 303. in pl. 6. Paſch. 9 Car. B. R. | 
15. There were two Tenants in common of an _ and one of then 
nailed up the Doors, and made up a Wall againſt che Houſe 0 prev; 

the others getting into the Houſe, and this was reſolved no Diſſeiſin, ad 
ſo the Jury was diſcharged. All. 8. Paſch. 23 Car. B. R. Water, 


| Caſe. 
2 Le. tat. 76. Leaſe dated 24 June to commence a Die Datus, Leſſee enters th 


I. 167. ſame 24 June, He is a Diſſeiſor. Sid. 8. pl. 3. Mich. 12 Car, 2 
piich: 33, C. B. Goodgaine v. Wakefield, 


ner” © Þþ 
Ys 55. Leaſe by Cefty que Truſt to T. is no P iſſeiſin but only ar the Elec 


tion of the Truſtee, but it is good between Leſſor and Leſſee at leaf, 
Keb. 24. pl. 71. Paſch. 13 Car. 2. B. R. in Caſe of Thorn; 
| Burton, l 
Two Ten- 78. A Man cannot be diſſeiſed of an undivided Moiety. 2 Salk. 423 
ants in com- pl. 10. Hill. 1 Ann. B. R. Reading v. Royſton. 


com ot an 
. Advowſon one alone preſents, vet at the next Avoidance they may join, and if they are difturbed, 
Quare impedit lies as in the Caſe of Coparceners. Quære. And. 63. Harris v Nicholls — Cr. 
WH M6 per 3 J. makes a Difference between Grantees of Copaceners, and meer "Tenants in 
Common, that in the firſt Caſe an Uſurpation of one ſhall not put the others out of Poflefſion; but 
that perhaps would be otherwile in the laſt, unleſs they were ſuch as derived their Eſtates from Co- 
parceners, and yet 22 E 3. 9 is that between Strangers in Blood or where two make Compoſition to 
8 by Turn, it one uſurp upon the Turn of the other, this ſhall not put him out of Poſſeſſion 

ut Anderſdn doubred. 


"9. If a Leaſe be made to A. which in Truth determined before it began, 
and A. leaſes to B. the ſame I. and rendring Rent, and tor Rent arreat 
A. diſtrains, B. brings Treipaſs, and A. avows, and in the Pleading 
of A. the Determination ot the Leaſe to A. appears, whereupon B. in- 

ſiſted that A. had failed in his Title, and that the Leaſe to A. tailing, 
the Leaſe by A. to B. muſt fail alſo, But it was anſwered, that if 
has failed in deriving to himſelt a lawtul Ability to make a Leaſe co h. Wi 
then the Conſequence will only be that that Entry which A. fer torin Bi 
ro be Virtute of fach Leaſe muſt be taken to be a Difſeilin, and à f 
Fee Simple ſufficient to ſupport the Lenſe, See 19 Mod. 265. Mich. 1 Ce. 
B. R. Porter v. Pinkney. 


(C. 2) What 


; Diſſeiſin. 
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(C. 2) What is a Diſſeiſin. Act in Law. 


. ya Man recovers Land by Default againſt a Feme Covert this is a 


Diſſeiſin, and the and her Baron ſhall have Aſſiſe, and it the 
Baron dies the Feme ſhall recover by Aſhe, and if Scire Facias be 


1 ſued upon ſuch Recovery by Scire Facias the Feme ſhall extort the 
WE Execution; Per Trench, which was denied becauſe the Judgment 


ſtands in Force, and Execution is awarded of Damages, et quod habear 
corpus coram Rege at a certain Day. Br. Error, pl 86. cites 24 E. 3. 


4 24. 43. But Brooke ſays, Quod Mirum, becaute it ſeems that the 


Natter is Error. ; 
2. In Aſſiſe it the Plaintiff makes Title, and the Defendant connter- 


; ; | ; pleads it, the Aſſiſe ſnall not inquire of the Seilin and Diſſenin (as was 


touch'd by the Court) it they find the Title for the Plaintiff, but inquire 


1 over of the Damages only; For the Defendant is a Diſſeiſor by his 


Counter-plea of the Title of the Plaintiff, quod nota, and the Title was 
wund for the Plaintiff and he recover'd. Br. Diſſeiſin, pl. 47. cites 
27 All. 65. | ; 

3. In Aſſiſe, becauſe the Tenant had confeſſed I ſtate in the Plaintiff, 
and pleaded in Bar that which was adjudg'd no Bar, the Aſſiſe was 
awarded in right ot Damages, and he adjudg'd a Diſſeiſor by his Couuter— 


bla, and was taken, quod nota. Br. Diſſeiſin, 2 48. cites 28 Af. 21. 
> or by his Conilſunce or « Original 
Nient Dedire, and therefore when he had pleaded that Ne unques is (Accompt) 


4. An Infant ſhall not be adjudg'd a Diſſei 


* Accouple againſt the Plaintiff, and this is certified againſt him, the 
Aſſiſe was taken in point of Aſſiſe, and tound tor him, and the Plaintiſf 
barr'd, quod nota. Br. Diſieiſin, pl. 52. cites 28 Aff. 52. 

5. A Man granted a Rent and died before Attornment, and after the 
Zertenaut paid the Rent to the Grantee, and he received it, and the Heir 
of t he Graitor brought Aſſiſe againſt the Pernor of the Rent, who counter- 


—_ 7d the Afiſe by the Grant and Attorument, and it was found as 


above, and by judgment the Plainriit recover'd, and the Perucr ad- 
judged a Diſſeiſor for the Counter-plea of the Affiſe without Title, quod nota. 
But if the Pernor above had not counterpleaded the Aſſiſe he had not been 
a Diſſeiſor by the Receipt ot the Rent, where the. Tenant paid him 
gratis, hug there the Tenant is @ Diſſciſor as it ſeems, Br. Diſleiſin, pl. 
61, cites 40 Atl, ig. X ö 


(C. 3) Diſſeiſin with Force. What is. 


BS: M OWING the Lend, Fiſhing, Cutting &c. which cannot be 


done ſine Manu Opere are Diſſeiſins with Force and Arms; 
Per Wilby. Brooke ſays, Quzre, For they are clearly Dilicitias, bur 
Vuere of Force. Br. Ditſeilin, pl. 33. cites 11 Aff. 25. 

2. Lord and Tenant, and the Lord came to diftrain tor the Rent, and 
the Tenant would not ſuffer him to enter the Honſe to diſtrain, but Inter- 
ted him with Force, and thereſore he was adjudged a Diſſeiſor. 
br. Difleiſin, pl. 53. cites 29 Aff. 49. 


B b 3. A 
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3. A Diſſeiſor made Diſſeiſin but not with Force, and by examining x 2 en. 
appeared chat zh Difſeiſcr had cur Wood, but this was after his ji,g |, . 
zr3, and notwirhſtandiog this he was adjudged a Diſſeiſſor with by, up 
and Arms, Quzre. Br. Diſſeiſin, pl, 55. cites 30 Aſſ 50. an 
4 Ha Man levies my Rent of my Tenant by Coercion of Dire th 
this is a Diſſeiſin with Force and he ſhall go to Priſon, quod Nota Ben ba 
aud yer the Tenant might have thereof Treſpaſs, tor it is a doull. <W 
Torc. Br. Difleifin, pl. 62. cites 43 All. 9. A 
5. Two may be Diſſeiſors; and the one with Force, and the other n 
As it I command one to make a Diſſeiſin and he makes a Diſſeiſin with * 
Force, and alſo it one enters with Force to my Uſe, and aſter 13 20 
he is a Diſſeiiſor with Force and I am nor fo, and thoſe Caſes will 4. 
{wer the Books ot Aſſiſes, for in thoſe Caſes they were preſent but in 
theſe not, and fo I hold that he which is preſent when Force is mats, i, 
a Diſſeiſor with Force; Per Anderſon, Gouldsb, 42. Paſch. 29 Elin K 
ia Caſe of Dickſey v. Spencer. A 
6 
Hs 2 — AS hs 1 1 
p 
| © 
D.) Mlat Perſon may be a Diſſeiſor. 0 
b 
ident. A Feme Cover: ſhall not be a Difſeiſoreſs by che AR of the 9 
Br. Diſſeiſin | 
87 (66) A Baron. 7 E. 4. 7. b. *12 E. 4. 9. b. 
Cites 8. C.— : | 
Firth Dideiſn, pl. 3. cites S C. FN. B. 199. (G) 8.P.——Sce (F.) pl. 3. Kc. - 
Br. Difſeiſm, 2 In Aſſiſe the Father made Feefſment in Fee upon Condition and died, N 
2 . ces having fo Dang hters, the one of full Age and the other an Infant, and © 
the eldef# thinking the Condition broken, which was not broken, entered 8 


claiming for her and her Siſter who was an Infant; ſhe of full Age is 
i 66.94. only, and the other who is an Intaar nor, for uothing veltel 
in her; Per Skipwith. Br. Ent' Cong. pl. 60. cites 26 Aſſ. 39. 

3. It my Tenant pays his Rent to a Stranger without Coertion, he alone 
is Diſſeiſor, and x by Coertion both are Diſſeiſors. Br. Aſſiſe, pl. 455. 


But th TOs Nr ef ON | 3 
* w_— A 4 Aſſiſe by making cf a Ditch by the Defendant where his Servants 


3 39. 30. 
„ 


5. An Infant purchaſed, and one as his Guardian takes him and mat 

Feoffment and died, and the Ferffee was adjudged a Diſſeiſor by the Statute 

of Weſtminſter 2. cap. 25. For living eithet of them the ſaid Writ ſhall 

hold Place, and therefore the taking of the Infant only as Guardian 1s 
* Quod Nota, by Judgment. Br. Aſſiſe, pl. 449. cis 

ihe” $2 

6. A man recovered againſt him who had nothing, and infeoffed B. and 

one C. deliver'd Seiſin, and the Aſſiſe was brought againſt B. and C. 

and the Plaintiff recovered, the Feoſſor not being named ; and ſo ft 

the Attorney who delivered Seiſin was a Diſſeiſſor. Br. Diſſeiſin, pl. 2 

cites 10 Aſſ. 22. | 

Br. Diſſeiſin, J. In Aſſiſe N. and A. his Feme were ſeiſed and Jeaſed to M. and bis 
pl.32. cites Feirs for*17 Tears, V. died within the Term, and P. his Son and Heit 
ent. 


Diſſeiſin. 3 N 


—— — 
——— a. MS: 


—_ ......1 and levied a Fine to M. who rendered to P. and K. his Feme in S. C. Brooke 
5 2 P. died, and N. died; the Term expired, and A. who durſt not 1 — 
on upproach in the Life of N. cffercd now to enter, and K. difturked him, &. made 
and che {aid A. brought Agiſe againſt K. and recovered and Damages to wo Diſeiſs 
due Time of the Diſturbance; for K. was no Ditleifor till the Diſtur- ¼ the Dy- 


bance; tor the was Covert before, and P. was Diſſeiſor alone till K. turbancs. 

was Sole and made the Diſturbance, Br. Aſſize, pl. 172. cites 11 

_ ns made 4 Feoffment of bis Land which be held in Villei- IMA 
vage, the Feofee is no Diſſeiſor; Per Cur. Br. Aſſiſe, pl. 454. cites Biel 


pl. 96. cites 
20 E. 3. 20 H. 3. 


and Fitzh. 
Aſſize 432. 

"5 9. Aſſiſe gainſt the Baron and Feme and N. N—W. made Default, and Br * | 
we Aſſiſe was awarded againſt him by Default, the Baron and Feme i 35 
ended Record in Bar of Aſiſe, which was denied, and they were adjourn- 

„% a: which Day the Baroz made Default, and the Feme was received 

WE rnowicthitanding the Statute of Weſtminſter 2. cap. 25. Quod habeantut 

pro Diſſeiſitoribus abſque Recognitione Aſſiſæ. And ſo ſee that eme Co- 


vert by Reaſon of the Receipt is not bound by it to be a Diſſeiſor ; for it ſeems 
01 1 05 A& of che Baron. Br. Aſſiſe, pl. 186. cites 13 Aſſ. 1. 


10. In Aſſiſe a Man leaſed Land for Life, rendering Rent, and went Br. Diſſeiſia, 
beyond Sea, the Tenant for Life died, and T. N. counſelled H. W. the Heir pl 4 
f the Leſſor to enter, who entered and enfeoffed P. And the Leſſor . 


| e came 1 Al 14. 
and would have entered, and P. diſfurbed him, and he brought Aſſiſe accordingly, 


againſt P. and the Counſellor, and omitted him who entered, and the where the 
Plaincitt recovered, for the Counſellor is Diſſeiſor, and ſo it is ſufficient if Wunſellor 


Diſſeiſor &c. be named in the Writ, quod Nota. Br. Aſſiſe, pl. 193. net 

cites 14 Aſl. 12. for the Dit- 
C ſeiſia was 

S. P. and ſo of him who com- 


- 


| Vi et Armis. — Br. Difſeiſin, pl. 40 cites 17 Afl. 14 
mands. Br. Diſſeiſin, pl. 45. cites 27 Afl. 30. 


11, In Aſſiſe, the Tenant vouched Record and failed at the Day, he is 
a Diſſeiſor by the Statute. Br. Aſſiſe, pl. 202. cites 15 All. 16. 
12. In Aſſiſe, the Father made Feoff nent in Fee upon Condition and died, Br. Diſſeiſin, 
We having two Daughters, the one of full Age, and the cther an Infant, and the pl 43. Cute» 
_ thinking the Condition broken, which was not broken, entered, claiming C. 
for her and her Siſter who was an Infant, the of full Age is Diſſeiſoreſs only, 
and the other who is an Intant nor, for nothing. is veſted in her; Per 
Skipwith, Br. Ent. Cong. pl. 60. cites 26 Al. 39, | 
13. It one enters claiming as Guardian of the Body and Land where 
be had no Right, and after deviſes over the Wardſhip, ſuch Deviſee is 
© Ditteifor as well as his Grantor. Br. Diſſeiſin, pl. 85. cites 28 All. 
11. but adds quod mirum.eſt! for that he was not the firſt who enter- 
ed, but the Deviſee of him. „ . 
14. Aſſiſe againſt an Infant who pleaded Record and failed at the Day, 
yet he may plead other Matter. and ſhall not be a Biſſeiſor notwith- 
ſtanding the Statute wills that they ſhall be taken tor Diſſeiſors, & con- 
cord* 33 E. 3. and there per Finch the Aſſiſe ſhall be at large; Quod 
quzre. Br. Aſſiſe, pl. 460. cites 36 E. 3. | 
15. A. has Right to recover in a Formedon againſt B. Tenant, of the 
Land. A. by Covin with C. cauſes C. to difſeiſe B. to the Intent that C. 
Would make Default in a Formedon againſt him, and that A. ſhould re- 
cover by Default. A. recovers the Land againſt C. accordingly by this 
Covin, by Default, or Confeſſion. A. enters, He is nor remitted: 
enters, and A. ouſts him. Reſolved, by all the Sages in Parliament, 


that 
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1 e 
that this Covin makes A. a Diſſeiſor of his own Land. 3 Rep. 1, Fa. 
mer's Caſe. Coke has many Caſes to this Effect. Fraus & Dolus ge. 
mini patrocinentur. Jenk. 46. 1 88. cites 41 Aff. 28. 

1656. Leſſee for Life is diſſeiſed. He in the Reverſion oufts the Diffiſer 
The Difleifor * an Aſſiſe againſt him; and it well lies during the 
Life of Leſſee tor Life. Jenk. 52. pl. 99. cites 44 Aſſ. 35. 

17. Aſſiſe againſt Baron and Feme ; they pleaded in Bar and confeſſes 
an Oufter, and the Plaintiff traverſed the Bar, and atter the Baron may, 
Default, and the Feme was reſceived and pleaded the ſame Plea, and the 
Plaintiff traverſed it, and the Aſſiſe found for the Plaintiff, and that he 
was ſeiſed and diſſeiſed, but that there is not any Diſſeiſor named in 
the Writ. Digg. ſaid the Baron by his Plea confeſs'd an Ouſter, and the 
Feme has maintained the ſame Plea, and ſo Diſſeiſor by Confeſſion, 
Per Tank. the Aſſiſe is not taken upon the Plea of the Baron, and uber 
the Feme was received the Baron was unt of Court, and his Plea nothing gf 
Record to prejudice his Feme, and a Feme Covert cannot be ſaid; 
Diſſeiſor by her Plea, & concord' Belke, & adjornatur, Br, Aſi, 
pl. 24. cites 44 E. 3. 23. 

18. If Tenant for Tears, or Guardian, aliens for Life, the Remaingy 
over in Fee, he in Remainder who enters after Death of Tenant for Life is 
a Diſſeiſor as well as the Leſſee tor Lite; for all is but one and the 

lame Eſtate in Law. Br, Ent. Cong, pl. 27. cites 50 E. 3. 21. 

Wherethe . 19. It the King enters by Title, or without Title, the Party cannot en. 
King ens. ter upon him, nor is he a Diſſeiſor; and this ſeems to be, where þ 
3 enters without Record or Office this is without Title, but there he (hal 
Office, or ſue by Petition, nor the King in this Cate ts not a Diſſeiſor. Br. Eu. 
enters with- Cong. pl. 95. Cites 3 E. 4. 24, 25. 


out Title, f f : 
and grants the Land by Patent, Aſſiſe lies againſt the Parentee ; for the King cannot be a Diſeiſo, 
and there fore the Patentee is Diſſeiſor; for inſufficient Office does not give Seiſin to the King. 8. 
Office de vaut &c. pl. 42. cites 7 E. 4. 16. and 22. Br. Diſſeiſin, pl. 65. cites 7 E. 4. 17. 80 


& S. P. 


20. The King cannot be a Diſſeiſor. Br. Office devant &c. pl. 4 

cites 7 E. 4. 16. and 22. | : 
Br. Diſcent, 21. It a Monk diſſeiſcs a Man to the Uſe of a ſecular Man, this is u 
pl. 15 cies Diffeiſin; For he has no Capacity to take Franktenement, and it ſeem 
8 4 * that though the ſecular Man agrees after wards he has no Franktene 


nevx. — ment; Per Fineux Ch. J. Keil w. 91. b. pl. 3. Trin. 22 H. 3. 
10 Mod. 5 9 

125. Arg. ſays that the Authorities are many that a Monk may be a Diſſeiſor; but that it particul 
appears to be ſo for this, that a Writ © Aſſiſe lies againſt a Monk, and the Judgment in ſuc 
W rit is, Quod recuperet Seifinam, which ſuppoſes a Monk to have a Freehold. 


22. If I diſſeiſe one to the Uſ? of the Dean and Chapter, they canndt 
agree but by Writing. Br: Corporations, pl. 34. cites 14 H. 
2. 29. 

2 N The King cannot be diſſeiſed, but all Intruders are but 'Treſpaſſon 
to him, and it he will he may charge them by Actions of Account, 
Bailitts, yer he may if he will bring a Writ of Right of Advowſol; 
Per Hobart Ch. J. Hob. 322. Paſch. 1) Jac. in Caſe of Elvis v. Yor! 
(Archbiſhop) & al. | 

24. An Infant cannot be a Diſſeiſor. Arg. Godb. 364. pl. 456. Til 
2 Car. B. R. in Caſe of Aſhfield v. Aſhfield. * 

25. If an Infant makes Letter of Attorney to make Livery and Seil, 
and the 2 makes Livery accordingly, he is a Diſſeilor. Ag 
Godb, 387. in pl. 474. Paſch. 3 Car. g 

(b 
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(E) By Agreement. 


S if the Baron diſſeiſes another to the Uſe of the Feme, the Br. Diſſeiſin, 
A Feme is not a Diſleiſoreſs by this Act of the Baron. 1 ond 
2 E, 4. 9. b. Fi-zh. Dis- 


ſeiſin, pl. 
3 cites 8. C. 


2. So it ſhall be though the Wife agrees to it during Coverture, 


0 nt is void. 

2 bit gr diltelſes another to the Uſe of a Feme Coverr, if 

ee eme agrees during the Coverture, yet ſhe is not any Oltlletſo- 

Ws, for her Agreement is void. 5 

4 So If the Baron agrees to the Diſſeiſin, this ſettles an Eſtate Br. Difſcifin 
the Feme; but ſhe ſhall not be a Diffeiſoreſs by the Agreement s 02%) 


cites S. C. 


the Baton. 12 E. 4. 9. b. Fi zh. Di- 


ſeiſin, pl 3. 
cites S. C. Br. Agreement, pl. 4 cites 8 C. 


5. The ſame Law if both agree, yet the Feme ts nor a Olllciſo⸗ Br. Diſſeiſing 
8, Contra, 15 E. 4. 15. b. admitted. 2 L £20) 


ie not S. P. If a Man diſſeiſes ancthey to the U/e of Baron and Feme, and the Baron after 
green, the Franktenement by this is in him and his Fewe, but thereby the Feinc ſhali not be a Diſ- 
iforcſs. Br. Diſſciſin, pl. 67. cites 12 E. 4. 9. 


/ 


5 6. But after the Death of the Baron, if the Feme agrees to the Br. Diſſeiſin, 
WD iſcilin che ſhall be a Otffeiforels, 12 E. 4 9. b. Curia. p- 03-460) 
5 Fitzh. Diſſeiſin, pl. 3. cites S. C. Br. Agreement, pl. 4. cites S.C THT 


„. If a Man diſſeiſes another to the Uſe of an Inſant, yet the In⸗ e 7 
t chal not be a Diſſeiſor by his Agreement tyereco, Oubita %“ 
15 2 E. 3. 32. the Intant 
is not Diflei- 

r nor Tenant wichout actual Entry; For Agreement of an Infant to a Tort does not make him a 
| rt Feifor et adjournatur. Br. Aſſiſe, pl. 46. cites 3 H. 4 16. in the written Bock — Br. 
WP iſciſn, pl. 5, cites 8 C. Brook ſays and ſo ſee that he who may agree is a Diſſciſor by his Agree- 
nt, as well as Tenant. Br. Diſſeiſin, pl. 5. cite 3 H. 4. 17. 8. C. 
It was adjudg'd in Writ of Error that if two diſſeiſe anther to the Uſe of an Infant, and the Infant 
rees to it, yet he is not Diſſeiſor nor Tenant; For agreement of an Infant is void; But it he eniers 
en he is by this "Tenant, quod nota. Br. Agreement, pl. 9 cites 3 H 4. 17. in the written hook. 

Brooke ſays and ſo ſee that the Franktenement ſhall not be adjudg*d in him by the Entry of 
de two to his Uſe, till the Infant hinifelt agrees to it by his actual Entry, Ibid. 


2 


„„ 
- 4 


8. If the Bailiff of an Infant, who lies in a Cradle, diſſeiſes a Man to 
e Uſe of the Infant, the Bailiff only is a Diſſeiſor; and if an Infant 
ommands a Man to enter into another's Land which he does, he who 
ters only is Difſeiſor. Br. Diſſeiſin, pl. 16. cites 2 Aſſ. 2. 
9 Ita Man makes Diſſci/in of Common &c. and J. N. comes in Aid 
| him, J. N. is a Ditleifor. Br. Diſſeiſin, pl. 21. cites 8 Aft. 18. 
10. If a Man gran! a Scigniory with Condition of Payment, and Non- 
ayment, and 7zhe Crrantor tenders the Money according to the Condition, 
nd the Grantee refuſes it, and after the Tertenant pays the Rent of the 
ord to the Grantee, and the Grantor brings Aſſiſe, this ſhall be againſt 
he Tertenant and the Grantee; For the Grantee is Tenant of the R ent, 
yy the Receipt by him had atter the Tender according to the Conditi- 
pn. Br. Dillcilin, pl. 82. cites 15 Aff. 22. 

8 11. In 
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11. In Aſſiſe of Rent it was found that the Reſcous of the Pilot _ .. 
taken by the Plaintiff was made by 4 Stranger, to which Reſcous ſy 11 
Tertenant named in the Aſſiſe agreed, and therefore the Aſſiſe wel . 
brought againſt him only, and he a Diſſeiſor by the Agreement. ; _ 
Difleiſin, pl. 38. cites 15 Aff. 11. | 20 
12. Land deſcended to an Infant, and one F. N. enter'd, clan, 
Ward only, and deviſed it to N. N. and died, and N. enter and 0 2 
Infant brought Afliſe againſt him, and he was awarded a Diſſcifor ata 
as his Grantor, Quod Mirum; For he was not the firſt who enter'd % 
the Deviſee of the Diſſeiſor. Br. Diſſeiſin, pl. 85. cites 28 Af 1; 
13. It a Man does an Ad in my Right where I have no Right, they; 
I agree thereto after, I am a Treſpaſſor. And " the ſame Conſequene 
in other Caſe Diſſeiſor by Agreement, as it ſeems. Br. Diſtr U 
99. cites 38 Aſſ. 9. ** 
S. P. For 14. Per omnes Præter Finchden; If Tenant for Term of Yar; 4, Wt 
all is but one for Terms of Life or in Tail the Remainder over, and the Yenant for Tem 
_ ge ay of Life dies, or if the Tenant in Tail dies without Iſſue, and he in . 
— pl. mainder enters, there he in Remainder is a Diſſeiſor as well as he uh 
3. cites 50 alien'd, and this by the Statute of Weſtminſter 2 cap. 25. For the þ,. 
E. 3 22 , try of him in Remainder is an Agreement to the firſt Livery ; For the Su. 
ruce of Weſtminſter 2 cap. 25. wills Quod Vivente altero eorum lou 
habet Prædictum breve. Br. Diſeiſin, pl. 86. cites 43 Aſſ. 45. & 59; 
And adds Nota, That there are not ſo many of the Pleas in this Ven. 
Br. Aſſiſe, 15. Ita Man enters into Land and makes Diſſeiſin ro my Ute, and 
pl. 10. cites zakes the Profits to my Uſe, this does not make me a Diſſeiſor till i agre 
8. to it. Br. Agreement, pl. 10. cites 37. Afl, 8. 
16, If I leaſe Land at Will, and my Tenant at Will enters into the Lint 
adjoining, claiming to my Uſe, and paſtures the Soil, and cuts No, and cu 
Oaks, by which the Tenant ot the Franktenement thereot vi4s the Pal. 
ſeſſion, and brings Aſſiſe, and this Matter is found, but the Lyſſor has w- 
thing of the Profit, but the Diſſeiſee might have taken the Profits il he 
would, and that the Leſſor did not command his Teaaut ſo to do. Bu 
the Jury ſaid, that they thought that ſoraſinuch as the Leſſor after he 
knew that his Tenant had ſo occupied, did not make him to make 
Gree to the Diſſeiſee, that therefore the Leſſee agreed to the Acts ot his 
Leſſee at Will. Bur per Cur. this is no Agreement, and theretore by 
Award the Leſſor was no Diſſeiſor; and from hence ſee clearly, that I 
if there had been an Agreement, the Leſſor by this had been a Viflei 
S pP Br. for, quod nora, Br. iſſeiſin, pl. 59. cites 37 Aff. 8. 
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Diſſeiſin, 16. If my Bailiff diſciſes another to my Uſe, and I agree to it after, | 
pl. 104. I for _ am a Ditfeiflor; Per Clam. Br, Ejectione &c, pl. 8. cites | 
38 All. 9. 


Br Diſſeiſin, 19. Where Diſſeiſin is made by the one to the Uſe of another, this 
pl. 67. eites does not gain Franktenement to the other till the ther agrees, and by Agret- 
S. G. ment he is a Diſſeiſor, and Tenant of the Franktenement ; but Age. 
ment of the Baron ſhall not make the Feme to be Diſſeiſor, but conti, 
it 4 agrees after the Death of her Husband. Br. Agreement, pl. 4. cites 
12 E. 4. 9. a 
Kelw. 91. b. 18. Tc one who has not Capacity as Feme Covert diſſeiſes another to tht 
92.a is a T/ſe of her Baron, without his Afſent, the Franktenement is not in him, 
oats and Aſſent after does not make a Diſſeiſin in him; but contra of an Ab 
made by a ſent before. Br. Diſſeiſin, pl. 15. cices 21 H. „. 35. Per Fineux. 


Feme Covert 
to the U'e of her Baron; Per Finenx. 


Ir is regu- 19. Upon Evidence it was held by Anderſon, That if a Feme Coven 
lariy true ejetts one, and that afterwards the Husband aſſents, that yer the Hos. 
888 band is not an Ejector; for an Ejectment is made in an Inſtant, and 


has 
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has not a Continuance; otherwiſe of a Diſſeiſin. Noy 52. 37 & 38 3 


Eliz. Broth v. Archer. 2 


or Procurement peecedent, nor by ber Aſent or Agreement ſubſequent, but by her actaal Entry 
per Act ſhe may be a Diſſeiſoreſs. Co. Litt. 357. b. 


men 
or pro 


1 


(F.) By t Perſons, and to whom it may 
be made. 


1. XN laſant of the Age of 18 Years may be a Diſſeiſor with 
Force by actual Entry. 12 . 4. 22. b. 


2. In lntant may be a Diſſeiſor by acual Entry. 3 D. 4. 17. yer 
3 H. 4. 16. 8 C. 


Br. Agreement, pl. 9. cites S. C. ——— Br Diſſeiſor, pl. 5 cites S. C. 
3. So may a Feme Covert by actual Entry. 9 D. 4 6. 12 E. 4.8. P. hr. f 
9. b. Curia. 7 E. 4. J. b. A Gigs) 


ites 12 E. 4 9. S. C. ——— Fitzh. Diſſeifin, pl. 3. cites & C. Co. Litt. 357. b. S. P. 
Bur without actual Entry ſhe ſhall not. F. N. B. 179. (G) £ 


4 Bur an Infant ſhall not be a Diſſeiſox by Agreement to a Diſſei- n. anc, 
ſin to his Uſe. 3 H. 4. 1). 12 Þ. 4. 22. b. pl. 46. cites 


Br. Agreement, pl. 9. cites S. C. Br Difſciſor, pl. 5. cites S. C. 


5. Ik the Baron and Feme enter into Land in the Right of the 5. P. Br. 
Feme where ſhe hath no Right, the Feme ts not a Olfleiſorels, 9 I). 1 1 
4. 6. Ste t 35 All. 5. Contra 28 Aff. 37 Curia, tor this ſhall be ta 1 E 1 ,— 
gen ta ve the Act of the Husvand only, | + Br. Ace, 

| | pl. 340 
(359) cies S. C. Rr. Coverture, pl 41. citea S. C.—-Fitzh Aſſiſe, pl. 321. cites 8 C. but that is 
wat the Writ abated by the not naming of the Feme, ——- Br. Aſſize, 287. (286) cites S. C. that where 
de Baron is deal after the Diſſeiſin is made by them, the Writ ſhall abate; For the Feme has now 
luſt the Name of the Feme, and in Aſſiſe there ought to be Diſſeiſor and "Tenant, Quod Nota. 


6. Ita Man takes a Diſtreſs tor Rent iſſuing out of the Land of a Pr. Diſſ-iſin, 
Feme Covert, and the Baron and Feme make Reſcous, they both arc Be (283 
Oiſſeilorg. 21 E. 4. 33. Curia. and Brooke 

ays, fic 
Ibid. pl. qo. (69) Wax, 8. C. by 


Vide, that a Feme Covert may be Diſſciſor, Quod Nota bene. 
Brian Ch. J. Quod fuit conceſſum. | 


2 

ths . Tf the Baron diſcontinues the Land of his Wife, the Feme be- 
ra ing in Poſſeſſion, and Difagreeing to the Feoffment, claiming her 
tes hit Eſtate, the Feme is a Oiſſeiloreſs thereby. 21 E. 3. 6. b. 


8. In Athſe it was found that Land was grven to Baron and Feme in Br. Diſſcifin, 


the Tail, the Baron went out of the Country, and the Feme infeoffed O. who pl FM 2 
leaſed to the F. or Lit! he B Fl 4 ed ws S. C. (ays it 
m, e Feme for Life, the Baron died, and the Feme died without i, , Diſſeiſin 
A.. Iſſue, and the Donor entered, and O. ouſted him, and the Entry of the to the Baron, 


Donor adjudged lawful ; For the Feoftment of the Feme was a Diſ- ant there- 
lein to the Baron, and by the re-taking of Eſtate ſhe was remitted, A era 
and theretore the Reverſion in the Donor, and his Entry lawiul; Per 8 
tet. Cur. Br Remitrer, pl. 17. cites 9 Aft. 20. fore the 

Feoffe- only 
is a Diſſeiſor, as it ſecems. 


9. Aſſiſe 


! 
N 
be 
| 
vf 
al 


u 
1 
5 
; 


9. Aſſiſe againſt an Infant who Forge Releaſe of the Plaintiſ in Ba 
and it was admitted; and it was faid there that by his Plea he // 
be attainted Diſſeiſor by Reaſon cf his Infancy. Br. Diſſeiſin, pl. 26, cite 
10 Aff; 1. & concordat the ſame Year, p. 13. | 

10. In Aſſiſe it was faid, That before the Poſſeſſion of the Kin 
none can make Diſſeiſin to the Tenant of the Franktenement. But 55 
the Reporter, if the King be ſeiſed in Auter Droit and a Man aba 
upon the Poſſeſſion of the King, this is a Diſſeiſin to the Tenant of th, 
Franktenement ; 4 Br. Diſſeiſin, pl. 56. cites 31 Aſſ. 1. 

11. A Man cannot gain Franktenement by Entry wpon the King yy 
upon the Farmer of the King, nor this cannot veſt in him as a Diſſeiſor 
nor by Diſſeiſin. Br. Diſfeiſin pl. 4. cites 2 H. 4. J. 

12. Where a Man abates upon the Poſſeſſion of the King in Land which 
he has in Ward, yet the Franktenement remains in the Heir, by which 
he cannot deveſt the Paſſeſſion our of the King &c. ; Per Gaſcoign and 
Huls. Br. Diſſeiſin, pl. 6. cites 3 H. 4. 17. & concordat H. 21 E; 
fol. 1. 2. Brooke ſays, from hence it ſeems that a Man cannot bea 
Diſſeiſor ſo long as his Termor remains upon the Land 

13. Aſſiſe againſt divers, who pleaded Nul tort &c. The Aſif 
found that all rhe Defendants were Diſſeiſors, but that one of then 
made the Diſſeiſin with Force. Harper thought the Verdict not good 
but Dyer and Weſton e contra; for that the Force and Diſſeiſin are two 
diſtin Things; tor Force is aided by the Statute, and is nor incident 
to every Diſſeiſin; tor it ſhould be inquired by the Aſſiſe if they, or a. 
ny of them, had done the Diſſeiſin with Force; and if Leſſee for Year 
be re-ouſted with Force, and he in Reverſion brings an Aſſiſe, and the 
Diſſeiſin is found with Force, yet the Force is not puniſhable; tor the 
Force was to the Leſſee tor Years, Mo. 53. pl. 155. Paſch. 5 Eli, 
Anon. 

14. The Queen as Dutcheſs of Lancaſter cannot be diſſeiſed; for tho 
ſhe be nor ſeiſed in Jure Coronæ, yet it is in Seiſin of the Queen, and 
cannot be taken from her in reſpect of her Perſon; Retolved. Oy, 15. 
Paſch. 36 Eliz. B. R. Rot. 41. Leigh's Caſe. 


(F. 2) Diſſeiſin by one, where it ſhall be ſaid a Di- 
ſeiſin by others. 


1. IF two Sifters have Title of Action tohere their Entry is tolled, and the 
one enters for her and her Siſter, this does not make the other to 
dea Diſſeiſor. Br. Diſſeiſin, pl. 76. (75.) cites 14 E 3. 3. and 42. 
If A. diſſeiſe 2. If one makes a Diſſeiſin to my Uſe without my Commandment wit) 


— bly Force, and afterwards I agree to the Diſſeiſin, I am Diſſeiſor, but al 


who knows the Force is only in the Coadjutor ; but if he agrees ſpecially to the Diſſejn 
not of it, with Force, then peradventure he ſhall be guilty of the Force allo; 
and B. aflents Per Dyer and Weſton. Mo. 53. in pl. 155. Paſch. 5 Eliz. Anon. 


to it, in this l 
Caſe tiil the Agreement A. was Tenant of the Land, and after Agreement B. is Tenant of the Land, 
but both of them be Diſſeiſors f or Omnis Ratihabitio retrotrahitur & mandato equiparatur. Co. Lin. 


180. b. 


(G) V ht 
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(G6) What Perſon may be a Diſſeiſor. 
To the Uſe of another. 


Feme Covert cannot make a Diſſeiſin to the Uſe of her Hus- Br. Diſſeiſor, 
band. 8 I, 14. b. Curia (becauſe though ſhe gains an El⸗ p 1 
ite by her Entry, yet ſhe has not Power to diſpoſe thereof to an- © * 
cher, being Covert, as ſhe ought ik ſhe could make a Ollieitin to 
another uſe.) Contra. 2: D. 7. 3 


Fol. 661. 


r the Cauſe aforeſatyd, Contra 21 H. 7. 35. 


Feme Covert cannot diſſeiſe another but tothe Uſe of another, for ſhe herſelf cannot take any thing; 
ut ſhe may diſſeiſe one to the Uſe of another. Br. Diſſeiſin, pl. 15. cites S. C. 


bett ſeems a Monk may difſeiſe a an to the uſe of another, Br. Diſi6n, 
ectauſe he is not capable of an Eſtate to his own uſe, 21 Þ, 7. 35. 8 
zwmmitted. Keilw. 91. b. 


| | pl. 3. Trin. 
22 H. g. per Fiueux, S. P. that it is no Diſſeiſin. 


4. 9 Corporation aggregate cannot make a Diſſeiſin to the iſe of Br, Corpo- 


ati I. 
mother. 8 Þ. 6. 14. b. . 


dy Cand. but it ſeems the contrary it one enters for them by Authority in Writing under their com- 
non Seal, where their Entry is not congeable. 


5. Jf a Corporation aggregate diſſeiſes one to the Uſe of another Br. * 4 
Jan, they are Diſſeiſors in their natural Capacity. 8 D. 6. 14. v. asg 8 * 
6. Jt a Man brings an Infant with Him into the Lands of J. S. and 
bere claims the Lands to the Ute of himſelf and the Infant, yet the 
WW nant is not any Diſſeiſor, becauſe he made no Claim. 26 All. 
== 9. per Skipwith, EP 
1 7. Treſpals upon the 5 R. 2. The Deſendant pleaded Bar by J. and 
is Feme, and gave Colour. The Plaintiff ſaid, that before the ſaid 
and his Feme any Thing had, V. F. was ſeiſed in Fee and infeoffed the 
WF /a/ntif in Fee, who was ſeiſed, till by the Defendant diſſeiſed, to the Lie 
FT. F. and his Feme, to which Diſſeiſin F. and his Feme agreed &c. Jenney 
aid, that now he onght to plead that all three, diſſeiſed him by reaſon 
Wt the Agreement; But Littleton J. ſaid No; For there is a Diver/iry 

where a Man is privy to the Diſſei/in at firſt, and where not; tor where 1 
ommand a Man to enter unlawfully for me, both are Diſſeiſors, and ſo 
. ſhall be pleaded ; for there the Franktenement is in me immediately; 
4 in the Caſe of the Diſſeiſin to the Uſe &c. the Franktenement is 
iq que Uſe before Agreement; Quod Nota. And fo it ſeems that 
e agrees and was not privy before is Tenant only by his Agreement, but 
=: * Contra of him who commands &c. Br. Diſſeiſin, pl. 12. 
ites 15 E. 4. 15. | 
| 5. The Demandant and others in a Præcipe did diſſeiſe the Tenant to the 

J of The ethers, and the Writ did not abate, for the Demandant was 

Diſciſer, but gained ny Tenancy in the Land, tor that he was but a O- 
Yutcr, Co, Litt, 180. b. 


Dd 9. A 


5. 
2, AJ Feme Covert Cannot diſſeiſe a Man to the Uſe of a Stranger, RA. a. 
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5 P. and ſo 1. F a Man enters into che Land of another, claiming as Guardin 


mortgaged 


— 


— : „ 
9. A Man diſſeiſes Tenant for Life to the Uſe of him in the Rede 

and aſter he in the Rever/ion agrees to the Diſſeiſin ; It is ſaid, that h 

in the Reverſion is Difleilor in Fee, for by the Diſſeiſin made by th 

Stranger the Reverſion was deveſted, which (they ſay) cannot be g. 

veſted by the Agreement of him in the Reverſion, for that it mile 

him a Wrong- deer, and therefore no Relation of an Eſtate by rong 

can help him. Co. Litt. 180. b. 181. a. 


% Oh 8 


(H) Who ſhall be ſaid no Diſſeiſor at the Electin 
6 of the Tenant. 


8 2 where the Land is not held of him, or where he Ought to 
Gancin Guardian, though he is a Diſſeilg at the Election ofthe Heir, yt 
by Nurture Pelr map elect him to be no Diſſeiſor. 28 Aff; 11. adzudged;f© 
where he is luch Guardian atter Entry granted the Yard over, and the Gran: 
nor, an& ges tee entered, and he adjudged a Difſeiſor, and therefore the ft 
4 E ac. Guardian was no Diffeiſor by Election, for il he was a Diſſeiſn, 
romge, 3 3 the ſecond Guardian could be no Difſetſor to him. 
and 33 H. 6. 

2 d ſays, that many other Books are ſo ; Per Jones, Berkley, and Crooke. Cro. C. 303, Pack 
g Ca. —— S. P. Arg. Car:. 162, | | 


— — 


Cro. C voa. 2 Il Leſſee at Will makes a Leaſe for Years, this is a Diſſeiſin u 
3% bg. the Election of the Lellor at Will that harh the Fee, for if jedi 
and the poles of the Land as if no Oiſlſeiſin had been, then it is no Oil 
Judgment in ſin. D. 9 Car. B. B. between Þ/4nder and Bau hb, adjudged n 4 
C. B. __ Writ of Error per Curtam ; contra Richardlon ; and the Jung 
_ ut. ment given to the contrary in Banco by the Court againſt Harh 
dies ar revecev accorvingly, Jntratur, Hill, 7 Car. B. K. Rot. 16d 
Richardſon here after the 1.cate for Bears made by the Leſſee at Will, the l 
Ch J.c fee at weil aud Leſfor at Will joined in a Fine, and declared th 
cons. And Ales of a Fee, and adjudged good, This was for the Yanot k 
adds a Nota Blechingly, which concerned the Earl of Nottingham. 

fol. 166 at 
the End of the Caſe, that Sir Robert Heath Ch. J, of C. B. and Crawley J. Baron Denham and g. 
ron Trevor agreed with this judgment in B. R. and conceived, that it would be very miſchievs 
if it ſhould be adjudged otherwiſe. Bat Sir Humphry Davenport ſeemed to doubt whether the Leſſe 
for Years ought not ſtrictly to be taken for the Diſſeiſor and Tenant. le. 315. pl. 3. Blundel 
v Baugh. S. C. in. B. R. and the Judgment in C B. reverſed. Litt. Rep. 372. Vaugh v. Blu- 
dell, S. C. in C. B. adjornatur.— Lat. 53. Jones]. ſaid, that if Leſſee at Will makes a Leaſe for Year, 
and the Leſſee enters, there this is a Diſſeiſin at the Election of him that has the Franktenemem, 
and not otherwiſe; and cited the Caſe of Parſley [Powſeley] v. Blackman, and cited Mich. ) C. 
Zlundſden's Caſe adjudged in C. B. that Leſſee for Years only was the Diſſeiſor . 8 C. cite 
Cart. 162. Arg. as reſolved that it is no Diſſeiſin but at Election, and if it be a Diſſeiſin, that the Te 
nant at Will is the Diſſeiſor, and not the Tenant for Years. 3 Mod. 197. cites 8 C. held thi 
the making the Leaſe was no Diſſeiſin of the Freehold ; For it was found in that Verdict, that be 


occupying at Will, and entering by his Father's (the Leſſor's] Aſſent, the Leaſe was alſo intended 
to be made by his Aſſent. 


A and ba# Ys wad wed. A = a "world ws. a4 SS  , \ Gd A o@Þ>._ Raft 


3. And in the Argument ok this Caſe, another Caſe was vouch 
to be adjudged between Pow/e/y and Blackman Accordingly, C. 
18 Ta. Rot. 139, B. R. i 
The Caſe 4. Bur Judgment was given the 20 Jac, where after a Leaſe f. 
was, A Man Years müde by Tenant at Sutterance upon a Mortgage, the Deviſe * | 
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de Morrgagee was adjudged good, and lo no Diffeiſin at his 7% — 


Election. | Payment of 

honey at the End of five Years, and by the Indenture it was agreed that the Mortgagor ſhould enjoy and 
ate the Profit of the Lands in the Interim. The Mortgagor made a Leaſe for ſix Years ; the Leſſee en- 
red and ſurrendered his Intereſt to the Mortgagee, at the Day the Monoy <vas not paid; the Mort- 
avec without any Entry deviſed the Term ard died. Adjudged that the Deviſe was good, which it 
could not be if the ſaid Leaſe was a Diſleiſin Nolens Volens to the Mortgagee. Jo. 316. Paſch. 
9 Car, B. R. cited per Cur. as adjudged in g. R. 5 or 15 Jac. Powſeley v. Periman. [Blackmanr] 
____ Cro. J. 659. pl. 9. Hill. 20 Jac. B. R. the S. C. adjudged per tot. Cur. accordingly.— 
Ws. Roll Rep 241. 284. 285. 8 C. adjudged that the Deviſe was good; but the Reporter ſays that no 
Reaſon was given. Bridgm. 1 2. oneſley v. Blackman, S. C. after many Arguments adjudg'd 
according , —_ Palm. 201. S. C. adjudged accordingly, ——— S. C. cited per Cur. Cro. C. 304. 

r. | 


pech. 9 


5. Ik a Man enters into the Land of an Infant by his Aſſent, this / lf. 
is a Diſſeilin to the Infant at his Election for the Inkant cannot enn 


| 4 < Jeri 
prejudice himſelf by his Allent. 11 E. 3. All. 87. adjudged. In 

: Leſſee en- 
ters, it is at the Election of the Infant to charge him in Aſſiſe, or bring Debt for the Rent, or accept 
the Rent at his full Age. Cro. C. 303. Hill. 9 Eliz. B. R. per three Juſtices, cites 1 E. 4. 6. and 
Ibid. 306. Richardſon Ch ]. agreed to this Caſes 


6. Ik A. be ſeiſed of Lands in Fee, and a Strenger enters upon 
him by Colour ot a Leaſe for Years, which is vary and pays the 
Rent to him, this is not any Diſſeiſin at Election; for if A. after 
covenants to ſtand ſelſed to the Hſe of himſelf in Tail, the Eltate 
ſhall well rife. 42. 6 Ja. B. Molinenx's Cale, per Curtam, | 

7. Ik A. ie iſed in Fee makes a Deed of Leaſe, by which he demiſes ro. C. 
it to B. habendum a Die datus for Lite, with a Letter ot Attorney in 388, Pl. 24 
the Deed to make Livery, and reſerving 68. 8 d. Rent, and the * il Caſs 
Attorney makes Livery the ſame Day of the Date, according to the were nor 
Form of the Charter, and the Leſlee enters, claiming it by Force of the ſhewn &c. 
Indenture and Livery, and pays the ſaid Rent to the Leſſor according Judgment 
to the Form ok the Jadenture ; this is not any Diffeiſin to A. at his — 9 
Election, though prima tacte he was a Diffeiſor, yet inaſmuch as AA 
(*) he claumd but a Leaſe, and paid his Rent accordingly, the Fol. 662- 
Leſlor map eiect that, he ſhall not be a Diſſeiſor. Mich. 10 Car. 5:7. 
B. B. between + Br! and Wiar, Intratur Trin. o Car. Rot. 514. Por that the 
upon a ſpecial Verdict for a Garden in Briſtol. The Court ſeemed cuffering a 
at firſt e contra; but after they gave a peremptory Ruic for Judg⸗ Recovery 
ment for the Plaintiff upon the Mon Attendance of the Defendant, n Etor- 


by which they adjudged it to be no Diſſeiſin at Election, where the 9 ll aner 


* Cale was, That the Heir of the Leſſor aſter the Leaſe made ſuſfered him to fay 
p a _— 3 of ye on upon a Precipe brought againſt him tha! the was 
| wit QUT any ntry into t 8 and and by Confequence it was N not 1 cnant 
al - | , an - 

a zudged, that this Recovery was good. But it ſeems that they ad⸗ 1 


judged it upon the laſt Point of the Recovery. 11 Cat. B. 
R. between Sir Kenelm Digby and 4 my ver Curtim, 4 evi 
Renee the Oar, ne, ant 1 is F Shouts Diſſeiſin, becauſe 
ee entered claiming his Eſtate for Lite 
otherways if he had me as Leſſee at Will. * 
8. Ik A. leaſes the Demeſnes of a Manor for Years to B. and aſter 
aſſures a Jointure of the ſame Land to his Wife for her Life, and at- 
ter aliens the Fee, Ant the Alience enjoys the Rent by the Danas of 
the Termor, and after A. dies, and the Wite enters claiming her 
Pointure, and there keeps Court tc. and B. aſſents thereto, and at- 
ee e te RATES 
| e Alte: not at his Pleaſure, andi | 
or che Poſſeſſion of the, Termor. D. A El. e 
9. In 
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9. In Aſſiſe of Reat or Common, be it in Croſs or Appendant, 2 ig 
is in Seiſin and out upon Diſturbance made at his Pleature ; tor he may 
chuſe to take for Ditleifin or cot. Br. Seilin, pl. 17. cites 8 Aff. . 
10. In Aſſiſe it was lound that the Plaintiff at full Age was diſſiſei 
and afterwards came upon the Land, and put his Fort within, but ra 
no Profits, and the other onfted him, and by Award he recovered U.. 
mages for rhe firſt Diſſeiſin; che Reafon ſeems to be inaſmuch as it i; 
ar the Election of the Plaintiff if he will take this Matter tor a Seiſn 
or not, and the Diſſeiſor, who is a tortions Seiſor, cannot plead it; for 
my was tound by Verdict at Large. Br. Diſſeiſin, pl. 84. cites 26 
. All. 24. 
790 1 11. If one enters and claims as Guardian in Socage, or by Nurty; 
INT where he is not, the Infant may bring Aihſe, or charge him as Guz. 
dian, thereby admitting him to be in without Wrong. Cro. C. 303 
Cites 49 E. 3. 10. 40. E. 3. Accompr. 35. and 33 H. 6. 2. 

12. If a Man receives my Rent of my Tenant, this is no Diſſeiſin tg 
me, bur at my Pleaſure; contra it I bring thereof Aſſiſe. Br. Diileiln, 
pl. 100. cites 15 E. 4. 8. | 

SF. C. cited 13. If Leſſee for Nears ſurrenders his Eſtate to the Leſſor, and yet cu. 

Jo. 37. tinues in Poſſeſſion, and always after pays the Rent to the Kah. this was 

per Cur. held not to be any Diſſeiſin to the Leſſor, but at his Pleaſure. D. 62. 
a. pl. 33. Paſch. 38 H. 8. Pennington v. Morſe. 

14. Leſſor by his Bailiff diſcharged his Leſſee at Will, and nevertheleſ- 
he continues Poſſeſſion and pays his Rent; it is at Leflor's Election to 
take him as Diſſeiſor. Jo. 317. cites ir as 2 Eliz. the Caſe of Hayman 
v. Hatch. 

4 Le. 48. I5. hogs e Zenant in Tail [at Will] Father and Som. The 
pl. 126. S. C. Grandfather died; The Father entered and paid the Rent to the Leſſor, and 
8 per died in Poſſeſſion ; Acjudged that it was not any Deſcent. For the 
— eoIg Paying the Rent explains by what Title he enter'd, aud fo he ſhall not 
Words. be a Diſſeiſor but at the Election of another; cited by Coke Arg. Le. 


3 121. pl. 163. as adjudged in C. B. Skipwith's Caſe. 
pl. 184. Hill. ; | 

27 Eliz Skipwith v. Conies, S. C. and ſtates it that aſter the Father“ Death tbe Son likewiſe entered 
Generally, and paid the Rent, and this was adjudged to be no Difleiiin, The Words { in Tail) 
are miſprinted, and ſhould be (at Will) and fo they are in Anderſon, 


Le, 121. 16. L. Tenant in Tail leaſed for Years to F. S. who affigned over 

1 to P. the Plaintiff's Father. L. died. W. his Son centered upon P. 

Verdi who re-enter d. N. without other Words demiſed the Lands to P. for Life the 

Remainder to Foan his Wife for Life, the Remainder to P.'s Sou for Life 

with Warranty, and a Letter of Attorney to re-enter and deliver Scijin ac- 

cordingly. P. died before the Livery executed, and afterwards the A. 

torney made Livery to Foan. WW died. E. the Son and Heir of N. enteres 

on Foan his Wue. 9 re-entered and leaſed to the Plaintiff, who up- 

on Ouſter brought an Ejectment. It was intiſted that P. by his Entry 

was not a Diſſeiſor but at the Election of W. for when P. accepted ſuch 

a Deed from W. it appears his Intent was not to enter as Diſſeiſor; 

and it was not found that P. had any Son and Heir at the Time ot his 

Death, and if not then there was no Deſcent, and there is no Diſſeiſin 

tound, that P. expulit L. out of the Land; and Judgment was given 

againſt the Plaintiff. 4 Le. 48. pl. 126. Trin. 30 Eliz. B. R. Piers v. 
Leverſuch. | 

Cro E. 450. 17. A Tenant for Life, the Remainder in Fee to B. A. makes a Leaſe fer 

. 18. and Years, and atterwards grants the Rever/ion to C. Halendum Tenementa 

4p . predict. from Midſummer acxt ſollowing for the Life of the Grantor. At- 

Buckler v. ter Midſummer the Leſſee fur Years attorns ; the Years expire; C. th 

Hardy. S C. Grantee enters and leaſes at , to D. to whom A. the Grantor /ev1es 


adjudged 4 Fine Ceme ceo, B. in the Remainder cuters.“ Reſolved that when C. 
but not on enters 


» l + Gt * ” 4 
n A . 


n A Po ae V3 Ie 7 


Diſſeiſin. 105 


* 
— 


1 "Mi lour of this void Grant he is a Diſſeiſor; and a Diverſity this Point.— 
| IA a Grant made by Agreement of the Parties, which 1 51. K e. 
ſtands not with the Rules of Law, and which never can by any ſubſe- 14;udyed but 
ent Act (as by Livery or Attornment) be made good, and a Grant good not on this 
a the Commencement, but to have its Perfection by Ceremony ſubſe- bh . — 
ent, as in the Caſe of a Charter of Feoffment if the Feoffee enters = 7a 
g before Livery he is no Diſſeiſor; tor the Charter is good, and the A- Buckicy & 
Lreement of the Parties accords with the Law, and it may be made Hardy, S. C. 
— by Livery ſubſequent. 2 Rep. 55. A. b. Mich. 39 & 40 Eliz. adjudged, 


F. B. Buckler's Caſe. 1 "55 . 


18. Copyholder or Leſſee for Years or at Will levies a Fine of his Lands 2 And. 176. 
{ holden among other Lands, and yet pays his Rent, this Fine ſhall 2445 * C. 
not bind; for it is no Diſſeiſin but at Election. 3 Rep. 17. b. Hill. the 7 « 4 


44 Eliz. in Canc. Farmer's Caſe. tices at der- 


| 2 | | jeants Inn 
9 (except two.) — Jenk. 253. pl. 45. S. C. reſolv'd by all the Judges of England.” S. C. 
WS cies per Cut. Jo. 31). 


19. Tenant at Will made a Leaſe from Year to ar. Per Dyer and If Leſſee at 
Manwood it is no Diſſeiſin, and denied the Book of 12 E. 4. 12. but 2 leaſes 
Harper J. e contra. 4 Le. 35 pl. 95. 15 Eliz. C. B. Anon. the Los 

| | | enrers, it is 
a Diſſeiſin at the Election of him who has the Franktenemerit and not otherwiſe, Per Jones J. 1 
53. 1 Car. Gerrard v. Norris. | 


20. If A. leaſe Land to B. reſerving a Rent &c. B. pays his Rent Cro. C. zoz. 
to C. this is no Diſſeiſin to A. unleſs he will. 2 Sid. 75. Paſch. 1638. 1 6. Paſch. 


Crouch v. Wills. y Cor, * R. 


9 8. P. in Caſe 
of Blundeti v. Baugh. 


21. Tenant in Tail of a Rent grants the ſame in Fee and dies. The 
Iſſue has his Election; If he will drain he is in Poſſeſſion; But if he 
brings Forniedon he is out of Poſſeſſion. Co. Lit. 57. b. cited per Archer 

Cart. 58. 
b 22 Executor de ſon tort of a Term is a Diſſeiſor only at the Election 
bf the Lord or the Reverſioner. 2 Show. 458. Hill. 1 & 2 Jac, 2. 
B. R. Norwich (Mayor) v. Johnſon. 


* s * 
3 hs... þ 4 


(I) o ſhall be faid a Diſſeiſor or not. 
A Man cannot qualify his own IVrong. 


I. I% a Diſſeiſor makes a Leaſe for Years or at Will, and the Diſ. P. 124 b. 

Wy * N nary 41 ay Ne or at be re-enters, claim- pl. m1. Mich. 
K ate 18 a ellor, becau cannot quality 3 & 4--: 

his own Tort, B. 3. 4 Ma. 134. 11. ? q 4 & M. Kir- 


ron v. Bir- 
; Ie, ling. S. C. 
2. Ik a Man enters into my Land, claiming a Leaſe for Years, he Dy 


is à Diſciſor. 9 . 6. 21. 31. b. 


3. So if a Man enters claiming as Guardian where he is not Guar- B. Dig:ic.r 
Gian, he is a Difletſor. 9 D. 6. 31. b. 28 Af. 11. adjudged, pl s; (84) 


cites S. C. 


ä Er. Aſſiſe, pl. 280. (279) cites S. C. 
E e 4. 80 
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Fitzh. Af. 4. So a Man enters into Land, claiming as Tenant by 
pl. 130. Merchant when he has no Right ęt. he is a Oiſſeiſor. 24 E 
Cites S. C. adjudged. 
5. It Guardian in Chivalry aſſigns Dower tu one, as the ißt g 

the Father of the Ward, where th was not his Wite, ſhe is a Of 

ſeiſorefs to the Heir, though ſhe enters as Tenant in Dover. ,, 


wa 1 a Man leaſes for Years to another and his Heirs, and alta 
the Leitee dies, and his next Heir claiming the Land, enters into 8 
Land; though this is but a Chattel, lo that the Deir hath wil 

Aght therero, pet becauſe he claims but the Term, he is no Olla 
tor. 11 E. 3. 88. adzudged. : 

7. Jt a Copy holder leates for Bears by Licence of the Lord, at 
after enters upon the Leſſee, and oufts him, this is a Ditlcilin to d 
Lord of the Freehold. M. 11 Ja. B. B. per Coke. 

8. Ik the King Guardian continues the Poſſeſſion atrer the full 1g 
of the Heir, he does not gain the Fee thereby, becaule he hat 

ARALN Lifght to contiue it tiil Livery ſued. 7 DH. 4. 43. 

Fol. 663. 9. Ik the Guardian holds himſelt in aſter the full Age of the her 
CVS without Cauſe, he 15 a Diileifor, ) D. 4. 43. but a Tenant a 
B o g. Sufferance, for which, vid. the Oiviſions under Title * Cb, 
way , 1 Vol. Abr. 861. D. 

10. Bur if Leſſee tor Years holds over his Term, he is no Df. 
ſeiſor. 7 D. 4. 43. | 0 

11. It Yenant for Years, or a Guardian makes a Leaſe fur Liſe, th 

Remainder in Fee, and "Tenant tor Lite enters, he is a Diſſeiſor, be<cu; 

he takes the firſt Livery ; and fo it is of him in the Remainder tor Lit 

or in Fee, 1t he enter. 2 Inſt. 413. Marg. cites 50 E. 3. 22. 

12. A Man and a Woman Executors ſued Execution of a Statute, and 

the Mau granted his Eſtate to the Baron of the Feme, Co-executrix, a 

diced. The Baron granted his Eftate to another, who entered and was (ci; e 

and alſo the Baron and Feme ſealed an Indenture of Grant of their Eu 

to another, and delivered to hiin the Obligation of the Statute, but not Sejity 

Ly witch entered claimiug ſuch Aſtate only, yet he is a Diiſeiſor, by ter 

{on that the Grant is void, and a Ditleifor by his Claim nor other 

wiſe cannot quality his Eſtate. Br. Diſſeiſin, pl. 78. cites 24 E. 3.31 

and 63. "8 

13. Mayor aud Commonalty cannot difſeiſe another unleſs to the Cf 

themſelves; Per Cand. Contra it ſeems it one enters tor them by Aw Wall 

thority in Writing under their common Seal, where their Entry is nc 

law ful. Br. Corporations, pl. 24. cites 8 H. 6. 1. 4. 

14. It there be two Jointenants, and the Grantee of a Rent-charg 

diſtrains for the Rent, and one ot them makes Reſcous, they are bub 

Diſſeiſors; tor a Diſtreſs tor the Rent is a Demand in Law, and tha 
the Nonpayment is a Denial and Diſſeiſin, but he that made the R- 

cous is the only Diſſeiſor with Force. Co. Litt. 151. b. 3 

15. It a Man ezrers into Land ot his own Wrong, and takes the Pu. 

fits, he cannotquality his own Wrong by ſaying he holds it at the i 

ot the Owner. Co. Lite, 271. a. 


Statut. 
3. 3. 


(K Who a 


Diſſcilin. 


(K) Who {Hall be ſaid a Diſſeiſor. 
B 7 Command. 


4 


'TF a Yan commands J. S. to enter into certain Land in his Br. Diſſeiſia, 
Name, it he hath Right thereto, or in the Name ot nis Coulin, pl. 57. cites 


f he hath Right, ff J. S. enters accordingly, yer if the Command- S © for n* 


made J. S. a 


ror his Coutin have no Right, he ſhall not be a ODiſſeiſar, but J. S. Judge of his 


l 9 znlp; tor his Command was conditional. 34 Af. 12. adjudged. Eight, and 
1 therefore it 
ui Folly to enter where the Commander had no Right; Quod Nota. —— Br. Entry Conge- 


ble, pl. 72 cites 8. C. Fitzh. Aſſiſe, pl. 315. eites 8. C. and }. S. who entered was award- 


1 the Diſſeiſor. 


2. So if a Pan ſays to J. S. that where his Anceſtor died ſeiſed ce 1 pl, 
. f certain Land, he commands him co enter tuto it in his Name it ee es 
b is Anceſtor died ſeiſed ot a Fee, otherwiſe not; if J. O. enters in a 


is Name, vet if the Anceitor of the Commander did not die ſeiſed of 
Fee, J. ©. only is the Diffeiſor, and not he that commanded 
jim, for his Command was conditional. 34 All. 12. my 

3. Tf a Dan commands J. 8. ro ditleite J. D. and he does it QC * his 2 
onde the Commander is a Diſſeiſor as well as J. S. 22 Minot 
ets 2+ | being there. 
_ . 7S0] If a Man commands his Buililf ro make a Diſſeiſin, and "int Aſſiſe, 
e does it accordingly, the Commander ts a Diffeifor. 27 Aff. 30. pl. 254. 
adzudged. cites S. C. 
_— 5. Ja Pan counſels another to make a Diſſeiſin, and does it at- bien. amo. 
78 (ordingly, the Counſellor 1s a Diſleiſor. 27 Aff. zo. adjudged. pl. 254: cites 


Co, Litt. 180. b. S. P. and that Aſſiſe lies againſt him. 
6. Ita Man makes a Leaſe for Years of the Land of another out of 


'Y the Land, and the Leſſee enters, the Leſſee only ts the Oiſſeiſor, 
iind 107 che Leftor, D. 10 Ja. B. Contra 23 0. 8. D. 27. 


i WW It Leſſee at Will makes a Leaſe tor Years, und the Leſſee for 
ears enters, the Leſſee ar Will ts the Diſſeiſor, and not the Lefice 
for Bears, tor that otherwiſe the Leaſe for Bears would be void. 


. Car. B. R. between H and Baugh, in a Mrit of Error 
upena Judgment in Banco, reſalved per Curtam, prater Bich⸗ 
Iron, and the Judgment given in Banco by Richardſon, then 


being Chief Juſtice there, and by the Court, preter Harvep, re⸗ 
F verted accordingly. Intratur, il. „Car. B. B. Kot, 1106. 
bis was tor the Pang: of Blechingly, which belonged to the 
Earl of Mottingham. 
1 8. Ik Tenant at Will or Sufſerance makes a Leaſe for Years, the Br. Diſlcifin, 


3 Leſſee at Will and Tenant at Suſterance Are rhe Diffcifors, and not Pr ba 6 
I the Lelſce for Bears, 12 E. 4. 12. b. by all the Juſtices. — Firch, 
vs Miller 

pl 4. cites 8. G mY 


9. Affiſe againſt an Inlant and others; The Diffeifin was ſound by F. N. B. 
3 of the In/ant to his own Uſe, but he was not preſent, and the 179. (G) 
"ogg was acquirted of the Diffeitin by Judgment, for he cannot con- ths © wt 
jenr, and becauſe one came Vi & Armis to make the Diſſeiſin, all rhe n 

N 1 * 


Others 


1 
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may bes others were adjudged ro Priſon; and fo ſee of Treſpafs. Br. Diſſet 
% 


8 N pl. 35. cites 12 All. 33. 


nother to enter into Land. Ibid. 


10. Lord and Tenant by Rent-Service. The Lord difitained. * EE 
Tenant commanded N. to make Reſcous, who did ſo. The Aſſife is vl 
brought againſt the Tenant only ; for he is Tenant, and is Diſh 

by the Command, and ſo Diſſeiſor and Tenant named &c. Br. h? 

ſeiſin, pl. 54. cites 29 Aſf 59 £48 

, Litt Rep. 11 It a Man ſays that he will diſſeiſe F. N. to my Uſe, and I (ay 1,88 
* Wl T am content, he is ſole Diſſeiſor, and this is no Command but a Sui. 

cites 8. 2 2 Ko” 

and fays, that ance. Br. Diſſeiſin, pl. 1g. cites 21 H. 7. 35. | 


a material | ws, = 
Implication will not ſerve, as ſaying, Do if you «vill ; and ſays it was agreed there that this is no- 
ſeiſin to his Uſe, 2 


12. If a Man diſſeiſes a Stranger to the Uſe of W. N. by my Cm 
- is a Tort in me. Per Pollard. Br. Ditleiſin, pl. 15. cices 
7. 35. | 7 
13. It A. leaſes the Land of F. M. to me for Years rendrins Rx 
and the Leſſee enters and pays the Rent to the Leſſor, the Leſſor is a 
ſeiſor. Br. Diſſeiſin, pl. 77. cires it as ſaid tor Law T. 25 H. 8, 1; 
this countervails a Command to enter, and he who commands is a Dil: 
for, quod nota by his void Leaſe. | 


* 4. 2 2 dt. FRF Ms. th. * Wo or" A. F Y _— 


(K. 2) Who is Diſſeiſor by Failer of Record 
pleaded. 


F the Defendants fails to make good the Except 
which he pleads, he ſball be adjudg'd a Diſſ 
without taking the Aſiſe, and ſhall give to the Plaintiff double Damaz= 

g f and ſbali ſuffer a Tears Impriſon ment. IF 
Br. Aſſiſe, 2. In Aſſiſe the Baron and Feme pleaded Record in Bar and fail 
BS tes at the Day, and the Feme was received, and was no Diſſciſor by . 
Failer of the Record, notwithitanding the Statute of Weſtminſter 2. 

25. Br. Diſſeiſin, pl. 36. cites 13 Afl. 1. = 
3. In Aſiſe if the Tenant vour hes Record and fails at the Day, he 1 

Diſſeiſor withont confeſſing the Aſſiſe by the Statute of Weſtminſter 2. cl 
25. Br. Failerde Record, pl. 5. cites 15 All. 16. 1 

4. And where a Man tails of his Record at the Day &c. he is s 

excus' d to ſay that the Fuſtices before whom the Record remains was 
Wales, and cannot be found. But by ſome he is excus'd to ſay that inp 
Record remains in C. B. which Conrt was always Ho clos'd jo that 
could ue have the Record; Quære. Br. Failer de Record, pl. 5. cir 
15 Aff. 16 | 2 
: 5. In Mortdanceſter the Tenant vonch'd, and the Demandant gran 

the Voucher, and the Vouchee vouch'd Record and faild at the Day, «_ 
et the Aſliſe was not awarded of the Damages as in Aſſiſe of Now 
Þifſciſin, but the Aſſiſe was at large upon the Points &c. For tne 
Statute ſays, That by Failer in Aſſiſe habeancur pro Diſſeiſitoribus & 
and no Diſſeiſor is in Aſiſe of Mortdancefior. Br. Failer de Record, pl 
10. cites 29 Aſſ. 11. 2 


1. 13 E. i. rap. 25. 


"nh 


— 
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G6. If an Infint pleads Record in Aſſiſe and fails at the Day, he _ Diſci6n, 
{{[eit ' 8 98. ci 
eee Disteitor by the Statute. Br. Coverture, pl. 16. cites 88 Hy 

r Firzh, 

2 Aſſiſe. 443. 
5 concord, 33 E. z. ibi N. 69. quod nota. Br. Failer de Record, pl, 14. citcs S. C. and 
E 3. S. F. accordivgly ; For Corporal Puniſhment ſhall not be againſt an Infant. 


SS -. An % (hall not be a Diſſeiſor by Failer of Record, for corpo- 
1% ment ſhall not be againſt an Infant. Br. Failer de Record, 
. cites 36 E. 3. and 33 E. 3. 

6 Attaint in Aſſiſe the Baron and Feme pleaded Record in Bank ana 
at the Day, and the Baron made Default, and the Feme was re- 
e, and rheretore the Baron was adjudg'd a Diſſeiſor by the Statute 
tlie Failer of his Record; For Judgment cannot be given upon the 
er ol the Record by reaſon ol the Receipr., Br. Dilſeiſin, pl. 72, 
_ II. 4. t. 


(L) Diſſeiſin by Officers. 


F a Man recovers ſeveral Houſes in an Aſſiſe, and after the 

Tenant reverſes it in a Writ of Error, and a Writ of Execu- 

_—_—: 1: to the Sheriff ro put them in Poſſeſſion of the Houſes 
ooch be loſt by the Judgment, though the Tertenants are Stran- 

eerrs to the Becovery, and therefore ought to be ouſted without a 
cre Facias agatnit them, yet if he does Execution putting them 
it of JPoiſeliton by Force ot this Writ, he ſhall not be any Oiſleilor, 

caule he hath che direct Authority of the Court to do it. D. 15 Ja. 
B. per Curiam, retolved between Floyd and Bethel. 1 — 
2. The fanie Law 18 in all Cafes where the Execution is of a ſudg- Fol. 654. 
ent in which the Demand was ot a Thing certain, If the Seri 
lte Execution of this Thing, he is no Diſſetfor, 5. 25 7a. 
B. between THA aud Bethel, reſolbed per Curiam. 
3. But where the Execution is in the Generalty without mentton⸗ 

eis any Thing in particular, there the Sheriſt ought to make Exe— 
ron of the right Thing at his own Peril, otherwiſe he wül be a 

Wa iIſcior, for he is bound to take Notice thereof, and he hath na 
darrant from the Court to make Execution but of the right 
Thing. 10. 15 Ja. B. B. between hd and Bethel, reſolved per 
Türiam. 6 B. 2. All. 71. 


— —— 


i!) In what Caſes a Diſſeiſin of at Part ſhall be 


nn a Diſſciſin of the VJ, Hole. 
= WY 4 
1 15 Man be diſſeiſed of Part of a Corody, this is not any B. Ane. 
19 9 Ollſeitin of the Whole. 22 Þ, 6. 10. pl. 76. cites 
Mi 3 : : 8. — kr. 6 
of C ein, pl. 19.cltes 15 E. 4. 5. S. P It the Corody be to take four Loaves and four Flagons of 
0 1 ne every Week he is diſſeiſed of the Loaves; this is no Diſſeiſin of the Drink, but if diſſeiſed of 


o LOaves oaly; this is a Diſſeiſin of all four. 8 Rep. 59. a. cites 22 H. 6. 9. b. and 12 Al 23. 


Ff 2. It 


. 
FAe 2 


2 Rep. 55. 4. If the Diſſeiſee levies a Fine to a Stranger, the Diſſeiſor ſhall retal 


Le mA. C « A. the Lands for ever; becauſe the Diſſeiſee againſt his own Fine cannot 
\ - Buckler's 


an {57 4 claim; but by the Fine the Right is extindt, of which the Diſſeiſor ſbul 
, 3 take Advantage. Mo. 423. pl. 591. Paſch. 37 Eliz. adjudged both in 
M 


Point there C. B. and in B. R. Buckler v. Harvey. 
it was ſaid a 

accordingly. a 
Court; but Popham and Gawdy thought that Diſſeiſor ſhould not take Advantage of ir. -—— Mar 
x os, pl, 180 Reeve and Crawley Juſtices held that this Fine ſhall enure only by way of Eftop: -', and 
28 F321 Eſtoppels bind only Privies to them, and not Strangers, and therefore the Diſſeiſor here mal! 0 
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= Aſſiſe, 2: Tf a Man be diſſeiled of Part of the Profits of an Office this 
eee not any Dilleiſin of the whole Office. 22 P. 6. 15. 


Br. Diſſeiſin, pl. 10. cites 15 E. 4. S. P. 


3. Ik a Man holds of me 20 8. Rent, and diſſeiſes me of 101 
thereot, this is a Diſſeiſin of the Whole. 22 H. 6. 10. h. 
Br. Aſſiſe, 4. If a Man ſeiſed of a Manor which extends into ſeveral Count. 
Ba nes and one ditleiſes me of an Acre in one County, this ts not any T 
For Entry fffſin of the Reſidue of the Manor. 22 P. 6. 10. b. 


or Livery 
of Seiſin in one County in Name of Things in two Counties ſhall not ſerve but for t | 
Per Paſton. Br. Diſſeiſin, pl. 10. ch S. C. . he one Coup. 


Br. Aſſiſe, If ve Coparceners are, and the one takes more Profits than ge, 
ee — * * a Diſſeiſin to the others, though he * noo Faun 
5 the others; but if the others zake this little Part it ſpall abate the Writ 
Br. Diſſeiſin, pl. 18. cites 7 Af. 10. 
6. Diſſeiſin of one Parcel of an Office, or of the Profits of an Office, i 
no Diſſeiſin of the whole. Br. Diſſeiſin, pl. 10. cites 22 H. 10. pe 
_—_ diſſiſes me of Part of a Houſe, and I 
7, If one diſſeiſes me art of a Houſe, and I am in Poſſaſton 
reſt of it, it is at my Election whether I will admit mytel 4.4 40 
_— ot the Houſe or not. Sty. 341. Mich. 1652. Cydall v. Spence 
& * 


5 A ky  & md, 


— 


ds + 
— 


[oth 


(N) Where it is purged. 


I. | is the Iſue in Tail enters after the Death of his Anceſtor upon th 

Diſcontinuee within Age, and aliens in Fee, he ſhall not have For- 
medon, but Dum fuit infra ætatem, becauſe the Diſſei/in is not purged h 
the Diſcontinuance, Br. Formedon, pl. 47. cites 7 E. 4. 19. 

2. It a Man a for Life, the Remainder over to another for Life, it 

he in Remainder diſſeiſes Tenant for Life, and after the Tenant for Lit 

dies, he in Remainder is not now any Diſſeiſor; for by the Death d 
the Tenant of Life, he in Remainder is now ſeiſed by his Remainder, 
and the Fee reveſted to him in Reverſion; for there he in Remainder 
cannot enter after the Diſſeiſin, inaſmuch as there is a Meine Remain» 
der between them. Br. Diſſeiſin, pl. 74. cites 19 H. 6. 22. 

3. If a Man diſſtiſes my Father, and I enter upon the Deſſeiſor, and 
after my Father dies, now I ſhall retain againſt the Diſſeiſor, and ye 
the Diſſeiſor may have Action of Treſpaſs againſt me for my firſt En. 
try ; for Aſiſe lies againſt me in the Life of my Father; Per Brian and 
his Companions. Brooke ſays Quzre inde ; tor Diſſeiſor cannot mike 
Title. And fo ſee that the Deſcent of the Right after ſhall change hö 
Matter. Br. Diſſeiſin, pl. go. cites 21 E. 4. 18. 


Gouldsb. 162. pl. 96. Hill. 43 Eliz. S. P. put by Coke Attorney-General to the 


take 


. 
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who Benefit of it, and therefore did conceive 2 Rep. 56. a to be no Law. Diſſciſce levied a | 
Vine, and declared the Uſe of it by Deed to the Conuſee. Bridgman held that this ſhall not enure to | 
the Diſſeiſor ; but it no Uſe had been declared, then it ſhould enure to the Uſe of the Diſſeiſor, and ] 
extinguiſh the Right of the Diſſeiſee. Lev. 128. Hill. 15 & 16 Car. 2. at Lent Aſſizes at Southwark. 
peterborough (Counteſs) v. Blud worth. | 


g. If a Leaſe for Life be made, the Remainder for Life, the Remain- By the | 
Jer in Fee, and he in Remainder for Life diſſeiſes the Tenant for Life, and Death of , 
then Tenant for Life dies, the Diſſeiſin is purged, and he in the Remain- the Diſſciſee 

der for Life has but an Eſtate for Liſe 3 And ſo note a Diverſity, where tat u rong- | 


the particular Eſtate for Lite is precedent, and when ſubſequent, Co. 3 8 | 
Litt. 276. a. a rightful | 
Eſtate by 


Operation of Law. $ Mod. 53. Arg. | 


6. Rights, and the purging of wrongful Acts are always favoured in MS. Rep. 
Law, and therefore where a Diſſeiſin or Abatement is made, and the way * | 
Difleiſee brings his Ejectment, and has a Verdict and Judgment for rome" 
him, (but no Execution) yet an Entry being found as being in the De- Riſen & 
claration of Ejectment, that Entry will purge the Diſſci/in, and the con- al'. 
tinuing in Paſ bon afterwards is only as a Treſpaſſor. See Hill. 12 Ann. 
B. R. Goodtitle v. Riſden. The Caſe was as follows, viz, | 
In Eje&' Firmæ the Plaintiffdeclared, that Brown Forteſcue, 13 April "2 
Anno Reginæ nunc 9. did demiſe to the Plaintiff two Meſſuages, two 
Gardens &c. with Appurtenances in Clauton in Com' Devon' ha- | 
bend? a 25 Die ejuſd' Menſis Aprilis for ten Years then next follow- 
ing, and that James Forteſcue poſtea ſaflicet eodem 13 April' Anno ſu- 
radi did demiſe the ſame Tenements (as above) &c. and alſo that 
— Forteſcue poſtea ſcilicet eodem 13 Die Aprilis Anno nono 
ſupradi&t* did demiſe the ſaid Tenements (as above); that by Virtue 
thereof the Plaintiff entered, and was poſſeſs'd until the Defendants 
ejected him &c. On Not Oe N and upon a Trial at Devon 
Aſliſes, the Jory find a ſpecial Verdict, viz. they find that Leonard 
Pore was ſeiſed of, and in the Premiſſes with the Appurtenances in 
his Demeſne, as of Fee, and being ſo ſeiſed 3 Martii, 16 Jac. 1. by 
a certain Indenture made between him of the one Parr, and Richard 
Gedge, and John Mayne, ot the other Part, did infeoff the ſaid Rich- 
ard and John, habend' to them and their Heirs, to the Uſe of Leonard 8 
for his Life, and aſter his Deceaſe, then to the Uſe of * M. the Wife * The true 
of John Pote, Son and Heir apparent of the ſaid Leonard for the Term _—_— wes 
of her Life, and after the Deceaſe of Leonard and M. to the Uſe of the ne), 
ſaid John Pote, and the Heirs Male of his Body lawtully begotten, or an odd N 
to be begotten, upon the Body ot the ſaid M. and for Default of fuch Chriſtian 
Iſſue, to the Uſe of the Heirs Males of the Body of the ſaid Leonard Name for a 
Pote, lawfully begotten upon the Body ot Willmot his late Wife, de- 323 ind 
waſed, and for Default of ſuch Iſſue to the Uſe of the right Heirs of (510 
the ſaid Leonard Pore, That M. died in the Life- time of Leonard, 
and Leonard died ſeiſed of fuch Eſtate in the Premiſſes as atoreſaid, 
alter whoſe Death the ſaid John Pore entered, and was ſeiſed in his 
Demeſne as of Fee Tail, and had Ifſue by M. Leonard his eldeſt Son, 
John his ſecond Son, and Thomas his third Son; that John Pore the 
ather died ſeiſed &c. and that the Premiſſes deſcended to the ſaid 
Leonard as the Son and Heir of the Body of the ſaid John Pote the Fa- 
ther, begotten on the Body of M. whereupon Leonard the Son enter- 
ed, and was ſeiſed in Fee Tail, Remainder as aforeſaid ; and being fo 
ſeiſed the ſaid Leonard the Son, 22 Die Martii 1688. died thereof ſeiſed 
without Iſſue; that John the ſecond Son died in the Lite-rime of the 
laid Leonard al ſo without Iſſue. They find that Leonard the Son in 
his Lite-time married one Eliz. Pine, who ſutvived him, and immedi- 
ately after his Death entered &c. into the Premiſſes, and during her 
Lite continued the Poſſeſſion thereof; that one John Truebody in 


her 


— 
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—— — — IE ee 


” Johanni Truebody a 25 Die Martii tunc ult' præterit' uſque fi 


ment' prædict' &c. intravit & fuit inde Poſſeſſionat' & tic inde Poſſeſf. 


poſtea ſcil' Die & Anno in Narr' inde mentionat', did demiſe to the 


—̃ — 
her Lite-time, viz. Trin. 2 W. & NM. in C. B. impleaded the ſaid Eli 
(atter the Death of her faid Husband) & al' in a Plea of Treſpay 
and Ejectment (inter al) of the Premiſſes upon the Demiſe ot the laid 
Thomas Pote, Nairando verſus eos inde (inter al') Modo & Forma fte. 
quen* videlicer Devon fl. Johannes Raw, Eliz. Pote, & al' attach 
ſuerunt ad reſpond' Johanni Trucbody Gent' de placitoquare Vi & Ar. 
mis quiiq Meſuag &c. que predict” Tho. Pore dimititier ad terminum 
&c. intraverunt & ipſum 88 Truebody a firma ſua prædig 
ejecerunt &:c. et unde idem Johannes Truebody &c. ad tunc quere, 
batur quod cum predict Tho, Pore 1 Aprilis 2 W. & M. &c<c. dig. 
fitier eidem Johanni 'I ruebody Tenementa predict &c. habend' ei 


dem 


5 nem 
Termini quinꝗ' Annorum ex tune prox? ſequen' plenar* complend' & i. 


niend” virtute cujus quidem dimiſſionis prædict' Truebody in Tene. 


onat' exiſten* prædict' Johannes Rawe & al' poſtea ſcilicer eodem | 
Die Aprilis Anno ſecundo ſupradict' apud Clauton &c. Vi & Armiz 
&c. in Tenementa. &c. cum Pertinentiis quæ præfat' Thomas Pott 
eidem Johanni Pote iu Forma prædiët' dimiſit ad Terminum qui non- 
dum preteriit intraverunt & ipſum Johannem Truebody a firma ſu 
prædict' ejecerunt & c. Upon Not Guilty pleaded and Iſſue thereupon, WI 
In quo quidem placito talit' procets* fuit in eadem Cur. &c. quod po- 

ſtea ſcil' Term' Sancti Mich. Anno ſecundo ſupradict' prædict' Johan- 
nes Truebody per Cons ejuſdem Cur. recuperavit verſus prælat' [uhan- 
nem Raw Eliz. Pore & al' Terminum ſuum prædict' (inter al”) de & 
in Tenement' przdict' cum Pertin* &c. ad tune ventur* & ſuper ind: 
Johannes 'Truebody petiit breve dictorum nuper Regis & Regine de 
Habere fac' eidem Johanni Truebody poſſeſſion' Termini ſui predict 
ad tunc ventur* de & in Tenementꝰ predict” &c. per ipſum ſic ut pre- 
fertur recuperat' prout per Record” & Proceſs? &c. They tur. 
ther find, that after the ſaid Judgment, and betore any Entry by the 
ſaid Thomas Pote, or by the ſaid John Truebody, a Fine was levied a 
Die Sancti Mich. in Tr' Septiman* Anno Regni VV. & M. ſecundo be. 
tween John Forteſcue jun. Gen* Quer', and the ſaid Tho. Pore De- 
torc* of the ſaid Premiſſes &c. unde Placitum convention' fac inter 
eos &c. ſcil quod the faid "Tho. Pore did acknowledge the ſaid Pre- 
miſſes to be the Right of the ſaid John, ur illa que idem Johannes hi. 
buir de Dono ipſius Thomæ &c. prout &c. They further find, that 
the ſaid Fine levied of the Pfemiiles was, and by a certain Indenture 


dated 1 Die Maii, Anno tertio W. & M. and made between the faid 1 
Tho. Porte of the one Part, and the ſaid John Forteſcue of the other x 
Part was, at the Time of the levying thereoſ, to have been had and 1 
levied to the Uſe of the ſaid Thomas Pote and his Heirs for ever; that (| 
the ſaid Thomas Pote atterwards, ſcil' 2 Die junii, Anno 5 W. & M 1 
entered upon the ſaid Premiſſes, and was thereot ſeiſed &c. and being F 
ſo ſeiſed, he the ſame Day by an Indenture made between him of the # 
one Part, and the ſaid Brown Forteſcu2 of the other Parr, and then 1 
ſealed and delivered by the ſaid Thomas upon the ſaid Premiſſes &c. ft 
in Conſideration of 500 J. paid to him by the ſaid Brown Forteſcue, h 
did demiſe to the ſaid Brown Forteſcue the ſame Premiſſes &c. habend p 
for the Term of 1000 Years, by Virtue whercot the ſaid Brown Forteſ- 

cue entered, and was poſſeſſed &c. They further find, that the ſaid 3 
Eliz, Pote pottea ſci” 26 Die Martii Anno Domini 1710 died, and t 
that after her Death the ſaid Anthony Riidon, and others, entered in- | 
to the ſaid Premiſſes, and were thereot' ſeiied &c. and that atterwards : 
the ſaid Brown Forteſcue, by Virtue of the ſaid Demiſe, entered into } 


the Premiſſes &c. and was thereof ſeiſed &c. and being ſo poſſeſs d, 


ſaid 
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4 George Goodtitle the Premiſſes &c. That the ſaid George Good- 
le by Virtue of the ſaid Demiſe entered &c. and was poſſeſs d &c. 
on whoſe Poſſeſſion the ſaid Anthony & al" re-entered & ipſum Geor- 
um a firma ſua predict” &c. inde ejecerunt prout idem Georgius in- 
rius verſus eos inde queritur ſed urrum &c. ; 
This ſpecial Verdict was argued Paſch. 12 Ann. by Serjeant Prat for 
e Plaintiff, and Serjeant Hooper tor the Detendant ; and in Mich. 
erm tollowing it was argued by Serjeant Pengelly tor the Plaintiff, 
d by Serjeant Chethire tor the Detendant ; and in Hill. Term tol- 
ding che Court of C. B. ſci Lord Trevor Ch. J. Blencowe, Tracy, 
4 Dormer, gave Judgment tor the Plaintifl. ; 
rue Ch. ]. delivered the Opinion ot the Court as follows, viz. that 
1 ſpecial Verdict three Queſtions had been made and argued 
TE + Bur ft. Whcther, as chis ſpecial Verdict was found, Elizabeth 
e, who was the Wie ot Leonard Pote, muſt be taken to have en- 
red by Difleiſin or Abatement, and to have gained an Inheritance by 
ere Whether this Entry mutt imply a Diffetſin or Entry by A- 
ES. cnn, or muſt be ſuppoſed to be a wrongtul Entry to him who had 
ee Ric . 
1 next Place, whether the Recovery in the Ejectment that was 
hroſecuted by Thomas Pore againit Elizabeth, (ſuppoſing there had been 
= D:1{i-ilin, has not purged that Diſſeiſin, and re-veſted the Eſtate in 
FL homas? And EEC : | 5 
zdly, Admitting there was a Pitlvitin to him, and that that Diſſeiſin 
vas not purged, then whether the Hine levied by him, who was dillei- 
a, to John Forteſcue, who was a Stranger, and had nothing in the E1- 
ate did not work by way of Extinguithment, and for the Benefit of the 
ceiendant, the Right of the Leſſor of the Plaiaiiff being extinguiſhed 
by the Fine? | | 
rie werc the Queſtions argued at the Bar; now if either of them 
de with the Plaintill, he has a good Title; ſor if there were no Dit- 
eijin, or it the Difteiſin was purged, or it there was no Extinguith- 
ment by the Fine, it is plain he had a good Title unleſs it had been 
jeſttoved by theſe wrongtui Acts. 

Tnat as to the firſt Queſtion, whether it was a Niſſciſin or not, and 
as to the third Queſti©n, whether the Fine levied by a Diſſeiſce to a 
Stranger, to the Uſe of him and his Heirs, did work by way of Ex- 
tinguuhment or not, the Court, 2s to either of them, would not de- 
liver any Opinion at all; Bur upon the ſecond Queſtion the Court 
were of an Opinion, that the Recovery in Ejectment had purged the 
Pittettia, When an Ejectment is brought the Plaintiff declares upon 
an Entry ; fſt. He declares of a Demiſe or Leaſe made ro him by his 
Leſſor, and then of an Entry by the Plaintiff, and then that atterwards 
the Defendant entered upon him, and ejected him; now all this is con- 
teſied by the Rule of the Court, and this Conteſſion is in Nature of an 
Eſtoppel, that the Entry will purge the Diſſeiſin, therefore after a Re- 
covery in Ejectmenr the Plaintiſt, or his Leſſor, may bring an Action 
tor the meſne Profits from the Time of that Entry. This is the con- 
ſtant Practice, the Defendant has confeſſed the Entry; As to himſell 
he is concluded trom denying it afterwards, he is accounted a Trel- 
palior, and rhe meſne Profits thall be recovered againſt him. 

There is nothing plainer in the Law, than that Rights, and the purg- 
ing of wrongtul Acts, are always tavoured ; therefore where the Plain- 
tilt has recovered his Eſtate, and an Entry is found by the Jury that 
Entry purges the Diſſeiſin, and the Continuer in Poſſéſſion atterwards 
is but as a Treſpaſſor, though chere wes a Difſeiſin it is now purged; 
But whether there was a Ditteifor or not, or whether Fine Jevied by a 
G g Dulleiſee 


— 


— 


RPF >" . 
Diſſeiſm. 


1 


114 


Ditleitce will extinguiſh the Right, it is not neceſſary in this Ca * 
the Ourt to give any Opinion upon at all; fo the Plainciff muſt hu. 
his Judgment. judgment pro Quer* per tot. Cur. : 


. 8 7 1 W 
—b' — 3 * 
| cl 
(O) What Actions &c. Diſſeiſee may have againſt 
Strangers. 
1. IF the 7enant of the Land with Warranty be difſeiſed by a String, iſ = - 


he ſhall not have this Writ during this Diſſeiſin, becauſe be 
not Tenant of the Land during the Diſſeiſin, and the Writ ſuppo, 
him Tenant. 11 H 3. Rot. 3. between Simon of Abendun and 
5 o eſſebuty agreed aud adjudged. 2 Roll Warrantia Ch. 
tæ ( 6. 7 
2. Ho 5 a Stranger takes unjuſtly redditum Terre, N. 18, as it ſeem, 
takes the Profit ot the Land, by which is intended a Diſſeiſin) m WARS © 
the Tenant, or of the Tenant, he ſhall not have this Writ; for he 29 
have his Afiſe it he will. 11 H. 3. adjudged. 2 Roll Warray a 
Chartæ (D) pl. 9. gl 


— * ” * FO —— » „„ 
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P) What Charge of Diſſeiſor ſhall bind Diſſeiſee 


1. Oungeſt Son diſſeiſes the Elder. In Aſſiſe or other Action u 

is tound by falſe Oath againſt Plaintiff Then the young 
grants a Rent-charge and dies without Iſſue. Before Attaint brought Wi 
he muſt hold the Land charged; for he comes in now as Heir to his In. 
ther. The Attaint is gone by his Death, and no Remitter contrary 
to the Recovery. D. 5. b. pl. 1. Trin. 24 H. 8. = 

2. Diſſeiſor leaſes tor Life, and grants Reverfion to Diſſeiſee. Dil iſ 

ſeiſee accepts the Rent of Leſſee. Quzre, it Diſſeiſee ſhall ouſt Leſſee? 
D. 30. b. pl. 207. Hill. 28 H. 8. in Cauc. Compton v. Brent. 


(Q Power of Diſſeiſee or Diſſeiſor as to Strangers. 


1. JF a Man is diſſeiſed, and the Diſtiſor makes Feoffment, and tht Wi 
Diſſeiſee re-enters, he ſhall have Action of Treſpaſs as well again WY 


the Diſſeiſor as againſt the Feoffee, and recover all his Damages, ft 
that by divers Writs every one ſhall be charged for his Time of tht 
Damages. Br. Treſpaſs, pl. 31. cites 33 H. 6. 46. 

2. If Diſſeiſor takes the Beaſts of a Stranger Damage<feaſant 9 — the 
Land, and after Diſſeiſce ra-enters, yet Diſſeiſor may juſtity the 
the Beaſts raken betore the Re-entry till Agreement be 
Kelw. 40. pl. 3. Mich, 17 H. 7. 


eeping 
made with him 


g. 4 


. * 
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ber makes 4 Leaſe for Life or Years, the Diſſeiſce ſhall ; 


not have Action of Treſpaſs Vi E Armis againſt him, becauſe he comes 
in by Title. For this Fiction of Law that the Franktenement hath al- 
ways been in the Diſſeiſee, ſhall not have Relation to make him that 
comes in by Title to be a Treſpaſſor Vi & Armis. Arg. Godb. 318. 
cites 11 Rep. $1. [Mich. 12 Jac] ; 

4. If a Man enters on another, and makes a Leaſe for Life, he gains 
a Reverſion, and ſhall maintain an Action of Waſte. Arg. Godb. 318, 
| pl. 417. Paſch. 21 Jac. in Scacc. 


—_—— „ * „„ 


(R) Writ and Pleadings. 


1. IF. ve Coparceners are, and the one takes more of the Profits than he 
20 ought to take, this is a Diſſeiſin to the others, though he relin- 
ES quithes Part to the others, but if the others take this little Part it Ball 
= at the Writ, Br. Diſſeiſin, pl. 18. cites 7 Aff. 10. 

2. In Aſſiſe if Diſſeiſor named in the Writ comes in proper Perſon he 
may plead in Abatement of the Writ. Bt. Diſſeiſin, pl. 20. cites 8 
All. 2. NIP 
3. In Mortdanceſter of Rent, the Pernor of the Rent was not ſuffered 
to plead Hors de ſon Fer, and therefore it ſeems that this is only tor the 
Ws Tertenant, Br. Diſſeiſin, pl. 80. cites 12 Aft. 38. But it ſeems 
2. 6. 1. That Stranger to the Avowry thall plead this Plea well, but 

W there he 5 Intereſt in the Land, contra of Pernor. Br. Difſleiſin, 
I. 80. | EG | 
g 4. A Diſſeiſor ſhall not plecd Recovery in Abatement of the Writ, nei- 
ther by Concluſion nor Miſnoſmer, nor otherwiſe, without ſewing the Re- 
cord immediately; tor he cannot loſe the Land by Failure of Record, as 
the Tenant may, therefore the Aſſiſe was awarded immediately; Quod 

Nota. Br. Atliſe, pl. 413. cites P. 20 E. z. | 

5. The Diſſeiſor hu not plead Record in Abatement of the Writ, nor by 
Concluſon; Per Skipwith. But per Grene, Diſſeiſor ſhall plead 1Mj- 
noſmer of the Plaintiff, or that the Feme Plaintiff is Covert Baron. But 
Shard e contra of the Coverture nor Record, unleſs he ſhews it immedi- 
ately ; tor it the Record be deny'd he cannor loſe the Land by Failer 
ot the Record; Per Thorpe, Diſſeiſor may plead that he was Huter- 
Joits acquit of the Diſſei/in. Br. Diſſeiſin, pl. 93. cites 20 E. 3. Fitzh. 
120, | 
6. Præcipe quod reddat againſt Pernor of the Rent, who ſaid that he 
fs Tenant of one Houſe out of which &c. and V. N. not named, is Tenant of 
the other Houſe out of which &c. Abſque hoc that he is Pernor of any Rent 
of this Houſe, and a good Plea, and the Demandant was compelled ro 
maintain his Writ; for if there is not all the Tenants nor Pernors 
named, this is not well. Br. Diſſeiſin, pl. 93. cites 21 E. 3. 24. 

7. Entry, ſuppoling that the Tenant entered by W. and K. his Feme. 
and the Tenant /aid that the Feme's Name was J. Priſt; and the De- 
mandant was compelled to maintain his Writ that her Name was K. 
For known Ly the one Name, and the other is no Plea. Br. Enter en le per. 
pl. 16. cites 21 E. 3. 47. 48. | 

8. In Affiſe Diſſeiſor ſhall nor plead Ancient Demeſue, nor any but the 
Tertenant, and he who takes upon him the Tenancy, Quod Nora, Br. 
Diſleiſin. pl. 83. cires 21 Aff: 2. 


t 


ew 


9. Inf 
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9. In Aſſiſe Diſſeiſor ſhall not plead hat the Plaintiff was fei 
Day of the Writ purchaſed ; tor this is tor him to plead who takes pn 
him che Tenancy, Quod Nota, by Award. Br. Diſſeiſin, pl. 44. dim 
26 All. 49. | 

10. 2 againſt B. and A. and B. pleaded to the Aﬀſiſe as Jin 
of the Franktenement; and A. pleaded that the Plaintiff was ſeiſed q 
the Franktenement the Day of the Writ prirchaſed, and yet is, where the 
Plaintiff had elected B. for Tenant before, and from hence it ſeems th, 
the Diſſeiſor may plead this Plea to the Writ, Quod Nota. Br, jj; 
ſeiſin, pl. 51. cites 28 Atl. 41. 

11. bh Aſſiſe it was ſaid by Aſcue J. That among the Aſſiſes Anno z; 
is, that Bailiff nor Diſſeiſor cannot plead that there are wo V7 i jj 
ame Name in the ſame County, aud none without Addiiion. Br. Di. 
ſeiſin, pl. 9. 

12. 5 Aſſiſe the Bailiff of the Diſſeiſor pleaded, That the Plan 
never had any Thing, and if &c. Nul tort. Fiſh. ſaid his Maſter hat 
nothing in the Franktenement, therefore he ſhall not have the Plz, 
and the Opinion of the Court waa with him, and therefore it ſecm 
that the Diſſeiſor ſhall nor have the Plea. Br. Diſſeiſin, pl. 49. cis 
28 Aſſ. 2 | 

13 Ie was the Opinion of the Court, that the Diſſeiſor ſhall ng 
plead that there are two H. g in the ſame County ſcil. Great S. and lit, 
and none without Addition, Judgment of the Writ, r other Plea, jy 
Miſnoſmer of his proper Name, and ſo was the Opinion of the Conn, 
and it ſeems that theſe Words (no other Plea) are intended no other H 
of Miſnoſmer, but Miſnoſmer of his proper Name. Br. Diſſeiſin, pl. 54, 
cites 28 Aſſ. 38. | 

14. In Aſſiſe the Tenant pleaded in Bar by Statute made by hin:lf 
zo the Plaintiff, who had the Land after in Execution by Extent, which 
Plaintiff was after condemned at the Suit of C. in 401. and ibis Land d. 
vc red in Execution by Elegit, as a Chattel, which Hate C. the Defendant 
has. The Plaintiff ſaid that he had the Land in Execution by the Hatt 
ut ſupra, and was ſeiſed till by the Deſendant dificiſed, a&/que hoc thatC, 
had ever any Thing in this Land, Priſt, and the other e contra; and 5 
ſee that in Pleading by Tenant by Statute- Merchant he ſaid that |: 
was ſeiſed, and yet it is only a Clattel. Br. Aſſiſe. pl. 348. cites ; 
Aſſ. 4. £2 
15. Diſſeiſor made Feoffment to a Feme Sole, who took Baron, and Wit 
of Entry was brought againſt both, ſuppaſing that the Feme entered ly tb 
Diſſeiſor, and not that the Baron and Feme entered by the Diſſeiſor, and the 
Writ awarded, Quod Nora, and it ſeems that the Writ had been good 
alſo if the Entry of both had been ſuppoſed by the Diſſeiſor of this 
Part, contra of the Part of the Demandant, as in 5 H. 7. Br. Euer 
eu le per. pl. 34. cites 39 E. 3. 25. | 

16. Aſſiſe by Baron and Feme, quod Diſſeiſivit eos, the Defendant ſul 
that he himſelf was ſeiſed in Fee, and leaſed to B. C. jor Life, who alien 
to the Feme and her firſt Baron; the Plaintiff made other Title, upon 
which they were at Iſ ue out of the Point of Aſſiſe, viz. That the Leſſee 
had Fee, and found for the Plaintiff, and that the Feme was feiſei all 
diſſeiſed before the Eſpouſals, and that the Baron never had Seiſin, Hache 
demanded judgment of the Writ, which is, Quod Diſſeiſi vit cos, bun 
the Baron was uct ſeiſed, & non allocatur, bur Seilia awarded to the 
Plaintiff, tor an Onfter was confeſſed by the Defendant in his Plea beſot, 
and therefore ought not to have inquired of the Seiſin and Diſſeiſn, 

and fo the Verdict void. Br. Aſſiſe, pl. 369. cites 44 Af. 6. 

19. Entry in the Poſt of Diſſci/in to the Brother of the Demandant, ie 
Tenant pleaded Feoffment of this ſame Brother to F. N. Due Eſtate he bas 
Judgment ſi Aﬀic, and held a good Bar; quod Mirum ! for it ſoems 


Argumentati ve. Br. Enter en le per. pl. 19. cites 2 H. 4. 19. Wi 
18. M1 


Diſſeiſin. 

18. Writof Entry ſur Diſſeiſin made to J. N. the Tenant pleaded Feoffment 
this ſame F. N. made to another, Ju Eſtate he has, and held a 4 7 

„ quod mirum ! tor it ſeems only Argumentative. Br. Bar, pl. 14. 
ites 2 H. 4. 19. 
7 Fen Covert is infeoffed, Writ of Entry is brought, ſuppo/ing the 
utry to be by Baron and Feme, as Land cannot revert to the Feme Co- 
ert but to the Baron alſo ; but otherwiſe it ſhall be where the Feme en- 
ors and after takes Baron ſo that he finds che Feme ſeiſed; tor there the 
Vrit of Entry ſhall ſuppoſe the Entry of the Feme only. Br. Enter en 
e per. pl. 12. Cites 7 H. 4 17. 
20. Pernor of the Profits ſhall nor plead Ancient Demeſne, nor Releaſe . Orig i; 
Right, Fine, Recovery, nor ſuch like by Que Eſtate, as it ſeems, un- (Ditterence) 
es ia ſpecial Caſes ; but he may plead a/7 Actions, or . 7 the * D 
%,, er 4 * of the Profits &c. Br. Diſſeiſin, pl. 91. cites x 
i. . Fitzh. 381. 
1 5 In W 2 of Entry ſur Difſeiſin made to the Anceſtor, the Writ But Ibid. 
5 0 as, Ouæ clamat eſſe jus et Hereditatem ſuam, by which the Writ was 0 * 8 
= b.icd. Thel. Dig. 105. Lib. 10. cap. 14. S. 1. cites Mich. 20 E. 2. cf rn kn 
ric 851. but cites 10 H. 6. contra. upon the 

ES | Poſſeſſion of 
. Anceſtor, and in every Writ where a Man demands a Fee Simple upon the Poſſeſſion of his An- 
cor, he ought to have theſe Words, Quæ elamat eſſe jus et Hered' ſuam, cites the Regiſter 228, 


=. but contra in Nat Brev. 191, but in no Writ of his own Poſſeſſion, unleſs in Cui in Vita 
lich, 10 H 6. 9. 


—_ — _ — — 
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22. In Treſpaſs Iſſue was tendered that 7. N. Defendant did not 
i; the Plaintiff to the Uſe of N. P. and the other e contra, and by 
iaby and Davers, it is Negative Pregnant; but if he ſays chat 20 
vit Modo & forma, it is good to all Intents. Br. Negativa &c. 
. ;. citcs 33 H. 6. 37. 5 5 | 
23. In Aſiſe they were adjourn'd for Variance between the Writ and the Br. Aſſiſe, 
arent, ro Weſtminſter, and there to H. ſuch a Day, at which Day the pl 14. cites 
Parties appeased, and the one Defendant took the Tenancy upon him, and > C. 
fleaded in Bar, and the other ſaid that the Plaintiff after the laſt Con- 
rinulauce had entered into Parcel ot the Land put in View and now in 
WP lint, and demanded Judgment of the Writ, and there it is agreed that 
the r ſhall have this Plea to the W ric. Br. Diſſeiſin, pl. 1. cites 
5. H. 6. 11. 12. | | 
24. Aud it is ſaid that he ſhall have every Plea which goes in Excuſe of Br. Aſſiſe, 
Daiiages as this Plea does, and every Plea which poes in Bar and does pl. 14 cites 


act 1eddle with the Right of the Land, as Releaſe of all Actious perſonal ; 8. C. 
Quod Nota, it is agreed that this is a good Bar in Aſſiſe, xt he thall 

ö not plead Releaſe of all the Right, tor this goes to the Right of the 

, Land. Br. Diſſeilin, pl. 1. cites 35 H. 6. 


25. But per Priſot and Fincham, he may plead to the Writ, that at g. agife, 
another Time the Plaintiff brought Writ of a higher Nature vgainſt him, pl. 14 cine 
and he may plead that no Tenant of the Frankteneinert named in the Writ, 8. C. 


ad 7-47 the Plaintiff has nothing unleſs jointly with one F. N. not named 
0 in the Writ who is in full Lite ; for % Pleas do not go in Extin- 
% ment bur in Excuſe of Damages, and therefore by the Entry into 
Ie Part the Aſſiſe is gone, and he cannot recover any Damages. And ſo 
is lee that Entry into Part goes to all the Writ; for the Damages are entire, 
de Quod Nora, by which the Plaintiff ſaid, that he did not enter, and the 
„ cochers e contra. Br. Ditleiſio, pl. 1. cites 35 H. 6. 11. 12. and ſays {ce 
* 4H. 6. tol. in Fine, and 28 Aill. 41. | | 

- 26. In Præcipe quod reddat the Tenant ſaid that J. S. was ſeiſed till 
% him difſeiſed b. fore the Writ purch.:ſed, which J. &. has entered upon 


", lum pending the Writ ; Judgment of the Writ and a good Plea. Br. Dit- 
3 | H h ſeilin, 


— — 


Diſleiſin. 


ſeiſin, pl. 101. cites 5 E. 4. 5. 6. and ſuch a Plea was awarded 
Anno 15 E. 4. and fo ſee that tor his Advantage to abate the Writ & 
| the Tenant may confeſs a Diſſei/in to a Stranger. Br. Diſſei ſin, pl. 19; 8 
As in Dower 27. A Man may confeſs, that he himſelf did a Diſſeiſin for his Benef 
2 Br. Diſſeiſin, pl. 11. cites 15 E. 4. 5. , 
aid that be- | 
ore the Writ purchaſed A. B. was ſeiſed in Fee till by this Tenant diſſeiſed, and th 
yn 22 udgment of the Wrir, and a good Plea — 2 dur And irs 2 Rams 
A. entered by Covin ; for his Fntry was lawful, and a Man cannot do Right by Covin. Br Brief 1 
192. (bis, Cites 15 E. 4. 4. N 
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28. In Aſſiſe againſt Diſſeiſor and Tenant, the Diſſeiſor may plea 
Diſſei in, Wi in 1 and in Excuſe of the To hte he yds 
with the Land; tor the Tenant only ſhall plead to the Right of the 
Tenancy. Br. Diſſeiſin, pl. 75. cites 13 H. 8. 14. Per Brudnel. 

29. And in Aſſiſe againſt Pernar and Tenant the Tenant ſhall plea 
a Diſcharge of the Tenancy only; But the Pernor may plead 10 thy 
Tort, and ſhall intitle himſelf to the Rent out of it if he can. Br. Diſſei. 
fin, pl. 75. cites 13 H. 8. 14. Per Brudnel. 


— 
— 


—— 


(8) Pleadings. What Plea is a Confeſſion of a 
Diſſeiſin. 


1. IN Aſſiſe, they are at Iſſue upon Hors de ſon Fee; the Seiſin and 
| Diſſeiſin ſhall not be inquired ; For it is confeſſed implicative by 
the Plea, quod nota bene. Br. Aſſiſe, pl. 429. cites 10 E. 3. 41. 
2. In Aſſiſe, the Tenant pleaded a Deed in Bar, and waved it, there 
the Aſſiſe ſhall not inquire of the Diſſeiſin, but only of the Seiſn; 
For he is Diſſeiſor by his Plea ; Per Parninge. Br. Aſſiſe, pl. 416. 
cites M. 13 E. 3. | 

3. Releaſe pleaded by the Defendant is a Confeſſion of the Diſſeiſn, 
ſo that the Seiſin and Diſſeiſin ſhall not be inquir'd. Br. Aſſiſe, pl. 
417. cites 22 E. 3. 4. 


— — 


(T) Entry in the Per &c. Pleadings. 


1. LNTR brought by a Feme, in that the Tenant had not Ent!) 
unleſs by the ſame Feme, and the Tenant ſaid that fbe and be 
Baron demiſed to him, Judgment of the Writ and a good Plea, and ſhe 
Put to her Cui in Vita; For it was in Writ of Entry ad terminum qu! 
præteriit. Ir ſeems that ſhe may enter if there be no Deſcent after the 
Diſcoverture. Br. Entry en le Per, pl. 43. cites 6 E. 2. Itinere Cant. 
2, If Writ of Entry be brought in the Poſt which may be within ib. 
Degrees it ſhall abate. So if it be brought in the Per, or in other De- 
gree within the Degrees where it ſhould be in the Poſt, this ſhall abate. 
Br. Enter en le per, pl. 39. cites Ver. N. B. Tit. Brief de Non com. 
s mentis, and Brief de Entry dum fuit infra ætatem, and Fit". 
Fit. Brief 286. 438. and 440. and 17 E. 3. ? 
3. Entry ſur Diſſeiſin againſt a Man and his Feme in the Onibus, 


the Feme not having Entry unleſs by R. wko <crongfully &c. diſſe Io 
} 


Diſſeiſin. 
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and not ſuppoſing the Entry of the Baron, and yet the Writ 
i goo, A it the Baron aliens and retakes to him and his Feme, 


WE: chis 1hall not change the Degrees; For the Feme is remitted. Br. 
ene en le Per, pl. 25. cites 39 E. 3. 25, | 

1 Entry fur Diſſeiſin of Rent, the Tenant made bar of Rent-Charge, 
ache Demandant made Title to the Rent-Service, and good per Cur. 
r it may be that he has both there, and brings the Action of the one, 
d there the Tenant ſhall have new Anſwer, and this to the Writ it 
will in this Caſe, and ſo he had there; For the Bar was not pleaded 


| mis Rent-Service. Br. Entre en le Per, pl. 35. cites 12 E. 4. 


. 11. | 

ww 5. Writ of Entry againſt the Baron and Feme, the Writ ſhall be that 
ene had not Entry unleſs by N. &c. and not that the Baron and Feme 
„„ Entry unleſs by N. &c. Br. Enter en le Per, pl. 36. cites 
SH. 7. 2. g 3 
Wo Fatty in the Poſt, ſuppo/ing that the Tenant had not Entry unleſs 
Sr be Diſſeiſiu which F. S. made to his Anceſtor &c. And he Tar 
„% Dt befor: that the Anceſtor any Thing had, Z. was ſeiſed in Fee and 
7 0 B. jor Term of Life, and B. infeoffed N. by which the Leſſor eu- 
= /or Alienation to his Diſinbheritauce aud died ſeiſed, and the Land 
ſcended to the Tenant as Heir &c, and per tor. Cur. this is no Plea, 
Wecauſe he does not traverſe the Diſſeiſin alleg'd by J. S nor he does 
Wor conſeſs nor avoid it; And per Vaviſor in Wri of Entry the Diſſei- 
t to be confeſs d and avoided or travers'd. But otherwiſe it is in Aſe 
= 4 * there it is ſufficient to plead Feoffinent of a Scranger, and 
WS ivc Colour to the Plaintiff; Contra in Writ of Entry ſur Difſeiſin. 

.. Enter en le Poſt, pl. 22. cites 15 H. J. 16, 17. 

„. In Writ of Entry in the Poſt, the Tenant ſaid that he was ſciſed til) 
e Plaintiff difſeiſed, upon which he entered, and a good Plea. And 
e ſame Law in Treſpaſs. Br. Enter en le Per, pl. 46. cites 16 
. 4 


(U) Pleadings. Traverſe in what Caſes. 


I. NTRY in the Per by which the Tenant had not Entry but by 

J. who diſſeiſed the Demandant, the Tenant ſaid that the De- 
zandant infeoffed F. and no Plea without ſaying ab/que hoc that F. diſ- 
eiſed the Demandant ; For Plea contrary to the Suppoſal ot che Writ 
is no Plea without traverſing the Point of the Writ. Br. Enter en le 
Per, pl. 15. cires 38 E. 3. 2. 

2. If a Man is diſſeiſed he may have Aſiſe or Writ of Entry in Na- 
= of Aſſiſe at his Pleaſure. Br. Enter en le Poſt, pl. 14. cites 
9 H. 5. 9. | 
3. In Entry fur Diſſeiſin it is no Plea that the Plaintiff inſeoſted him 
4x 4 traverſes the Diſſeiſin. Br. Traverſe per &c. pl. 299. cites 
4 H. 6. 29. 

4. In Treſpaſs the Defendant pleaded his Franktenement at the Time 
&c. per quod &c. the Plaintiff” ſaid that before that the Defendant any 
Thing had, P. was ſeiſed in Fee and infeoffed him, by which he was ſciſ- 
ed th the Defentlant enter d and did the Treſpaſs, and he freſhly re-enter'd, 
and becauſe the Defendant acknowledg'd the Treſpaſs, Judgment &c. 
the Defendant ſaid that F. NM. was ſeiſed in Fee, and died ſeiſed and M. big 
Heir entor d and died, and he as Heir to bim, and ſbeu'd hiw Ec. enter d 


and 


Difſeiſin. 


and of ſuch E/tate WAS ſeiſetl at the Time of the Tre paſs &c. and helg, IN 
Plea; For he has not travers'd the Diſſeiſin in the Replica 2 
nor contels'd and avoided it. Br. Traverie per &c. pl. 61. * 5 
H. 6. 33. = 
7 5. In Treſpaſs the Defendant ſaid that he was ſeiſed &c. till ly 4 | ll 
ſeiſed, who infeoffed the Plaintiff upou whom the Defendant enter, 
which Entry the Plaintiff has brought this Action, and the Pn 
ſaid that before the Defendant or the ſaid A. any Thing had, N. was % 
and ſo convey'd the Deſcent to the jaid A. and that the Defendant aA 
after the Death of the Ancgſior of the ſaid A. upon whom A. enter d a1; », Wil 
feoffed rhe Plaimiff, and after the Dejendant did the Treſpaſs, of wii, 
he has brought his Action, and pray*d his Damages, and by the 05 "IE 
nion of the Court the Title is nut good without traverſing the Dion 
alleg d in the Bar. Br. Traverſe per &c. pl. 13. cites 9 H. 6. 32. 8 
6. For it is ſaid there and the fame Year, fol. 19. and zo, hr 
where Diſſeiſin is alleg'd by Suppoſal, as in Wris er Declaration, 4, , 
Aſſiſe or Writ of Eutry fur Ditleiſin, there it is ſufficient to peu 
Matter of Bar as above, without traverſing the Diſſeiſin; But where; 
is alleg'd in Bar, Title, or other Pleading, there it ought to be ©. 
teſs'd and avoided or travers'd, quod nota, and in the Caſe above i. 
Plaintiff has not done the one nor the other. Br. Ibid. 4 
7. Treſpaſs againſt R. who pleaded that his Franktenement &c. t4; 
Plaintiff ſaid that before R. any Thing had, M. was ſeiſed and inte Wi 
the Plaintiff, who was ſeiſed till by N. diſſeiſed, who infeoffed the ſaid 8 
upon whom the Plaintiff freſhly re-enter'd, and the Treſpaſs meſne betum Wi 
the Diſſeiſin and the re-entry, to which the Defendant ſaid, that E. i; 
ſeiſed in Fee, and infeoffed the ſaid R. and no Plea without traverim WR 
the Diſſeiſin to the Plaintitt, Br. Traverſe per &c. pl. 292. cis 
21 H. 6. 5. 6 1 


8. Where the Diſſeiſin is alleg*d by Way Conveyance to the Title « "i p 
Poſſeſſion of the Plaintiff, it is not traverſable, and eſpecially where the b 
Plaintiff and Defendant convey from one and the ſame Perſon. Arg, 1), i 2 


365. b. 366. a. pl. 34. Mich. 21 & 22 Eliz. in Ld. Crumwell's Caf, 
cites 21 and 30 H. 6. 2. and 5 E. 4 and 4& 5 H. 5. 

9. In Aſſiſe, the Tenant may ſay that his Father was ſeiſed, a 
died ſeiſed, without traverſing the Ditieitin ſuppoſed in the Wric « 
Plaint. Br. Traverſe per &c. pl. 279. cites 22 E. 4. 39. 2 

10. Formedon againſt Pernour of the Profits of the Day of the Title ai. 
crued ; Per Littleton the Statute does not give Action but where the 
Detendant is Tenant of the Franktenement the Day of the Action ac- 
crued, and where the Detendant takes the Profits the Day of the Writ 
purchaſed, and ſo the Defendant may traverſe any of the Points; Con- 
tra in Aſſiſe or Action founded upon Diſieiſin, there he ſhall traverſe the 
Diſſeiſin or the Prender ot the Profits. Br. Traverſe per &c. pl. 216. 
Cites 4 E. 4. 38. 


For more of Diſſeiſin in General, See Aſſiſe, Diſcent, Cutty 
and other proper Titles. 


Diſtrels 


Diſtreſs. 


tage Fralant. 7 E. 3. Avowry. 199. 


i | 39 b. by all the Juſtices. | 5.50 Cites 


A) Damage=Feaſant. What Things may be taken 
Damage-Feaſant. 


: =. Gray hound may be taken Oamage-Feaſant running after 


Coneys in a Warren. 2 E. 2. Ffltzh. Diftrels, 20. 
2. So Man may take a Ferrer that another hath brought into 


I 4 his Warren and taken Coneys with. 2 E. 2. Fitzh. Avowry 182. 


3. Ita Man brings Nets and Gins through my Warren J cannot 


tate them out of his Hands. „E. 3. Avowry. 199. 


. 199. „ 
4. 4f a Man rides upon my Corn J cannot take h:3 Horſe Da- * 1 
| 3 ; the End of 

pl. 9 Hill. 21 Car. 2. B. R. the Chief Juſtice ſaid, that a Horſe on which a Man is riding may be 


; rind Damage-Feaſant, and it ſeems he ſhall be led to the Pound with the Rider on his Back 


5. Shocks of Corn may be taken Oamage-Feaſant, 21 I), 5. Br. Diftrec;, 


Firth. Avowry, pl. 263. cites 8. C. and Trin. 14 H. 7. 
Lat. 8. Hill. 1 Car. 8. R. in Caſe of Stilman v. Chance. 


S. P. accordinglv, per Cur. Obiter. 


6. Treſpaſs for taking a Grayhound with a Collar, the Defendant 
pleaded that the Dog was courſing a Hare in his Land, and thereupon 
he took him and led him away; upon Demurrer this was adjudged 
an ill Plea. Cro. J. 463. pl. 10. Hill. 15 Jac. B. R. Athill v. Corbett. 

7. Treipais for cutting the Plaintiffs Nets and Oars; the Deſendant 
juſtified, tor that he was ſeiſed in Fee of a ſeveral Fiſhery, and that 
the Plaintiff with others endeavoured to row on the Water, and with 
their Nets tocatch his Fiſh; and thereupon to preſerve his Fithing, he 
cut the Nets, and Oars &c. adjudged no good Plea, for he might 
hav? taken the Nets and Oars, and detained them as Damage-Feaſant. 
Cro. Car. 228. pl. 5. Mich. 7 Car. B. R. Reynell v. Champernoon. 

8. It ten Head ot Cattle are doing Damage one cannot take one of 
them and keep it till he be ſatisfied for the whole Damage, but may 
bring Treſpaſs for the Reſt. Per Holt Ch. J. 12 Mod. 660. Hill. 


Ws 1; . z. in Caſe of Vaſpor v. Edwards, 


r 


(B) The Goods of m may be taken Damage- 


t ealanr, 


1. 1 F the Lord agiſts the Cattle of a Stranger in the Common Of SAL 
] the Tenants where he himſelk hath Right to feed the C9:n- Fol. 665. 


mon, thouch he hath the Freeholv, pet a Tenant may take the 
Cattle Damage: Feaſant, 30 E. 3. m= ant may take th 


Ji 2. In 


| 
| 
| 
| 


— n 
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2. In Avowry it was held that where J. is amerced in a Leet 
ceiving ot W. by a Year and a Day, who was not put in Dece;,,. Wl 
the Lord cannot diſtrain J. but by his proper Beaſts, and not we, 2 
Beaſts ot another in his Cuſtody, by reaſon that the Offence . te ” 
the Perſon, contra where it ariſes by the Soil, as for Rent-Seryj "2 
Damage-Feaſant; note the Diverſity, for it is good as it ſeems . 1 
Plaintiff paſſed over Gratis. Br. Diſtreſs, pl. 3. cites 41 E. 3. 26 a We 

3. Note, It was faid that it rhe King grants a Rent out of his M: = 
the Manor is not charged, but the Perſon by Petition, the Reil. be 


* . 
* 
# 
— * 
39 
* 
» 
. 
* 


teems to be inaſmuch as a Man cannot diſtrain upon the K. ng, 0 2 7 
have Aſſiſe or other Action agaiuſt him. Br. Charge, pl. 37. on ! -Y 8 


ZL & $60: .M 
2 Leſſor cuts Wood, and puts it in1o his 9 and leaves it on the [,y Ut 
for a Month, and then will carry it away; Leſſee may diſtury ji 
tor he may diſtrain this Damage-Feaſant for the Wrong to him; l 
Doderidge; (N. B In the Cafe in Judgment the Leſſee had covenants 28 


TG im Wi : 1 
not to diſturb the Leſſor in telling or carrying away &c.) P 8 
Hill. 3 Car. B. R. Hayward v. — nn 1 f 
5. The Cattle of a Stranger cannot be diſtrained unleſs they were 1, 
vant and Couchant, but it muſt come on the other Side to ſhew that th, 9 
were not ſo; Per Keeling. Mod. 63. in pl. 6. Trin. 22 Cat.: 
B. R. 28 
— — r e 
12 


(C) Who, in reſpect of his Eſtate, may take Cattle 


Damage-F caſant. 


— — — — 
* 


ger upon the Land Oamage⸗Feaſant. 30 E. 3. 27. = 

2. Ik there be a Shack Common in a Town where cvery ou 

knows his Part, but it lies in Cominon, yet no Commoner mn; 

avow the taking of Cattle Damage-Fealant in any Part of tl: 
Common bur in chat which is his own Part. Mich. 8 Jac, B. 8. 

_ ridge's Caſe, per Curiam. 1 

Br. Avowry. 3. Tf a Man hatd Common for ten Cattle, and he puts in mot. 
pl. 2 * cutes the Surpluſage above the ten may be taken Damage⸗ Feaſant, 46 E. 


„A Commoner may juſtify the taking ofthe Cattle at a St 


9 j 


S. C. —— 
1 The Land- 3+ 12. b. f 
| holders had K 
ü Common for all Beaſts levant and couchant upon their Eſtates; the Plaintiffs were both intitled o 
l this Common, and the Plaintiff putting in more Cattle than were levant and couchant upon his 
1 Eſtate, the Defendant diſtrained them; and the Queſtion was, Whether one Commoner mig": + 
i diſtrain another in this Caſe ? It was agreed in this Caſe, that one Commoner might have an Action | 
4 upon the Caſe againſt another that put in more than were levant and couchant, and that the L 8: Ir 
| might in ſuch Caſe diſtrain; and that where a Commoner was intitled to a Common for a ccrn to 
4 Number of Cattle, as for ten or any other certain Number, there if he ſurcharged, another Con. A 
WW moner might diſtrain. It was likewiſe agreed, that if a Stranger, who has no Right of Comma, in 
4 put in Cattle, any Commoner might diſtrain; but this was id to be a Caſe not ye: reſolv:1, * 
A Whether one Commoner could diſtrain another for a Surcharge in the Caſe of Levancy and Co- Bu 
chancy ; And ſo the Court took Time to conſider till the next Term, Freem. Rep. 273. pl. 390. Wi R 
Paſch. 1698. C 5. Dixon v. James. tt 
If a Man hath a Freehold in a Market-Place, and Corn is brougit “ 
thither on the Market Day, and ſet down, he cannot juſtity the raking Wl th 
ic there Damage-Feaſant. Cro. Eliz. 75. pl. 34. Mich. 29 & 30 Eli. WJ: 
B. R. The Mayor of Launceſton's Cate, 1 


(p) Die- BN" 


Diſtreſs. 3 123 


/D) Diſtreſs Damage-Feaſant. In what Caſes it 
may be. 


1. Jf a Man takes my Cattle and puts them into the Land of ano- 
cher Ban, the Tenant of the Land may take the Cattle Oamage- 
Fcalant, though J. who was the Owner was not privy to the 
Cattle being Oamage-Feaſant, and he may keep them againſt me 
tl Satisfaction of the Damages. Trin. 15 Jac. B. B. between 

WR Rin and Waller, Per totam Curiam. | | 

2. It a Man comes to diſtrain Damage-Feaſant, and ſees the Beaſts Co, Litt. 
bee, but the Owner drives them out, he cannot diſtrain them Damage- 161. a. S. P. 
Peaſant, but is put to his Action of Treſpaſs ; For in ſuch Caſe though = = 4 
ocherwiſe in the Caſe of Rent Arrear the Beaſts ought to be Damage- . gur 
RE Fcafant at the Time of the Diſtreſs; Per the Reporter in a Nota. Ibid. Marg. 

= © Rep. 22. a. cites 16 E. 4. 10. b. and 2 E. 2. Avowry 180. cites that in 


RT: : a Writ of 
R eſcous brought by one named Rich, Hill. 6 R. 2. and abridged by Firzh. tit. Reſcous, pl. 11. it is 


bela that for Dam ge-Fcalant the Party who had the View may purſue and take the Beats in other 
1 Land c. 8 
5 2 5 iſtreſs Damage · Feaſant in the ſtriqteſt Diſtreſs that is ; for the Thing diſtrained muſt be taken in tle 


ery .44 ; For if they are once off, though on freſb Purſuits, you cannot take them; Per Holt Ch. J. 
12 Mod, 661, Hill. 13 W. 3. in Caſe of Vaſper v. Edwards. Y 


z. Treſpaſs againſt A. who juſtified for Diſtreſs for his Lord; the 
Plaintiff ſaid that he had a Cloſe adjoining in which Beaſts were put, and 
they eſcaped and went into the other's Lands where Treſpaſs Cc. and the 
Plaintiff Freſbiy purſued them, and before that he could take them out the 


1 RE Defendant took them, and yet the Diſtreſs is well taken, per Cur. not- 
= wichſtanding the -freſh Suit, and that they were not levant and 
1 88 couchant ; tor they were there without Authority. Br. Treſpaſs, pl. 281. 
= cites 7 H. J. 1. | | 
g 1114 & brought an Ox-hide to Leadenhal! in London to ſell it, and W. 
; RS diftrains it Damage-Feaſant, and juſtifies as Servant to the Mayor to 
Ss whom that Place appertained for the Incorporation; adjudged that the 
% bDiſttreſs is not lawtul, for it was brought there to be fold pro bono pub- 
„lo; for Gwds brought to a Market and expoſed to Sale ſhall not he 


ictrained. Noy 19. Mich. 15 Jac. cites the Caſe ot Sawyer v. 
Wilkinſon. : 
. A. ſuffer'd his Cattle to eſcape into B. his Neighbour's Ground, the 
_ 5 being out of Repair, which B. ought to make, and the Cattle being 
there levant and couchant, without any freſh Purſuit made were dis- 
= 4nd for Rent due from B. and per Cur. the Diſtreſs is not lawiul; 
tor though the Fault was in B. for not repairing the Fences, yet it was 
4.5 Fault to ſuffer them to be levant and couchant there without mak- 
ing any ſreſh Purſuit after them; and Rent is due of common Righr, 
and the Land is the Debtor, where the Landlord muſt retort tor his 
Rent, and is not to egguire whoſe Cattle they are, or how they came 
crc. 2 Roll Rep. 184. Mich. 17 Jac. B. R. Gill v. Gawen. 
„ The Cattle of a Strazger cannot be diſtrained, unleſs they were 5. C. cited 
oht Ren int and couchant ; but it mult come on the other Side to ſhew that n! J. 
ang ten were not ſo; Per Kelynge. Mod. 63. pl. 6. Trin. 22 Car. B. 1 


; endix 

lu. Jordan v. Martin. 1105 in 

1 BS | Caſe of a 
Pickres for Rent —— : Keb. 669 pl. 34. S. C. and per Curiam preter Tu iſden, it muſt be averr'd 


2 Levant and Couchant, but it not being poſitively averred that the Plaintitt was a Stranger, the Cour? 
el Y „ul never intend it fo. 


1. 11 


— — — — — — 
— — ——— 


diſtrain them, but he cannot juſtity the burning them. 2 Jo. 1. 
Paſch. 34 Car. 2. B. R. Bromiall v. Norton. 93 


Br. Grants, 
pl 21. cies 


Br. Exccuti- 
on, pl. 143. 
Cites S. G. 
and Fitzh. 
tit. Avowry. 


37. 


2 Mod. 138 
Cook. v. 


Herle S C. 


. O07 
n. It Turves are ting on a Common Damage- Feaſant a Commone 
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I May 


E e io I 
4 * 3 . ; 
P - 20. 


— 


(D. 2) For Rent. By whom. In reſpect of his 
Eſtate. 


i N Aſſiſe it was faid for Law, that where Rent-Charge deſcen 

to a Daughter, and alter the Land deſcends to the ſame Dian 
and to her two Sifters, nothing is extinct but the third Part of the Ren 
and yet the Daughter, who has the Rent, cannot diſtrain tor the othe 
two Parts of the Rent 2 Partition be made; For ſhe is ſeiſcd of th 
Land per my et per tout with the other two Siſters till Partition b; 
made. Br. Diſtreſs, pl. 37. cites 34. All. 15. 

2. In Scire Facias upon a Fine, it was agreed, where upon a Fin, i 
it reſerv'd, That for not performing of Maſſes by the Prior of B. (th 
Conuſor) That the Jn/tices of C. B. or Barcns of the Exchequer 11121: 
diftrain, and in this Caſe the Cenuſee and his Heirs might diftrain r. 
Diſtreſs, pl. 20. : 1 

3. Where it is reſerv*d, That for Non-Feaſance the Bailiff of the Kin: 


4. Rent reſerv'd upon a Leaſe for Term of Life may be put in Execy- 
tion by Elegit, and the Plaintiff who recovers may diſtrain for the 
Rent, and yet he has not the Reverſion. Br. Diſtreſs, pl. 71. cis 
13 H. 4. 

3. Where a Man leaſes for 20 Tears, and the Leſſee leaſes over fur 10 
Years rendring Rent, there if he grants the Rent to another Man he 
cannot diſtrain; becauſe he has not the Reverſion of the Term; Con- 
tra it he had granted to him the Reveriion and the Rent; Note the 
Diverſity. Br. Diſtreſs, pl. 45. cites 2 E. 4. II. 

6. It was ſaid, that it rhe ing grants a Rent out of bis Minor the 
Manor is not charged, bur the Perſon by Petition; The Reaſon ſeems 
to be inaſmuch as a Man cannot diſtrain upon the King, nor have Al- 
ſiſe nor other Action againſt the King. Br. Charge, pl. 37. cites 13 
„ 
nm. Ceſtuy que Uſe cf a Rent-Charge for Life executed by the Statutt, 
may diſtrain as incident to the Eſtate, che Power of Diſtreis is tram. 
terred ro him by the Statute. Mod. 223. pl. 12. Mich. 28 Car. 2 
(. B Boſcawen and Hetle v. Cook. 

8. It a Leaſe for Nears be mide referving Rent, and then Leſſor at- 
knowledges a Statute which is extended. The Conulce after the extent 
thall bave a Debt or Diſtrain and avow tor the Rent. Per Ventris |. 
2 Vent. 328. cires Bro. tir. Statute Merchant 44. | cites Fitzh. Avow- 
ry. 137. 13 E. 4.] and Noy 74. But he that enters by a Tower i 
Hold jor an Arrear of Rent thall not. Per Veutris J. 2 Vent. 325 
Trin. 1 W. & M. | 

9. In Replevin the Defendant avowed, for that W. R. was ſeiſed 0 
the Place where &c. in Fee, and being 1o ſeiſed he granted a Reli. 
Charge out thereof to V. N. for Life, that IV. IV. is dead, and that he (tle 
Detendant) was his Executor, and diſtrained in the Place where, let 
ſo much Rent in Arrear, and due to his Teſtator in his Life ; but did 
not aver, that the Place where &c. was then in the Seiſin ot the 
Grantor of this Rent, or any other Perſen wav claimed by, mY 

un der 


6 
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'4 Ir bim; And upon a Demurrer to this Avowry Holt Ch. J. held, 
ene Executor might diſtrain either on the Grancor or any other 
Dn, who comes in by or through him, and if the Plaintiff is not 
ble to the Diſtreſs, it is more natural for him to ſhew it in his Re- 
. acion for his own Defence. Belides, the Statute which impowers 
cn to diſtrain, is a Remedial Law, and therefore ought to be ex- 
uaded according to Equity, and extended accordingly, and the 
—_—_ ds therein being (Executors ot Tenants for Lite) may ex vi Ter- 
ai include all Tenants for Life. 2 Salk. 136. pl. 2. Mich. & Hill. 
V. ;. c. B. Howell v. Bell. 


” 


WD. ;) Who may diſtrain for Rent, in Reſpect of the 
| Eſtate or the Perſon in Poſſeſſion. Of the King &c. 


HE one Tenant in remmon may hold of the other, and the 

2 other may diſtraiu and make Avowry, quod nota. Contra it 

ems between Coparceners and 1 before Partition, tor Privity. 

==. Diſtreſs, pl. 64. cites 31 E. 1. and Fitzh. Avowry. 241. 

2. Where a Man has a Scigniory, and this Land is ſeiſed into the 
is of the King by falſe Office, yer the Lord cannot diſtrain upon the 
on of the King, though the Office be Falſe, this Office being iu Force, 
od nota ; For it appears, tit. Treſpaſs, that a Man may traverſe tor 

is Seignory. Br. Diſtreſs, pi. 96; cites 44 E. 3. 1. 

z. K Man cannot diſtrain during the Poſſeſſion of the King, be he 

7 it/d by Office or not, and if he be intitled by Office or Record, and 

rats the Land over, then he cannot diſtrain upon the Grantee. 

Contra where the King enters without Office or Record, and grants it 

over, there he may diſtrain the Patentee, but not upon the Poſſeſſion 

of the King. Br. Diſtreſs, pl. 46. cites 4 E. 4. 22. 

4 I the King is intitled to the Ward of the Heir of the Tenant, and 
che Land is charg'd with Rent-Charge, and the King commits it over du- 
ante minore MAmtate, a Man cannot diſtrain upon the Poſſeſſion of the 

King, nor upon the Poſſeſſion of the Committee. Per Keble, quod 

von negatur. Br, Diſtreſs, pl. 38. cites 1 H. 7. 1), 

5. It the King is intitled by Office to the Land out of which I have a 

Rent-Charge iſſuing, there I cannot diſtrain upon the Poſſeſſion of the 

ig; But it the King gras the Land by Patent, there I may dittrain 

For I am not out of Poſſeſſion of the Rent by the Office. But he who 

© WA pretends Title to the Land is out of Poſſeſſion thereof by the Office, 

© vota Diverſity. Br. Diſtreſs, pl. 27. cites 21 H. 5. 1. 

6. The Land ſubject to a Rent-Charge is privileg'd, and diſcharg'd 
from Diſtreſs while it is in the Hands of the King, yet when it is 
transferr'd from his Poſſeſſion, then the Diſtreſs there is revived; Fot 
Rent is not extinEt by the Poſſeſſion of the King of the Land out of 
which it iſſues, but the Dittreſs is ſuſpended for the Time; bur 
when the Kivg has intirely diſmiſſed himſelt of all the Intereſt ia the 
Land, then the Land is ſubject ro ſuch Charges and Incumbrances as 
it was before; and this ſeemed by the better Opinion. Sav. 125. pl. 
194. Mich, 32 & 33 Eliz. Boſden's Cale, 


K E (EF) Diſtre(s, 
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(E) Diſtreſs In what Caſes a Diſtreſs may he F A 
common Right by a common Perſon, For what Thing 


— 


Litt. S. 213. 1. DR Rent-Services a Diſtreſs map be taken k; C@ f ub 
5. P, nd | mon Right. 45 E. 3. 15 b. 1 ID. 4. 1. b. 3Þ, 6. 1 f U 


142. 4. ſays that Littleton's Meaning is, that the Lord may diſtrain for his Rent of Common Righ 
J 


that is, by the Common Law, without any particular Reſervation or Proviſion of the Party, m 
Br. Ditre,” 2. If mp Tenant holds Land to do Suit to my Hundred, J mayy AY ». 


pl.15- ttain for this Suit ik it be arrear. 8 H. 4. 15. 
Firth. Diſtreſs, pl. 11. cites 8 C. 


3. For Aid to marry ps Daughter, or make his Son a Knight, WM 

Diſtreſs map be taken of Common Right. 39 E. z. 34 though (ai 

was objected he ought to have a Writ to the Sheriff to levy t. 

The Lord 4. The Lord may diſtrain tor Reliet, but if ye dies his Eren 

way diſtrain, tgrg cannot, bnt ſhall have an Action of Debt tor it. O. 453 
have Action 140. (pl.] 37- Co, 4 Ognell 49» b. X 

d . or Adminiſtrators may have Action of Debt, but cannot diſtra in. Co Lit, 3; 2 

a. b. Ibid, 162. b. 8. P. | 


Br. Hariot, $. For an Heriot-Service due after the Death of every Tenait, - 
pl. 6.cires the Lord may diſtram. 27 All. 24. admitted, 
not for Hariot-Cuſtom. ——- Fitzh. Avowry, pl. 147. cites S. C. — 8. P. admitted, Cro E zi 


pl. 8. Trin. 26 Eliz. B. R. in Caſe of Peter v. Knoll. Cro. C. 260. pl. 4 Trin. 8 Car. B. R. . 
jor and Brand wood, S. P. — Jones 300. pl. 2. S. C. & S. P. 


6. It was held, that for Suit- Service a Man may diſtrain, but t 
Amercement for ſuch Rent, but for Amercement for Suit-Real ; As at th: 
Leet a Man may diſtrain; Note the Diverſity, and it was for 2d. bt 
Diſtreſs, pl. 15. cites 8 H. 4. 16. 


7. For Rent reſerved. upon Equality of Partition the Parcener may d. 

ſtrain of Common Right. Br. Diſtreſs, pl 92. cites 11 H. 4. 2. 
Tvid. 126. 3. 8. If one holds of another by Homage, Fealty, and 10 s. Rent, who taks 
pl. 89. S F. Wite and dies, his fe ſhall have che third Part of the Rent as a Rent 


Seck, and yet in Favirem Dotis the ſhall diſtrain for it. Kelw. 104 4 
pl. 11. Caſus incerti temporis. 


And yet be 9. It the Zenant holds of the Meſne by 5 s. and the Meſne holds but 


21 12 d. ſo as he has more in Advantage by 48 than he pays to his Lott, 
ſeeing the be ſpall have the ſaid ; > as a Rent-Seck yearly of the d which pu. 
Fealty is ex- chaſed the Tenancy, Litt. S. 232. 

tinct, the | 
Law reſerves the Diſtreſs to the Rent; for, as it has been ſaid in the like Caſe, ſeeing the Feal!y 
extinct, the Diſtreſs by Act in Law may be preſerved, Quia quando Lex aliquid ali-ui conced!, 
concedere videtur & id fine quo res ipſa eſſe non poteſt. Co. Litt. 153. a. S P for the Rent 
was Rent-Service before, and the Nature of the Rent is not changed by the Act of the Meſne. Keil, 
104 4. pl. 11. —— And therefore if a Man make a Leaſe for Lite, reſerving a Rent, and bi ds hinſel 
in a Statute, and has the Rent extended and delivered to him, he ſhall diſtrain for the Rent, becaulc bf 
Comes ro it by Courſe of Law Co. Litt. 1 53. a. Bur it A Rent-Service is made a Rent Seck by 


the Grant of the Lord, the Grantee ſhall not diſtrain tor it, tor that the Diſtreſs remains with tie 
Fealty. Co. Litr. 153. a. a 


10. It 


(\ 
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io. It is a Maxim in Law, that no Diſtreſs can be taken tor any Ser 
vices that are not put into Certainty\ nor can be reduced to any Certainty, 
For id certum eſt quod certum reddi poteſt, for operter quod certa 
deducatur in Judicium, and upon the Avowty Damages cannot be res 
covered tor that which neither has, nor can be reduced to a Certainty; 
and yer in ſome Caſes there ung be a Certainty in Uncertainty; As a 
Man may hold of his Lord to ſhear all the Sheep depaſturing within 
the Lord's Manor, «na this is certain enough, albeit the Lord has ſome- 
times a greater, and ſometimes a leſler Number there, and yet this 
Uncertainty being reterred to the Manor which is certain, the Lord 
may diſtraia tor this Uncertainty ; Et fic de ſimilibus. Co. Licr. 96. a. 

12. The Lord by Eſcheat thall diſtrain for the Rent after the Death 
of the Tenant, though the Reſervation be to the Leſſor and his Heirs, 
ard both Aſſignees in Decd and in Law ſhall have the Rent, berauſe 
the Rent being reſerved of Inheritance to him and his Heirs is incident 
to the Reverſion, and goes with the fame. Co. Litt. 215. b. : 

13. It a Gift in Tail, Leaſe for Life of Leſſee, or of another, or for Nears And if 1 
be made revdring Rent, ſuck Rent is Rent-Service, and the Leſlor may Arn 
din rain {or it ot Common Right. Litt. S. 214. , ren- 

dering a 
Rent, though the Leſſee ſhall not do Fealty, yet the Leſſor ſhall diſtrair. or the Rent of . 
Right, Co. Litt. 142. b 


14. It upon a Partiticn betwaen Coparceners a Rent is granted out of 3 Rev. 22. 
Part of the Lands deſcended for Equality of Partition, the Grantee 8 
Common Right may diſtrain for this. Co. Litt. 169. b. 1 


15. So it a Rent be ſſigned out of the Lands 20 a Woman for her 
Dower, Co. Litt. 169. b. 2 
... 88 e, 4 bo .. ee, , CLAYS tar nr , 
Go kei, He DELFT, e gp oof ule l, eee, 
ae p (TJ ) 
(E. 2) Taken. How. And where. 


= 7 HERE the Lord comes to diſtrain and ſees the Beaſts, and the g p by alt 
"2 Tenant perceiving it chaſes the Diſtreſs &c. the Lord may pur- the Juſtices 
ſue them, aud dittrain well enough; Qued Nota; and this is where and Ser- 

the Loid ſces the Beaſts as above, and not otherwiſe ; for if they are DES but 
chaſed gut before that he ſees them, he cannct purſue and diſtrain ; nota hee 
3 have Reſcue, 
inde. Br, Reſcous, pl. 13. cites 21 H. J. 40. becauſe he 


had not Poſ- 
ſeſſion. Br. Diftreſs, pl. 50. (bis) cites 8. C. 


2. One cannot Hing open Gates, or break down an Inchſure to take a 
Liſttets. Co. Litt. 161. a. 

3. Horſcs joked to a Plow may be ſevered for Damage-Feaſant ; but 
pel Manwood }, there is a Ditterence in the Books when the Diſtreſs is 
tor Rent. & rice they cannot be ſevered, for they are an intire Diſtreis, 
and he claims no Intereſt in the Land, but only a Rent or Service with 
u hich the Land is charged; bur in a Diſtreſs for Damage- Feaſant the 
Party claims the Land itſelf, aud he may have ſeveral Actions tor 
Treſpaſs tor every Horſe ; for every one af them does Treſpaſs. Cro, 
E. 7. pl. 6. Trin. 24 Eliz. B. R. Tunbridge's Caſe. 

4 by 2 . C M. S. It is thought convenient that a Conſtable thould 
e preſent, chough the Act does not require it. Sir B Shower's Obterva- 
tions on Stat 2 W. & M. cap. 5. 

5. It a Landlord cons into a Houſe, and /ciſes upon ſeme God's a8 a 
Dittrels in the Name of ail the Goods vi the Houſe, that will be a go d 

DC!ZUTE 


b 
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Sciſure of all; but he muſt remove them in convenient Time by c 
mon Law, and now /ince the Stat. of 2 N. & M. immediately, except ik 
Hay er Corn ; Per Holt Ch. J. 6 Mod. 215. Trin. 3 Ann. B. R 
Caſe of Dod v. Monger. 5 0 

6. Upon a Quettion about taking a Diſtreſs, it was held, thy 
Padllic put on a Barn's Door could not be opened by Force to take the . 
by Way of Diſtreſs ; Per Ld. Ch. Juſtice Hardwick, Summer Aſſiſez x 


Exeter, 1735. 


(E. 3) Sold. In what Caſes it may be. 


1. HE Lord of a Manor having a Leet may ſell Diſtreſs takey fe 

[ Offence preſented in Leet as the King may, becauſe it is th 
Court of the King, though ir be in the Hands of a common Perſy 
and he ſhall cauſe a ſtrange Man to be ſworn as the King may; ty 
this is tor the Advantage of the King. Br. Diſtreſs, pl. 39. cites 3 H 
7. 4. Per Fairfax ]. 

2. 4 _ of the King Diſtreſs ſhall be ſold within 40 Days. Br, 
Diſtreſs, pl. 71. 

3. pI po Fairfax, Lord of a Leet of the King may do the like; fi 
_ Pre-eminence goes with the Leet. Br. Diſtreſs, pl. y1. ciies 
Wi" 

Rol] Rep. : 4 A Piſtreſ taken for an Amerciament in a Court Leet may be in. 
. pounded or ſold at the Pleaſure of the Lord. 8 Rep. 4r. a. Trin. 35 


Jac. 8 P. Eliz. C. B. in Grieſley's Caſe. 


— The 
Lord may ſell a Diſtreſs taken for a Fine, Noy 14. Hill. 3 Jac. 


5. Diſtreſs taken by a Bailiff of a Curt Baron lor not doing Suit and 
Service there, being warned, cannot be ſold. Ballt. 52. Mich. 8 |, 

Hewert v. Norborough. 
Yelv. 194 6. A Diſtreſs for an Amerciament in a Conrt Baron of the King's Hun 
8 cannot be fold, but a Diſtfeſs infinite ſhall go. Bulit. 53. Mich. 8 ja. 
2 8 Hewett v. Norborough. 


J. 255. Go- 
merſall v. Wayts. 


7. A Farm leaſed /ay in two Hundreds, and the Conſtable of one Hu. 
dred only, in the Preſence of the Con/table of the other Hundred, /wore the 
Appraiſers and cauſed the Cds diltrained in both Hundreds t0 be fe. 
And per Cur. this is good; For the Dittreſs is entire being made 3! 
one Time, and the Land contiguous ; and then where ſuch Lands are 
in two Counties, and the Goods are diſtrained for one Intire Rent out 
of thoſe Lands, this ig one Di/tre/s, and by the 1 & 2 Ph. & M. 12. 
ought to be put into one Pound; and whereas it was urged, that tis 
Appraiſement muſt be made by the Officers of the Pariſh or Hundrei 
where the Diſtreſs is taken, it was ſaid that the Continuing and Drivii; 
them to the Pound is a taking, 12 Mod. 76. Walker v. Ruinboid. 
cites Lat. 60. [Paſch. 1 Car.] 
The Perſon g. 2 F. & M. Self. 1. cap. 5. F. 2. Diſtreſſes for Rent may be fold in fi! 
* Days after the taking and Notice given if not reple vie; The Diftramt 
Notice, but with the Sheriff, Under-Sheriff, or Conſtable of the Hundred, Parilh, & 


ir need not Place, (who are required to agſiſt therein) ſhall cauſe the Diſtreſs to be ap- 
be immedi- pra'lc 


» CO 
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(od by two Appr aiſors to ve ſworn, and then may Jell for the.” teff ** Time 
4 1 ſatisfying the Rent Arrear, Charge of Diſtreſs, Appraiſement, or ine * 
1 leaving the Overplus (if any be) for the Owner's Uſe, in the Hiſreſi; tur 
A WR ' ble then the hve 
ands of the Sheriff or Can, | Days are to 
tice, not from the Diſtreſs. It the Party replevy, all this is to no Purpole ; 
. make any Sale, ſearch the Sheritf's Othce within the five Days 
ow 8 "de tendered after the ſive Days if no Appraiſement, and a Tender after Appraiſe- 
7 ed Sale, for all 1s but to have the Rent, and no Property is in the Diſtrainer, but only 
nt p : 5 
the Vendee by Se. „ t Age and capable of being Witneſſes ; but t. [ 
A rs that are of Age and Capable of being Witneſſes; hut they muſt be 
Ary P 8 AO for that Purpoſe. The Appraiſement ſhould be in I riting. ; 
bes the Appraiſement is higher than they can be fold for, may they fell them notwith- 


5 —W FF # 


1 they may; ſor the Words are for the beſt Price can be gotten for the ſame; and it is not 


. / raiſed at or above that Rare, Bur are they boind to carry them to 
id, for _— © good Chapmn For the Words of the Act are (beſt Price that can be gotten) and 
Jarket of nen tor the Sale, and Charges are allowed for it. I do think it moſt adviicable, it it 
8 Time 1s er the Value fertled by the Appraiſers, and to ſell immediately to the firit Chapman; 
2 2 it fome ſmall, reaſonable and convenient Time, as a Week or the like. It you cannot 
29%, 5 hs to ſell to the higheſt Bidder. Ard the next convenient Way ſeems to be by givin 
A that — 1 Market or Pariſh Church, ot the Day and Place, when and where the Goods mall 
<6 100 to Sale; yet I conceive, that after the Exp iration of the five Days, and no Replevy, and an 
expo! no the Party may carry any portable marketable Goods and Commodities to the next 
Ro Corn or ths like, and there ſell them, and he ſhall have his Charges allowed for ſuch 
* if he could not have a Chapman at Home; I think it always adviſcable for the Buyers to 
rkg of Sale of all ſuch Goods ſo diſtrained, appraiſed and ſold, and the She ſriſt or Conftable 
* thereto, As to the Charges, I think the Expence in Removal of the Goods, Charges of 
nod for living Creatures, and moderate neceſſary Expences for Teaants and Otheers, will be allow- 
U within the Meaning ot this Clauſe. : p 3 

For the Orerplus (if any) to be ſeſt in the Sheriff or Conſtable's Hands, it is adviſeable for the 
andlord to have a Receipt or other W riting teſtifying the ſame. 2 ; 

For the Cern or Grain, the Law is the ſame as to Sale, only there it is not to be removed, if to 
he Darage of the Owner, otherwiſe it may. dir Barth, Shower's Obſervations on this Statute, ſaid 
o be primed from a MS. of his in the Hands of the Author of The compleat Engliſh Copy holder. 
bl. _ ſold at an appraiſed Price, ſhall be intended to have been fold at the beſt Price, ſince 
he Apprailers were ſworn. Ld. Raym, Rep. 55 Trin 7 W. 3. Walter v. Rumbal. 


n incire Diſtreſs and not ſeverable, and the Hundreds contiguous, 0 1 
bac the Driving was lawtul, and a Continuance of the firſt Taking. judged.— 
alk. 247. pl. 1. Trin. 7 W. 3. B. R. Walter v. Rumbal. 12 Mod. 53. 


4 S. C. ad- 
5 J jud ged. 


Ld. Raym. 53. S. C. held according]y, 


10. Diſtrefs in a Leet of Common Right may be ſold becauſe it is a 
er Record, otherwiſe of Diſtreſſes in Courts that are not of Re- 
cord; Per Holt. 12 Mod. 330. Mich. 11 W. z. 
11. As to Commiſſioners of Sewers that is a ſpecial Power given them, 
ad ot Conſequence ot that they may fell; And Callis takes great Pains 
prove them a Court of Record, and though ſome Acts that order 
hugs to be levicd by Diſtreſs have alſo the Words (and Salc) yer 
= nccetiary Interence can be made from that, for Statutes very oſten 
xpreſs Matters more plainly than they need for greater Caution ; Per 
Holt. 12 Mod. 330. Mich. 11 W. z. 

12. Upon a Liſtringas in a Court-Leet Pro Certo Letæ the Officer can- 
not ſell the Diſtreſs ot Common Right without a Cuſtom; Per Cur. 
I dalk, 379. Mich. 1 Ann, B. R. in Caſe of The King v. Speed. 


L 1 13. 11 Geo, 
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13. 11 Geo. 2. cap. 19. . 1. Gcods or Chattles conveyed away from tte p 
ſes to prevent the diſtraining them for Rent arrear, may be ſized any wh, 
within 30 Days after, and ſola, or otherwiſe diſpeſed of, as if ſrizeq , 
the Premiſſes for ſuch Arrears, ba 

Provided they are not ſold bona fide, and for a valuable Conſiderat 5 


before ſuch Seizure, to any Perſon not privy to the Fraud. 


See the Stat; 


ures and ſe- (E. 4) Impounded. Where. 


veral Pleas 
at (H). 


ONE ſball cauſe any Diſtreſs to be dricey , 
of the County, and if any Neighbour d. i 1 
his Neighbour of his own Authority, and without Fudgment, he ſhall þ 1 

puniſhed by Redemption. Nevertheleſs, if the Lord do ſo againſt hi 7, il 

nant, he ſhall be but grievouſly puniſhed by Amercement. - 

2. Treſpaſs tor diſtraining in one County and carrying into another; ꝶ 

Defendant was condemned upon Inſufficiency of his Plea, and wasch. 

demned in Damages 10 l. taxed by the Court, and that the Deten4,, Wn 
ſhould be ranſomed, and Capias awarded againſt him. Br. Treſys, 

pl. 255. cites 30 Afl 38. 1 Y 

— 4 — 3. If a Man holds Land in Eſſex of @ Manor in the County of Here 

ag 2 the Lord may diſtrain for his Services upon the Land, and bring «4: Wi 
cires 5  Dittreſs into the other County to the Manor, notwithſtanding the tu. 

aud notwith- ute of Marlebridge, cap. 3. Quod nullus duci taciat diſtrictiones & 


ſtandi 7 
Seeing Br. Diſtreſs, pl. 32. cites 1 H. 6. 3. 


tute of Weſtminſter 1. cap. 16. 


1. $2H. 3. capi 4. 


4. Treſpaſs for diſtraining in the County of Wilts, and carrying in WR 
the County of Southampton contrary to the Statute of Marlebdg, 
cap. 4 The Defendant ſaid, that the Place where is a Carve ot LA 
which the Defendant holds of him in the County of Warwick, c 
which he diſtrained tor the Rent arrear, and was going towards t 
County where the Manor is, and the Place where the W rit is brough: 
was in the County ot B. which is the Way to his Manor ot B. ia che WW 
County of Warwick &c. And per Huſſey he cannot juſtify, beca Wl 
the Statute is in the Negative. But per Jenney and Fairtzs Julie 2 
he may juſtify; becauſe the Statute ſpeaks, Quod ſi vicin* ſupra vicin ho Wi 
fecerit puniatur per Redemptionem, & 11 Dominus ſuper renen* ſuum ho. Wl 
fecerit tune puniatur per gravem miſericordiam, and theretore per Fai 
tax rhe Statute is intended of Diſtreſs for Damage feaſant or Rent-c hang, 
and not between Lord and Tenant. But quere inde ; tor the Statute is u 
the Negative as Huſſey rehearſed ; for the Parties demurred in Lan, 
and no Replevin can be made in this Caſe; for a Replevin fhall be 
where the taking was. Br. Diſtreſs, pl. 53. cites 22 E. 4. 11. 

5. It was agreed, that it a Man puts the Diftreſs in his ſcveral Pa 
ture, this is ſufficient Pound-Overt ; and by others, præter Fairtax, i! 
he puts them in the ſeveral Paſture of another, this is a good Pound- 
Overt. Quære, tor per Fairfax it ſhall be where the Plaincitt may 
give them Food without Damage to others, and after Iſſue was taken il 
they died in Default of the Plaintiff, or in Default of the Detendant 
Br. Diſtreſs, pl. 4r. cites 5 H. », 9. 

6. If Lord or Leſſor diſtrains, he cannot make a Pound in the ſant 
Land tor this Diſtreſs; Per all che Juſtices. But per Juſticiarios, i 
he diſtraias for Damage feaſaut in his proper Land, he may impoon 
the 
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. Nota. And per Keble, when a Man diſtrains his 
r _ W i 7 Rent, and os a Pound in the ſame Land, this 
ang of a Pound there is a Diſcharge of the Leſſee, Quod non nega- 
r. T. 


i I. zo. (bis) cires 21 H. 7. 39. K 
I Ly i p_ _ F. t. Diftreſſes ſhall not be driven out of * . 
Hundred Ec. unleſs to a Pound-Overt in the ſame Shire, and within fa Piſtreg 
1 Miles of the Place where taken, and ſhall not be impounded in ſeve- taken in a 
"1 Places whereby the Owner ſhall be conſtrained to ſue ſeveral Replevins, Hundred in 
2 2 every Perſon offending ſhall forfeit to the Party aggrieved 5 1. ſuch a Coun- 


nd treble Damages; and 51. for taking more than 44, for mpounding 55 — 4 


| Hreſs. ſix Miles 
> F g out of the 
unty; and becauſe a Hundred may be in divers Counties, and the Statute is, That the driving 


ht not to be more than three Miles our of the Hundred ; and thar it might be that the Driving 
Pup, fix Miles from the Place where the Diſtreſs was taken in another County, and yet not three 
| 5 7 4 the Hundred u here the taking was, for that Cauſe it was nor adjudged againſt the Party 7 
4, nd that was after Verdict in arreſt of Judgment, Godb. 11. pl. 15. Mich. 24 Eliz. C. B. 
Anon K A 2 2 0 
; as taken in the Hundred of Offlay in Staffordſhire, and the City of Litchfield was ſome- 
: * wr 2 and by Letters Fun of i Marir, the City was made a County of itſelt, 
nd bs which took the Diſtreſs impounded them within a Pound in the County of the City of Litch- 
ld now whether he has incurred the Penalty of the Statute, or not, was the Qaeſtion ? And be- 
Ee he Court had not a Statute-Book there to ſee the Preamble, therefo'e they would give uo Re- 
Golution. Anderſon ſaid the Meaning of the Statute was, becauſe the Bailift of the Hundred might 
ale Dellverance ; Alſo I think it is within the Compals of the Statute, becauſe the City was a 
ovaty ſevered before this Statute made. Goldsb. 100. pl. 5. Mich. 30 & 31 Eliz. Beardſley v. Pilk- 


F I 5 ſaid by the Serjeants at Bar, that the Party may drive the Diſtreſs as far as he will within 


ene ame Hundred, but not above three Miles out ot the Hundred. Gouldsb. 101. pl. 5. Mich 30 & 
>: Eliz. Beardfley v. Pilkington. 

W 4 It a Diſtreſs be of three Cattle, and they are drove about three Miles from the Place where tzken; 
.. cach Beaſt has a diſtinct Owner, the Diſtrainer ſhall forteit three times 51. Per Holt Ch J. 


1Salk. 32. in pl. 2. Paſch. 5 W. & M. in B. R. obiter. 


8. P. brought an Action of Debt againſt N. upon the Statute of 1 & Noy 52. 
2 P. & M. cap. 12. for taking of a Diſtreſs in one County, and driving S. Crand 


. : . he Co 
it into another; and the Caſe was, that three Men diſtrained a Flock of — 8 1 * 


Sheep, and them impounded in ſeveral Places, and if every of them hall gainſt every 
forteit 100 8. ſeverally, or but all together 1008. The Court was Offender ; 
divided, for the Words of the Statute is, that every Perſon ſo offend- 1 ape 
ag ſhall forfeit to the Party rome tor every ſuch Offence 100 s. and broueht is 

WE rrcble Damages; but Walmiley thought that every one ſhould forfeit was held to 
1008. and he put a Difference between Perſon and Party, for many be errone- 
Perſons may make but one Party. Gouldsb. 145. pl. 62. Hill. 43 Eliz. eus, but the 


| C 
Partridge v. Nay lor. * ove 


; Precedents. 
Cro. E 480. pl. 12. S. C. adjudged accordingly in C. B and Judgment reverſed in B. R. 


Mo. 453 pl. 620. S. C. and Judgment reverſed, D. 1779. b. Marg pl. 33. cites S. C. accord- 
pode. But by Fenner, it the Plaintiff had brought his Action againſt them ſeverally, every 
one ſhould have paid 51. Noy 62. in Caſe of Patridge v. Emſon, and ſeems to be S. C. But the 
Reporter ſays Quere, 


9. At Common Law a Man might have driven the Diſtreſs into what 
„County he would, which was miſchievous for two Cauſes; 1ſt. Becaute 
be Tenant was bound to give the Beaſts (being impounded in an open 
Pound) Suſtenance, and being carried into another County, by com- 
mon Intendment he could have no Knowledge where they were. An- 
other Cauſe was, he could not know where to have a Replevin, but the 
Party was, before this Statute, driven to his Action upon his Caſe; and 
albeit this Statute be in the Negative, yet it the Tenancy is in one Coun- 
ty, and the Manor in amt her County, the Lord may drive the Diſtreſs 
Which he takes in the Tenancy to his Manor in the other County, lor 
that the Tenant is out ol both the ſaid Maſchicts ; tor the L'enant by 


doing 
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doing of Suit and Service to the Manor, by common Intendmem 

know what is done there, and therefore may give his Beaſt, g 
„Stat. of Nance 3 and to know where to have his Replevy, the Bailiff of he h. 
Marlb. 52. nor uſually drives the Cattle diftrained ro the Pound of the y,.* 
H. 3.cap.4- And this * Act extends as well ro Goods as to Beaſts. 2 Int. By, 
S. P. cited 10. By Preſcription, it a Manor is one County, and is held ot 1\ 


por Vaud: nor in another County, the Lord may drive a Diſtreſs out of th 


RJ 260. County where it is taken; Arg. Palm. 544. Trin. 4 Car. 


Pl. C. | 
9 b. cites it as held accordingly 30 E. 3. in the Abbeſs of Wilton's Caſe. Ibid. in the Mu, 
is 2 Nota, viz, Vide the Caſe in Termino H. 30 E. 3 fol. 5. in Treſpaſs upon the Statute abr; * 
by Firzh in Tit. Diftreſs, 16. but nota that it is adjudged contrary ro what is vouched here, "Ye 
Ditreſ was in the County of / iliſbire in aPlace which is wiahin the Honour of If allingford, which(y 
and Court is within the County of Berks, ard drove them to the Caſtle, and there Deſiverang t 
made, and at the Suit of the Deferdant the Plaint was removed by Accedas ad Curiam directe 
the Sheriff of Oxford into Bank, and there counted ot the taking in Wiltſhire, and this was hein 
by the Court. D. 168. b. 169. a. pl. 20. Trin. 1 Eliz. Anon. Ke 


11. It Lands in N and Hampſhire are demiſed by one Deu 
reſerving one intire Rent, the Diſtreſs taken in Middleſex canmt be chal 


into Hampſhire, becauſe the Counties are not adjoining ; Per Hol: cl e 

J. Ld. Raym. Rep. 55. Trin. 7 W. 3. in Caſe of Walter v. Runhy : 
4 Mod. 395- 12, Where Land lies in ſeveral Counties, and one Diſtreſs is takey fa rs 
8 5 — 1 an intire Rent of ſome Cattle in one County, and ſome iu the aher, th 0 
an Nite Landlord may drive them all together, and impound them in either (un. 
was taken in ty, (notwithſtanding the Statute of Marlbridge, that a Diſtretz (yl ns 
two Hun- not be driven out of the County) and the Officer of either Counyj | 
dreds, they within the Meaning of the late Act of Parliament of 2 W. & M. N. s 


being conti- ſolved. Comb. 336. Trin. 7 W. 3. B. R. Walter v. Rumbal, 


guous, it is 

but one intire 

Diſtreſs, eſpecially being taken at one and the ſame Time, and for one intire Rent, and it ought y 
be put into one Pound. Ld. Raym. K ep. 55. S. C. held accordingly, and that the chic 
the Diſtreſs over is a Continuance of the raking the Diftreſs, and the Party, ſince it was for ode H 
Cauſe, cannot ſever the Diſtreſs, but muſt chaſe them all together, and impound them in one Pound 
by the Stat. 1 & 2 P. & M. cap. 12. 12 Mod. 97. S C. & S. P. held accordingly. N 


(F) For an Amercement. 


In what Caſes.] 


S. C. cited x, DR Amercements in a Court-Leet for Offences done out d. 


a1 Rep 45. TL Court a Diſtreſs 1g incident of Common Right. Ca. 
is mcident to ©719/Y 41. Doctor and Student 74. M. 12 Ja, B. per Curiam, 

A - | | 
—— > Law-Day, by all the Juſtices in C. B. Quod nota bene, Br. Diſtreſs, pl. 44. cite) | 4 
H 7. 22. EW: 


* Rep a: 2. So for Amercements in a Court-Leet for Offences doi 
b. in Court à Diſtreſs lies of Common Right. 10 Þ. 6. 7. 7 E. amn 


e's 8 E. 2. Avowry 2r. 212. upon Default of Appearance, 


a fortiori, ; : 
Quad licitum eſt pro minore, licitum eſt pro majore. 


; 2 


Diſtreſs. 133 
So for Fincs in a Court a Diltrels is incident of Common 
n . 39 E. 3. 35- admitted. . | 
” Bur the Lord cannot Diſtratn for an Amercement in a Court Brownl. 36. 
on without a Preſcriptlon. Ooctor and Student 47. Co. 11. 8 F. 
fey 45. Kelloway 20 V. 7. 66. | 
> Ir the Lord of a Fair th uſe to have certain Toll far every 

le ot Cattle, and upon A Sale the Toll is not paid, the Lord 
belle any of the Cattle fo ſold, and retam them till Satisac: 

Mich. 13 Jac. B. between Agard and Liſle. | 
« And in ſuch Fair, if a = buys one Beaſt of one Man and 
ther of another Man, and ſo many of ſeveral Men, and refuſes 
pay Toll for any of them, the Lord may ſeiſe any ot the Cattle 
bought by him tor all his Toll. M. 13 Jac, B. per Pobert, 
' Replevin. Where the Lord of a Leet diſtrains for Amercement af- g, Retorn 
in a Leet for Non-appearance at the Leer, the Tenant is bound to de Avers, 
Notice for what Matter he diſtrains ; per Finch, but Wich contra, pl. 11. cites 
I that it is ſafficient for the Tenant to ſay, that in Caſe the Defen- 8. C. 
xt would have notified to him what was amerc'd, that he would 

e paid it. Ahd per Finch, it the Tenant offers the Amercement, 
I the Lord refuſes it, and after the Lord diſtrains, and the Tenant 
rs it again, and the Lord carries away the Diſtreſs he does tort, and 
t once it was offer'd; For he ought to offer it at the Time of the Taking 

and then the Lord ſhall not have Return. And per Wich, if the 
nant comes after the Lord has diſtrain'd, and offers the Rent and 

Lord retuſes, he ſhall not have Return. And ſo ſee that the Di/- 

5 is only a Pledge for the Daty, which Duty when it is offer d the 
rd ought to deliver the Pledge, and after Iſſue was taken upon the 
ptice gratis. Br. Diſtreſs, pl. 8. cites 45 E. 3. 9. 
8. In Treſpaſs the Defendant juſtified for Diſtreſs tor Amercement, in Br. Treſpaſs; 
hich A. the Owner was amerced, and the Iſſue was taken if the Property pl. 59. cites 
the Time of the Taking was in the Plaintiff or in A. who was amerc S, Can 
, Iſſues joines, pl. 46. cites 47 E. 3. 13. 


. ſays, uære 
tie 
Pleading at this Day. 


9. It was held that a Man cannot diſtrain for Amercement for Rent- Br. Amerce- 
vice, but tor Amercement for Suit real as at the Leet, a Man may diſ- ment, pl. 15. 


ia; Note the Diverſity, and it was for 2 d. Br. Diſtreſs, pl. 15. ny 
es 8 H. 4. 16. Real no 


| | | | Diſtreſs 
can be taken but for Amerci ments for Default of Suit. 2 Inſt, 120. 


10 For Amercement in a Leet no Beaſts ſhall be diſtrain'd but the 
pper Beaſts of the Offender, Br. Diſtreſs, pl. 89. cites 12 H. J. 15. 

i. But it a Man holds of a Leet to be Cryer tempore Curie &c. there he 
_ ra: any Beaſts which are upon the Land, held per Fineux, quod 

as, and by the beſt Opinion of the Court; et concord” of the Diſ- 
es in Leet. 47 E. 3. 13. Br. Diſtreſs, pl. 89. cites 12 H. J. 15 
2. It was agreed that a Man may preſcribe for Amercement in à Leet, Br. Diſtreſs, 
diſtrain and fell the Diſtreſs, becauſe it is Curia Regis, and the P!- 97. cites 


Wer derives his Intereſt from the King, quod nota. Br. Diftreſs, pl. FT 


| . cites 21 H. 1, 40. diſtrain for 

I | 8 | | breaking of 
Dye Lac in a Leet by Cuſtom. Br. Diſtreſs, pl. 91. cites 21 H. J 40. See 6 Rey ae 3. 

ock's Cale ——Cro E. 648. Raſing v. Ruddock. S. C. 11 Rep. 44. Godtrey's Caſe. 


. A Man may diſtrain and avow &c. for Rent due from a Copyholder 

Lord of a Manor; For this is a Duty to the Lord at the Com- 

on Law; and therefore an Avowry may well be for it. Cro. Eliz. 
£4. pl. 51. Mich. 38 & 39 Eliz. B. K. Laughter v. Humſties. 

| M m 15. So 


— — —— — — 
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Sav. 93, 94 15. So he may for an Amercement of an Inhabitant impoſeg . 
|. 193: Court- Leet tor refiſiug to take upon him the Office of a Conſtable. 8 R 
RN ” 38. and 41. Trin. 30 Eliz. C. B. Greiſley's Caſe. Þ 

Pg 16. Acommon Perſon Lord of a Manor cannot diftrain for A 
ciaments in a Court Baron, as for Surcharge of Common &. withe 
Preſcription. But the Queen by her Prerogative may. Cro. E. ; 
pl. 1. Paſch 42 Eliz. B. R. Rowlliton v. Alman. is, 

17. Diſtreſs taken for not doing Suit at the Leet may be ſold, and 
in any Land within the Leer of the Beaſts of him that made Dela 

Jenk. 219. pl. 67. 

4 H. 8. nor 18. Upon an Avowry for an Amerciament in a Court 30 


21 , 319. are to be recovered, though found for the Avowant, Jenk. 2“ 
gives any | 8 | 2 
Coſts or Da- Pl. 89. 
mages in this ; ö ; 
Cate. Cro. E. 258. but adjornatur. Haſelip v. Chaplin. S. P. adjudged. Cro. E * 300, p 

v. Grey. Upon producing divers Precedents of Damages and Coſts given ſince the Statute, o 
Court inclined to allow them. Cro. E. 330. Haſelop v. Chaplin, » th 


* 8. C. cited Cro. J. 28. 


19. A reputed Manor will maintain an Avowiy for an Amercemen 
in a Court-Leet, though indeed he had no Manor in Truth. Browil 
170. Reynolds v. Oakley. | | 
20. A Diſtreſs is incident of Right to a Court-TLeet, but in a Cur 
Baron Preſcription muſt be laid to diſtrain. Brownl. 36. 
Action of 21. Upon a Preſentment of a Nuance in a Court-Leet and a pan 


Deke t ” aſſeſſed to remove it by ſuch a Time it was reſolved by All that i 
5 Lord may diſtrain or have Action of * Delt tor ſuch Pain or Amerch. 
zcainſt his ment. Cro. J. 382. pl. 10. Nich. 13 jac. B. R. Pratt v. Stearn, 
Copyhold 

Tenant for a Pain aſſeſſed by the Homage for ay Incroachment on the Waſte, The Court ſcem'd v 
ncline againſt the Action. See Carth. 183. Cudmore v. Hony wood, 


Raym. 204 22. A Cuſtom was laid for ſuch a Townſhip to ſend cue to be ſworn C. 
. V- fable at ſuch a Leet, which not being done a Fine was ſet, and Diftrek 
S. C. Twif. taken for it. Exception was taken, becauſe no Cuftom was alleged 
den J. ſaid warrant the Diftreſs ; For though of Common Right a Diſtreſs may be 
chat when a taken for a Fine in a Court-Leet, that is, where ir is impoſed for 


2 ſuch Things as are of Common Right incident to its Juriſdiction, s 
Cn « for Contempts or the like; yet where Cuſtom only enables them to ſet 


Diſtre's for a Fine, it cannot be dittrained, for without Cuſtom alſo, and cits 
that Duty 11 Co. Godfrey's Caſe, And to this Opinion did the Court incline; 
3 Sed Adjornatur. Vent. 105. Mich 22 Car. 2. E. R. Pierſon 
by the like Ridge. 

Cuſtom. | 

Sed adjornatur—2 Keb Jof. 739. 745 S. C. adjornatur, 


S P. or he 23. If the Bailiff difrains for an Amercement for a Nuſance u 


4 7 Preſentment in a Leet, he mult 7u/ify by Warrant of the Steward. Show, 


of the Coure, 61. Mich. 1 W. & M. Matthews v. Cary. 
1 Salk. 108. 
S. C. A Diſtreſs per Mandatam of the Lord of the Manor is not good; For a Bailiff cannot 
diſtrain by that Means, nor otherwiſe than by Virtue of a Precept directed to him by the Steward 
of the Court, Carth. 5. Mich 1 W. & M. in 8. R. Mathews v Carew. Show o1. 8. C 
& 5. P. accordingly, Zut in an Avowry he need not ſhew any Authority or Precept, but 
then he muſt aver the Offence to have been committed. Carth. 74 S. C. ——— Show 61, 62 
S. C & S. P. accordingly. 3 Mod. 13). 8 C. refolv'd that he ought to fer forth the Wir 
rant of the Steward, without which he canftot jaſtify to diſtrain for an Amercement. But in a Re- 
plevin where the Defendant made Cognizance in the Right of the Lord, it might be well enough — 
S. P. per Popham accordingly; But per Gawdy contra. Cro. E. 698. in Caſe of Steverton ) 
Scroggs.—8 P. 1 Popham, but the other Juſtices conceived otherwiſe, but afterwards ſudgment 
mY according to the Opinion of Popham. Cro. E. 748. pl. 1. Paſch. 42 Eliz. B. R. Rowleſtons 
man. 


nn 3 n 2b 


24 In 
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* 


; 24. In Replevin the Detendant made Conuſance as Bailiff to R. F. and Mr 1 0 5. 
nid that the Place where is within S. and that S. is within the Manor! din ot 4 for 
c. and ſhews a Cuſt um for the uy to elect one of the Reſiants to the plaintiff 
lerve the Office of (vnſtable fox a Year, and ſaid that they elected ſuch Lf ab- 
One to be Conſtable for the Year inſuing, and to take his Oath un- ſent me Par- 
Jer a Penalty of 40s. and at the next Court it was preſented that he fon, 1 
did not take the Oath, and for this 408. a Diſtreſs was taken &c. And ed, and a 
te Plaintiff demurred to this Avowry, that here is a Duty laid to be Time and 
dy Cuſtom, and it is not like to a Fine or Amercement, and therefore Place * 

he Party ought likewiſe to enable himſelf by Cuſtom to diſtrain tor ir, PH . 
other wiſe ao Diſtreſs is incident of Common Right; For the Dete& of nalty when 
Cuſtom to diſtrain, and for want of alledging of Notice, the Court and where 
held the Avowry to be ill ; for this is a Duty by the Cuſtom, and there- he ſhall 


fore the Remedy in ſuch a Special Matter ought to be by Cuſtom like- befor, — 
wiſe. Skin. 635. pl. 4. Hill. 7 W. 3. B. R. Fletcher v. Ingram. \,, take the 

| Oath. 5 
Mod. 127. S. C and the Pleadings.— Comb. 3 50. S. C. adjudg'd, Niſi &c ——12 Mod. 87. 
8 C. the alleging that Notitiam habuit is too general. Judgment for the Plaintiff, —— Ld. Raym. 
Rep 69. 71. 8. tal & S. P. and for that Reaſon, and becauſe the Defendant did not allege a Cuſtom 
for taking the Diſtreſs, it was adjudg'd for the Plaintiff. 


1 
Pay — 1 aa et. 4 8 


— 


(F. 2) Pleadings in Replevins, and Avowries ſor 
Amerciaments. 


I. USTOM cannot be that a Man abiding within the Leet ſhall Br. Leer, 
be excus d of the Leet, by their coming before the Conſtable and <p cites 
Port-reeve. Br. Cuſtoms, pl. 11.cites 2 H. 4. 16. 1 
ſeriptiop, 
pl. 13. cites 8. C. 


2. The Lord intitled himſelf to a Leet and a certain Sum Pro Certo; Le. 178. 


ſeiſed of the Hundred without ſbewing the Deed ; Per Periam and Rhodes Werkis 
J. But it the Hundred itſelf had been in Queſt on, then he ought to 
thew a Deed ; but here the Detendanr intitling himſelt ro a Leet, and 
a Leet-Fee by reaſon of the Hundred, it is ſufſicient for him to ſa 
that he is ſeiſed of the Hundred & c. although it be by Diſſeiſin; For 
it he has Poſſeſſion, be it Jure vel Injuria he ſhall have all Things in- 
cident thereunto; For the Poſſeſſion of the Hundred draws to him the 
Leer, and the Leet the Leet-Fee. 2 Le. 74. pl. 98. Trin. 28 
Eliz C. B. Lawſon v. Hare. | | | 
3. In Avowry on a Diſtreſs for an Amercement in a Leet on a Vill Co. E. 698; 
as for not making Tumbrel and Stocks, it muſt be alledged that the Pain is pl. 11. Ste- 
nt paid to the Lord, or elſe it might be paid by another of the Vill before. verton v. 
Mo. 573, $74. pl. 789. Trin. 40 Eliz. Scroggs v. Stevenſon. SOD 
4 In Replevin, the Detendant avowed, for that he had a Lect for all © © 
the Inhabitants and Reſiants within his Manor, and that the P aintiff 
being an Inbalitaut, was ſummoned to appear at the Leet on a certain 
Day, and for making Defatilt he was amerced, for which he diſtrained; 
The Plaintiff replied, that the Place here he dwelt was Parcel of 4 
Monaftery, and Land held in Frankalmoigne diſcharg*d of all Secular Ser- 
vices; then he pleads the Statue 31 H. 8. and the King's Grant to his 
Anceſtors adeo plene, libere & integre, as the Abbot held it beſore the Diſ- 
lolution, and conveyed the Land to himſelt by Deſcent &c, The 


Avowant 


ee RES. > ; 


Letæ by Means of his Hundred; it is a good Plea by him that he is Pl 231; 8. C. 


— - - . — _ 
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Avowant demurred ; and adjudged tor the Plaintiff; for the Abbor 
diſcharged ratione ordinis ſui as all Churchmen, Women and Not 
men &c. were; and this Immunity Churchmen had at Common j © 
before the Stature of Marlbridge, in reſpect of their Perſons 
therefore it ſhall not go to the Patentee of the King ; bur all 2 
Perſons above 12 Years old muſt do Suit, and it is called Suit R | 
alias Regal, for though the Lord has the Benefit of the Court yer © 
is the King's Court, and the Service there done is Service to the Ki x 
2 Roll. Rep. 56. Mich. 16 Jac. B. R. Dacre v. Nixon 's 
5. In Treſpaſs the Detendant pleads a Special Juſtification for 
Amercement upon a Preſentment by the Jury for a Nuſance at * 
Court Leet of the Archbiſhop of Canterbury; adjudged tor the Plain 
tiff, tor the Defendant ought to ſew t be * and Limits of the 
Leet, and over what Perſons the Leet has Juriſdiction, as to ſay de Re 
ſidentibus, and Inhabirantibus intra Manerium de Lambeth &c. for th 
Leet may extend into one Manor or within four or five Manors. * 
there may be ſeveral Leets within one Manor, and therefore he ought 
to plead the Bounds of his Leet certainly. Skin. 392, 393. pl. 2 
Mich. 5 W. & M. in B. R. George v. Lawley. a 
4 Mod. 37% 6. The Avowry of the Bailiff of a Manor for taking the Beaſts ns ; 
S. C. ad- Diſtreſs for Breach of a Bye-Law by the Plaintiff” was held ill, becauſe hy 
jadg'd for F did not plead a Precept of the Steward tor taking the Diſtreſs, or levyin 
the £01011” the Pain; For he can no more do it ex officio than a Sheriff could _ 
accordingly, cute a judgment of B. R. without a Writ. Skinn. $87. Mich, 


and alſo be- W. 3. B. R. Lamb v. Mills. 
cauſe he did ; : 55 

not plead an Extract of the Court, which the Bailift ought to have for his Warrant. Mo. 195 
574 pl. 789 Trin. 40 Eliz. Scroggs v. Stevenſon. All the Juſtices held, that the Hailiff cin 
without Special Authority from the Steward diftrain for an Amercement in a Leet. Mo. 607, pl 
839. Stevenſon v. Scroggs. S. C. 


Skinn. 635. . There can be no Diſtreſs for a Penalty by Cuſtom in a Leet, as to 


pl " — forteit 40s by the Cuſtom it one retuſes to be ſworn Conſtable it eled. 


cordingly. ed, without alleging a Cuſtom for it. 1 Salk. 115. Hill. 8 W. 3. B. R 
Comb. 3 50. Fletcher v. Ingram. 
S. C. & ch I and Jud 1 
S. P by Holt and Judgment accordingly.——5 Mod. 127. 130. $.C-— Ld, Raym Res 
69. 71. S. C. & S. P. accordingly, by the Opinion of the whole Court. aym Rep 


— 


(G) For what Thing againſt common Rioht a Diftrek 


may be taken. 


S.C.cired 1. I there be a Cuſtom in the Town of Tewksbury that the Bal 
oF - «Dax I liffs and principal Burgeſſes of the Town have uſed Cin 
ep. 103. EC. to rate And tax every Inhabitant within the Town tor the Repars 
in the Caſe tion of any Br idge within the Town ; if a Tax be made according to 
of Brum- the Cuſtom, a Diſtreſs may be taken for this Rate of the Goods of 
field v 
Tea, thar My Inhabitant ſo tax d, though upon the making of the Tar it is 
though they not ordain d that a Diſtreſs ſhall be taken for it, tnaſmuch as hert 
did not no Perſon can have an Action of Debt for this Tar, inaſmuch as 
+. A the Corporation is not to have it, and then if a Diſtreſs ſhould not 
diſtrain, yer De kor it, there ſhould be no Remedy for it. Paſch. 11 Cat. 
it was held B. B. Smetheſden and Aſton, relolv'd per totam Curiam, alter d 
good enough Ve dict for the Avowant, in which the Diſtreſs was _ 
arr 
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" under the Seal of the Batliffs, Burgeſſes and Common: becauſe the 
1e which was the Name of the Corporation, and pet reſolv'd good, „bes 
tc the 25atliffs could not have made a Warrant by other Seal. eme. 
„ Ita Rent-Charge be granted, and that it it be Arrcar that the 
+-antce ſhall have a penal Sum ; tt the Penalty be forteited the Gran: 
> may diſtrain for it. 11 0. 4. 85. Quare of this. 
Ihe Uſage ot the Town of Dale was, That when the Church was 
„ the Inbabitants aſſembled themſelves and taxed every one to a cer— 
| in Sum, and if any taxed &c. did not pay they uſed to diſtraiu ſuch Per- 
„ This by the Cuſtom is allowable, and the Diſtreſs taken lawtul, 
orwichſtanding there is a Statute which ſays, that nulli licear ex 
ME. acunque Cauſa facere Diſtrictiones extra teodum ſuum niſi a Do- 
| nino Rege & Miniftris ſuis Aucthoritatem habent ; For the Starute 


Joes not take away ſuch Cuſtom. Arg, And. yt. in pl. 144. cites 


E. 3. 
off it'by Cuſtom Time out of Mind there has been paid at a Leet cer- 1 Roll Rep. 
ain Money, called Certum Letæ, the Lord without a ſpecial Cuſtom 33 35 75, 
nabling him, cannot diſtrain for it, becauſe being againſt common 23. 77 1 C. 
Night, and for the private Benefit of the Lord, as he muſt preſcribe ed 
n the Principal, ſo he muſt preſcribe in the Diſtreſs. 11 Rep. 44. b. 
lich. 12 Jac. Godfrey's Cale. 
5. A Rent-Charge was granted for Years with a Nomine Pang, and 
lanſe of Diſtreſs it not paid at the Day, and the Rent is behind, and 
he Years incur, he cannot diſtrain for the Nomine Pœnæ, for that de- 
ends upon the Rent, and the Diſtreſs is gone as to both of them; Per 
ur. Win. J. Paſch. 19 Jac. Tutter v. Fryer. 
6. It there be a Cuſtom within a Manor, that every free Tenant of the Lat. 39, 94. 
anor, upon every Alienation of their Tenancy, ſhall pay ſo much by 139. & C— 
WF ay of Relief as their yearly Rents amount to, this is not properly a 3 Cl 328. 
Reliet, but a Fine for the Alienation due by Cuſtom, and therefore can- ns- 
not be diſtrained for unleſs by Cuſtom ; otherwiſe it due by Tenure ; 
aud it being alleged that the Tenant held by 5s. Rent, & per Rele- 
ium quando acciderit ſecundum conſuetudinem Manerii, it was held 
WD thre Judges againſt Doderidge, that it ſhould be intended a Relief 
Wc by Tenure ; tor though it was firſt averred, that ſuch Relief was 
aue by Cuſtom of the Manor, yet it is aſter expreſly alleged, that the 
renant held by Relief quando acciderir; Agreed per totam Curiam. 
0, 132. Trin. 2 Car. Hungertord v. Havyland. 
_ 7. Certum Letæ cannot be di/trained for unleſs there is a Cuſtom to Roll Rep. 
Warrant it. Jo. 133. Trin. 2 Car. B. R. per Cur, cites 11 Rep. 44. b. 35 >. © 
ich. 12 Jac. Bulloyne and Godfrey's Cale. roy eg J. 


a7 N q 3 5 2 | CertumLet 
ps gin Common Right, therefore he doubred it it might be diſtrained for without a — » 


he Court ſeemed to 1ncline to the ſame Intent. Ibid, 76. 7). S. P. accordingly. 


5. Grantee of a Rent-Charge levies a Fine to the Uſe of himſelf and 
Jie in Tail, yer he may diſtrain tor Rent Arrear before the Time le- 
ed. 2 Jo. 2. Witherhead v. Harriſon. 


A (H) Dat 


Er ee ee 


738 Dies 


(H) hat Thing may be diſtrained, 


1. Diſtreſs for Rent or cc. ought to be of a Thing of vu 
there is a valuable Property in ſome Perſon, and for Do : 

Deer, Coneys, and ſuch like which are Ferz Narure, they cn 
be diſtrain'd. Co. Litt. 47. ' 9 
2. Furnaces Or Cauldrons fixed to the Freehold, or the Dove, g 
Windows of an Houſe or ſuch like cannot be diſtramed. &, 
Litt. 7. b. 8 | 1 
3. 4 Man cannot cut the Corn growing and take it as a Diſtr, 

1 7 


8 + 3+ 7 1 
Freem. Rep. 4. Such Things of which no Replevin lies becauſe they c 
202.. Pl. 204. again be known from other Things cannot * diſt rain fir Sc. 


ich. 1675. £ g 
y E. 082 vices, as Money out of a Bag. 22 E. 4. 50. | 
—— - 2 Mod 
61. S. P. obiter in S. C. 


3 Inft $2. 5. Or Sheafs out of a Cart. Contra, 22 E. 4. 50. b. 


Freem Rep. 202. pl. 204. S. P. per tot. Cur. Mich, 1675. Wilſon v. Ducket, —— 2 Mod. 6 2 5 
S. C. adjudged. 7 


* Fitzh. 6. Or Shocks of Corn. 11 I), J. 14. 21 . J. 39. b. Citi ; 85 


Avow ry, pl. I 
A. cites S. C. and Trin. 14 H. 4 Br. Diſtreſs, pl. 30. cites 8. C. To 19;. Ma 
4 Car. B. R. S. P. admitted in the Caſe of Cowper v. Pollard —— 2 Mod. 61. Mich 27 
2. 5 Wilſon v. Ducket, S. P. per tot. Cur. - Freem. Rep, 202, pl. 204 S. C. and ? 
per Cur. N 


Another Reaſon is given that Shocks cannot be diſtraincd, fr 
LENS) that by the Carriage there would be Damage by ſhedding. 22 E. *] 
2 —— 4. 150. 2 P. 4 15. Co. Litt. 47. 4 
Caſe of Wilſon v. Ducket. 


. C Grain or Barley cannot be diſtrain d. 18 E. 3. 4. 20 h. 
; 9. Nor after it is ground. 18 E. 3. 4. ; 7 

Io. But ſuch Things of which a Replevin lies, and which can x 
known again, may be diſtrained. 22 E. 4. 50. b. | 


6 bo 82. 11. As d Cart ot Grain. 22 E. 4. 50. b. 


Jo. 197. Mich. 4 Car. B. R. the S. P. per Cur. in Caſe of Cooper v. Pollard. —2 Mod. 61. SP. jr 7 
Cur Mich. 1675. in Caſe of Wilſon v. Ducket. Frecm. Rep. 202. pl. 204. S. C. & 5. 
per Cur. 


* Br. Dif- 12. Cutia, Co, Litt. 4). a Cart of Corn. * 2H, 4. 15. 


treſs, I. 11. I 
cites S. C. _— — Fitzh. Diſtreſs, pl. 9. 


See pl. 37. 


13. Or a Horſe laden with a Load of Sheafs. 21 E. 4. 50. b. 
14. Dr Money in a ſealed Bag. 22 E. 4. 50. b. „ 
15. A Yan cannot diſtrain Corn in the Ear, or Hay for Servicts 

3 E. 2, Avowry, 189. 
16. A Man may diſtrain ocher Goods beſides Cattle. 18 E. 3. 4 


17.4 


58 1 Pan cannot diſtraln Hay in a Barn for Service becauſe 0 197. 
this cannot be known again to have Deliverance in a Replevin, j0 3. 
Mich. 4 Car. B. N. between Cooper aud Fa adjudged upon a 8 


Semurter; which Intratur Trin. 4 Car. Rot. 457. Hay in 
it it be in a Cart it may, Adjudged by four Juſtices. Tia. ut 


13. Ik a Man leaſes rendring Rent, when the Tithes are ſevered 
from the nine Parts, he cannot diſtrain the Tiches tor the Rent. 
11 PD. 4. 40. quzre, But Brooke Diſtrels 81. it is ſatd he ſhall 
not, becanſe it ts the Thing lealed. ; 

19. No Man can be diſtratned by the Urenſils of his Trade. Co, Though this 
Litt. 47. true, yer it 
muſt be intended where there are Goods or other Beaſts enough to be diſtrained ; Arg. 5 Mod 361. 


la Miller has two Mill-ſtones, the one in the Mill, and the other near it, the ſpare Stone 
may be diſtrained. Mo. 214, 215. Arg. cites IS H. 8, ; 


= --» a7 Az + £- 
* 8 7 ets 5 : - I 8 x 


= = 


20. As the Axe of a Carpenter cannot be diſtrained for Rent. Co. 
_ Nor the Books of a Scholar. Co. Litt. 47. 

22. Jfa Horſe be laven with a Burden of Sheafs, the Horſe only, 
or the Sheats only, may be diſtrained for Services, (R. admitting 

23. The Materials tor making Cloth in a Weaver's Shop cannot be 

24. Equitarura boc eſt Equus Palfridus or an Horſe that a Man If = Man 
keeps for Journeys cannot be diſtratned. Regiſtrum Originale, 100 + wo apr 
b. but it does not appear tor what the Diſtreſs was. ſhall not be 

iſtrained, 

but if he has another Horſe upon which he ſometimes rides alſo, the ſpare Horſe may be diſtrained. 


Arg, Mo. 214, ——— S. P. per Cur obirer Cro. E. 550. — A Saddle Horſe is not diſtrain- 
able if there are other Goods ſuthcient or covenable. 2 Inſt. 133. | 


. ? 

. 
155 — 
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* 
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25. In Horſe upon which another rides cannot be diſtrained, 


Co. Litt 47. 5 y a . 4 
26. In Horſe in a Smith's Shop cannot be diſtrained for the Rent 3 Bulſt. 270. 


iſuing out of the Shop; becauſe this is for the Maintenance of 5 . 


+ Trave or of the Common-wealth. Co, Litt. 47. For he is there &. f ba 
by Authority of Law. he ſaid that 


there 15 no 


ſuch Reſtriction where it is for a perſonal Duty. Ld. Raym. Rep. 386. Mich. 10 W. z. 


27. So an Horſe cannot be diſtrained in an Inn. Co, Litt, 47. Br. Diftress, 


pl. 97. (99) 
Gites 10 H. 5, 21. S. P. Ibid. pl. 42 cites 7 H. 10. [IJ S. P. —— Br. Treſpaſs, ol. 1 


cues 2 H. J. 1. S. P. — —— 3 Bulſt, 2/0. Arg 8. P. 


28. $9 Sacks of Corn or Meal cannot be diſtrained in a Mill. Br. Treſpats, 
Co. Litt. 47. pl. 281. cites 


. 
S. P. —— Ivid. pl. 42. cites S. C. [but miſprinted for 4 H. J. S. 10. S. P. 


EE. Sacks of Corn or Meal cannot be diſtrained in a Marker. 
. + 47. 

30. So Cloth or Garments cannot be diſtrained in a Tay lor's Shop. * Br Diftre(s 
Co. Litt. 47. * 10 0. J. 21. pl. 97 (99) 


| | Cites 8. C. — 
Ibid. pl. 42. cites 7 H. 4. 10. C11 S. P. — — Br. Treſpaſs, pl. 281. cites 5 H. . 1. S. P. 


31. Avcia 
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They are 31. Averia Caruce Cannat be diſtrained. Co. Litt. 47. 
not privi- | , 
jeged where there is no other D.flreſs. Arg, 1 Salk. 249. cites 2 Inſt. 133, —— By the 
mon Law the Plough or any Thing belonging to it was not diſtrainable ſo long as any other Die“ 
N 4 


might be taken. 2 Inſt. 133. ——— Co. Lit 47 a. b. S. P. 5 Nod. 361. Arg. & f. 


— 


Things 32. Things diſtrained Damage-Feaſant cannot be diſtrained fa 


r er Rent; becauſe they are in Cuſtody of Law. Co. Litt. 47. 


Legis cannot be t-ken ; As a Diſlreſs in a Pound overt cannot be taken out of the Pound Upon a 
other Diltreſs. Godb. $16 Arg. cites D. 67. Stripgtellow's Caſe. ; 
In Treſpa® 33. 51 H. 3. Hat. 4 Neither Draught-Cattle nor Sheep ſhall l 
on the Sta- diſtratned (except for Damage-Feaſant) ſo long as other Goods may i 
due for found to ſatrsfy the Debt; Diſtreſſes ſhall te reajonable ; The Sheriff 2 
diſtrai ing . . her 7 5 he Sheriff cb er 45 
per Averlà 4% Wer all Debts received; and where the Sheriff charged himſelf, the Deli 
Carucz ſuæ ſpall be acquitted, | 


mam Statuti he ought ro ſurmiſe in his Count that he had other Beaſts; for if there are no other Bz4t, 
he mav diſtrain the Bealts of the Plow. Br. Action ſur le Eſtatute, pl. 45. cites 4 H. 5. 8. 

In Treſya's on the Statute the Plaintiff declared of taking Contra Formam Statuti Generally with. 
out alleging hat he had otherwiſe reaſonable Diſtreſs, for which Cauſe Exception was taken, $ 
non allocatur; for this muſt come on the Part of the Defendant, viz. That no other rea one 
Diſtreſs could be ſound, and this is iſſuable; and Judgmeut with Coſts was given for the Plains 
D. 312 a. pl 86. Trin. 12 Eliz. 

Ibid cites Mlch. 18 E. 2. where it was held that this Action lies for the Tenant againſt the Log 
though the Tenant had come to Agreement with the Lord for the Rent for which the Diſtres & 8 
Averiis Carucz was taken; and cites Paſch. 1 5 H. 6.Rot. 93. | 


34. A Man may diſtrain Sheep if he cannot find other Diftreſs, tho 
he might have found other Diſtreſs before. Br. Diſtreſs, pl. 63. cite 
29 E. 3. 16 and Fitzh. tit. Treſpaſs 250 

35. A Man ſeiſed of four Acres of Land has Iſſue a Son and a Daughtry 
by one Venter, and two Daughters by another Venter, and granted ioo, 
out of his Land to his Son in Fee; the Son dies without Iſſue in the Liſe 
his Father ; the Father dies, the Land deſcends to the three Daughters; 
the eldeſt Daughter cannot diſtrain for the two Parts of the Rent till 
Partition be made, Br. Extinguiſnment, pl. 31. cites 34 All. 15. 

36. A Man cannot diſtrain the Horſe pou which a Man rides, quo 
nota bene. Br. Diſtreſs, pl. 60. cites 6 R. 2. and Firzh. di. 
Reſcous 11. 

37. Note, That a Waggon full of Corn may be diſtrained, contra df 
Grain in Truſſes; per Hank and Thirn, quod nemo negavir. And 
note, that a General Receiver has no Authority to re-deliver Diltrel 
without Command of his Maſter. Br. Diſtreſs, pl. 11. cites 2 H, 

15. 

Br. Diſtreſs, at 38. In Debt upon 4 Leaſe of Tit hes levied by Difreſs is no Plea, per 
48 ces Skrene, becauſe there is no Land in which he can diſtrain, and he can 
2 not diſtrain by the Tithes ſevered; for this is the Thing leaſed, conta 
Till. Br. Dette, pl. 234. cites 11 H. 4. 40. 
39. K Man may diſtrain the Beaſts of his Tertenant for Rent-Servict 
or tor Rent reſerved upon a Leaſe &c, immediately when they are put 
into the Land, but not the Beaſts of a Stranger before they are levant and 
couchant. Br. Diſtreſs, pl. 65. cites Lib. Fundamentum Legum. 
40. A Garment at a Taylor's, er a Horfe baiting in an Inn or Heſter, 
ſhall not be diſtrained ; tor they are there by Authority, And the 
ſame Law elſewhere of Sacks of Grain at a Mill to grind, or Cloih at 4 
Dyers. And per Bryan, the ſame Law of a Horſe with a Farrier to fe 
bod; But if he takes off the Saddle and lays it upon the Ground, the Lord 
may diſtrain the Saddle, and yet not the Horſe, Br. Diſtreſs, pl. 5. 


cites 22 E. 4. 49. 
8 41. Treſpb 


S.C. cired 
Cro. E. 550 


— — ——_— 
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I. Treſpaſs of taking of π4es Waggons of Corn; T a pan 
ed as Diſtreſs tor Rent eee 6 r juſ- 1 
ainly, there he ought as ab to juſtify the taking the Wa ons a th ac fo 
=: hc wile it is ill; For per Suliard clearly, a Ms : dig ee. 
e, nor Grain in Shocks, tor the Damage ot ſheddin in C _ robo ang 
_ - Man cannot diſtrain u unleſs it were in a Bag 2 er 8 
ey cannot be known trom another, and then Replevin "© tra, no more 
= rc made. Per Catesby, our Books ure fo of Sheaf; 3 be than Money. 
ee in Waggons; but I think that a Man * may diftr i bo els they Br DiltreG, 
a Brian to the ſame Intent; tor Writ of Relour lies the FINE Bo. cog 
One. __ Diſtreſs, pl. 58. cites 22 E. 4. 50 ereot; tamen 
> As where a Man haſes his Sheep, 0 1 
— they ſhall not be taken and put in 3 _ Tu in Pledge, 
wry, nor for Dittreſs, nor ſuch like, 2 the 2 * yr en tor Out- 
be Money paid tor the Pledge. Br. Diſtreſs, pl 74 af * Nr or 
43. A Man cannot diſtrain Grain in Shack tor Rent 9h 4 
e cannot have Replevin nor Return thereof, tor it is e becauſe 
ne cheteof Conuſance; but other wiſe it is for Dama © feaſe tain to 
l che pes 1 pl. 100. cites iz H. 17 +2 eaſant; Per 
44 A Furnace fixed to the Land, and 0 1 
u the Land, Pale, E/tanks, Window s, 2 py ee Fatts fixed Br. Chattels, 
oft fixed in the Land, Table Dormant &c. ſhall not ho” 47 of Land, pl. J cites 
hey are not Chattles which go to the Executors, but the Rome TY for > C. 
oem, per. Cur. Quære it Glaſs: tor it is ſaid per Pollard; F rp ſhall have 
ot that the Executor ſhall have it, and not the Hei b 
.. 29. cites 21 H. 7. 26. eir. Br. Diſtreſs, 
45. In Treſpaſs of taking a Mil- Stone; 3 
Wi training it 5 Suit Vs The Plant fan 2 juſtified for 
„% Pie of Timber, cum clavibus & aſſeribus "Per Br Joel] fixed to a 
le, but he ſhall ſdy that he had a Horſe- Mill in the Ho: nell this is no 
= ie Houſe where &c. and that the Mili Touſe, and annex- 
| . | at the Mili-Stone was Parcel of th 
I; by which he ſaid ſo; by which the Defendant ſaid, et of the 
a evered, and was in Picking ; and yet it was held that ir ry it was 
WW trained ; For yet it is Parcel of the Mill; For a Mill not be 
8 mmon wealth ; but if another Mill-Stone which by is for the 
hich are for grinding, be in the Houle, this may * ares: of them 
e of the Anvil of a Smith, it ſeems that this ſhall not 8 K 
ade chat upon which the Smith uſed to work, not wi hit ſtrained, if 
e taken out of the Stock. Br, Diſtreſs, pl. 23. e H ng that it 
46. 90 Doors and Windows. Br. Diſtteſs, pl. 23 =—_ r H - 
* 475 It is a moot Caſe, if a Man diſtrains for a juſt Car 8. 25. 
bounds the Beaſts, and after the Lord of the Soil . and Jil i and im- 
Kent again, it his Diſtreſs be lawtul, and ir ſeems th * 
woch as they were diſtrained before, and were in C at it is not, in- 
Pictet, pl. 74. cites 4 E. 6. 5 in Cuſtodia Legis. Br. 
. % ſent to a Taylor, Fuller, $ | | 
ot be diitrained ; tor thab eee 28 . ſhall 
S * ſame 1 here of a Horſe in a common Inn 3 e 
N retain the Stuff for their Wages tor their Laboui 1 
WHoitler ot the Inn may retai ges tor their Labour. And the 
Horſe-Meat not ald 4 55 5 his Victuals, viz. for the 
WW rained ; n f 7 8 9 p 4 als nor Corn in Sheafs cannot be diſ- 
tel. gn. Br, Diſtreſs, pl. 70. cites Lib. 
9. It a Kxig ht of the Ord be G 
nc may be ain 5 8 gp ar 45K 2 Elie. * 
; a . 


9 0 go, An 


__ 
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50. An Horſe which carries Corn to Market, and is put into a Pre 
Houſe for the Time, he is not diſtrainable ; Per Beamond and 04 
which Walmſley denied. And where an Horſe carries Corn 10 4 ” 
and is tied at the Mill- Door during the Grinding of the Corn, hl | 

not be diſtrained ; which Walmeſley agreed; becauſe it is a com 
Place, and tor the Publick-weal ; but he ſaid that they be not al 
Cro. E. 550. pl. 25. Hill. 39 Eliz. C. B. in Caſe of Read v. Burley : 
51. Acovenable Diſtreſs is not of Armour, or Veſſel, or Appary) | 
Jewels, ſo long as there are other ſufficient or covenable, nor of Step 
Saddle Horſes, Beaſts of the Plough, Poultry or Fiſh. 2 Inſt, 133. di 

Mirror, cap. 2 S. 16. 

| 52, Goods under an Attachment cannot be diſtrained. Vent. 22 
1 Trin. 24 Car. 2. > R. Monk's Caſe. | 
Upon this 53. 2 FJ. M. Stat 1. cap, 5. S. 3. It all be Iawful to dif; 
8 . for Rent arrear, as aforeſaid, any Sheaves or Cocks of 3 Gy 
in the Field in the Straw, or Hay in any Barn, or upon any Hovel, Stack or Rick, x 


the Party otherwiſe ; and to lock up and detain the ſame where it ſhall be found, fl 1 


may carry it it be replevied; and in Default thereof, within the Time aforeſaid, ty I 
ay . elle he ſame after Appraiſement as aforeſaid ; ſo as it be not removed in th 
yr. 1's Damage of the Owner, but kept where it ſhall be found till it be repleyd 


on the 

Ground it or ſold, 

may ſpoil, —— . 

and every taking and removing of the Corn out of the Place where it was, is a taking and carryi 
Low Per Holt and Powell. For per Holt, the Act of Parliament is only that it be nat g 

moved to the Damage of the Owner, and as long as it is not at the Damage of the O ner it my 


carried out of the Field ; ,But by Holt, it Corn be diſtrained in a Rick, I doubt whether it ca» 


carried away. Mich. 8 Ann. B. R. Le Grice v. Manning. 


54 11 Geo. 2. cap. 19. F. 8. Enables Landlords, their Stewark, 
Bailiffs, Receivers, or other Perſons impowered, to diſtrain any Catleq 
Stock of their Tenants feeding or depaſturing upon any Common 4 
pendant or appurtenant, or any Ways belonging to all or any Part of the Þn 
miſſes demiſed or holden ; and alſo to take and ſeize all Sorts of Corn a 
Graſs, Hops, Roots, Fruits, Pulſe, or other Product whatſoever, whit 
ſhall be growing on any Part of the Eftates ſo demiſed or holden, as a Di. 


treſs for the Arrears of Rent; and the ſame to cut, gather, make, am 
carry, and lay up, when ripe, in the Barns or other proper Place on ] 
Premiſſes ſo demiſed or holden; and in Caſe there ſhall be no Barn er p 

Place on the Premiſſes ſo demiſed or holden, then in any other Barn « ji 


per Place which ſuch Leſſor or Landlord, Leſſors or Landlords ſhall hir 


otherwiſe procure for that Purpoſe, and as near as may be to the Premiſi = 
and in convenient Time to appraiſe, ſell, or otherwiſe diſpoſe of the (an, 


towards SatisfatFion of the Rent for which ſuch Diſtreſs ſhall have been i 
ken, and of the Charges of ſuch Diſtreſs, Appraiſement, and Sal, in tl 
ſame Manner as other Goods and Chattel, may be ſeiſed, diftrained, u 
diſpoſed of, and the Appraiſement thereof to be taken when cut, gathit, 
cured, and made, and not before, 


S. 9. Tenants to have Notice of the Place where the Diſtreſs is lodged. al | ; 


Diſtreſs of Corn Oc. to ceaſe if Rent be paid before it be cut. 


(H. 2) Tis ; 


} WH 


HEH 


(H. 2) The Goods of whom may be diſtrained. 


ESS EE is ouſted by a Stranger, the Goods of the Diſſeiſor may 
| be diſtrained tor the Rent. Cro. J. 300. pl. 5. Palch. co Jac. 
3. Humphry v. Damion. 
2 A. driving Cattle to London to ſell, by Agreement with the Maſter 2 Vent 5: 


f an Inn puts them into a Ground at fo much a Score tor a Night N " 


3 re Landlord ſeeing them asked whole they were, bur conſented to 129. S. C 
ir ſtaying there, and aſterwards the ſame Evening diſtrai ned them Relief de- 
Rent due to him by the Maſter of the Inn ; and adjudged tor the creed upon 


and lord in the Caſe of Fowkes v. Joice. 3 Lev. 260. Trin. 1 W. & — 3 


1 in C. B. Landlord to 

a a anſwer the 
ue of the Sheep, and to pay Coſts both in Equity and at Law; Per Commiſſioners, and they 
med to think that the Grounds ly ing to the Inn and uſed therewith, ought to have the ſame Pri- 
lege as the Inn, and Pallengers Cattle not to be diſtrainable there. — On the Landlord's 
oming and ſeeing the Sheep he pretended to be angry, upon which the Owner offered to take out 
he Sheep, at which Time they were not diſtrainable for the Rent, having not bee levant and couchant 
ppou the Lands; ſo that the Ceurt looked on the Conſent as a Fraud to get them to be lett all Night, 
y which they became liable to the Diſtreſs; and the Plaintift had his Coſts both at Law and in 
Equity. Ch. Prec. 7. S. C. 


8 


3. A Rent-Charge was Arrear for 20 Years, and Cattle eſcaped out of & C. cited 
phe next Ground and were diltraiued. Ld. Nottingham relieved againſt Ch. Prec g. 
t; cited 2 Vern, 131. Hill. 1690. as the Caſe of Brodon v. 
Picrce. | 
4 Where a Stranger's Beaſts eſcape into the Land they may be 
ittrain.d tor Rent, though they have nt been /evant or couchant, pro- 
vidcd that they are Treſpaſſors. Bat it the Tenant of the Land is in 
Det-ult in not repairing his Fences whereby the Beaſts came into the 
Land, the Leſſor cannot diſtrain ſuch Beaſts, though they have been 
levant and couchant, unleſs he have given Notice to the Owner, and he 
lutter them to remain there afterwards, But the Lord of the Fee, or 
__ Crt of a Rent-Charge, in this Caſe may diftrain ſuch Beaſts alter 
bey have been levant and couchant, without giving Notice. 2 Lutw. 
1573. 1577. Hill. ) W.3. Kimp v. Cruwes. 
5. Ihe Goods of an Ambaſſador are privileged by 7 Aun. 12. and 10 
Nod. 4. Trin. 8 Ann. B. R. Arg. and cites Grotius to the ſame Pur- 
pole, 


(I) The Goods of 2/092 may be diſtrained. 
_ ; Fol. 668. 
Aud in what Place. A 


I. If the Cattle of a Stranger eſcape into the Lands holden, and the But if in 
Owznger knows it and ſutters them to continue there after tor a Day 7 . 
or more, the Locd may diſtrain them for his Services, 27 E. cake 


3. 80. and rhe 


Owner 
. Os : % freſhly fol- 
ows to take them, it is otheriſe. 2 Inſt. 296 ———— 8. P. admitted per Cur. Palm. 43 Mich. 
4 Jac. B. R. Lacy's Caſe, and held that there was vo Diflerence between Leflor arc Leſlee, anfl 
ne Caſe of Lord and Tenant, —— — S. C. ci. ed by POwell J. 2 Lutw. 1590. Hill. + XV. 1 
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And ſo he 2. * if the Cattle of a Stranger eſcape into the Lands | 
a Ä though the Owner does not know them to be there, yer if they 1 
levintang levant and couchant there, the Lord may diſtrain them for his 80 4 
Couchant. Dices. Contra 27 E. 3. 80. FEY 
4 (0) 
pl. 1. 


In Caſe ot 3. The Cattle of a Stranger that eſcapes into the L 3 
an ancient 1 tor Services. 0 ba "ou "= Ln Map i Y 


Tod nk 4 Bur the Cattle of a Stranger that comes into the Lan , 
diſtrain Car- CF(Cape cannot be diſtramed tor a Rear-Charge. 18 E. 2. 1vo 


tle Services, 210. 


»bich came 5. But the Cattle of a Stranger may be diſtrained for Ren, 4, 


in by Eſcape . > 

ok dien Services, though they eſcape into the Land of the Tenant it they 
2 a Treſpaſs to the Tenant. 22 E. 4. 49. b. Contra 27. E. z. 90, 
evant an 

couchant, although it be in Default of the Fences, which the Tenant of the Land ought 00 nu. 
rain, becauſe the Lord has nothing to do with the Repairing of the Fences. Bur in Gt: of l „ 
reſerved upon a Leaſe for Years the Leſſor cannot diſtrain ſuch Cattle until they be n 5 
couchant; for it the Leſſor had had the Land in his own Hands he ought to have repaired u. 
Fences ; and when he puts in a Leſſee he ought by Covenant &c. to oblige him to repair, 14 
therefore in that Caſe if the Law would allow the Leſſor to diſtrain the Cattle of a Stranger jig 
come in by Eſcape, before that they be levant and couchant, it would be in Effect to allow a Ma » 
take Advantage of his own Wrong; therefore the Opinion of Coke cannot be maintained f 
rally, no Book warranting it unleſs 10 H 4. 21, b. Therefore it muſt be intended if the Cattle car 
in by Default of the Owner of the Cattle, then they may be diſtrained before they be lem 
and couchant 7 H. J. 1. 15 H. J. 17. but if in Default of the Tenant of the Land, there 
cannot be diſtrained until they have been levant and couchant ; that is to ſay, for Rent upon Lat 
for Years. 15 H. J. 19. And in ſuch Caſe the Leſſor ſhall not take the Cattle before that he by 
given Notice to the Owner that they are upon the Land liable to his Diſtreſs. And if the Diftraing 
chaſe Chattle in a Place liable to his Diſtreſs, and gives Notice to the Ownor of the Cattle, and 
does not come to take them away, they are now become diſtrainable. Bur in Caſe of Diſtreſs by then 
cient deignory aforeſaid the Owner may prevent the Diftrels by making freſh Purſuir, cites 15K, 
Roll Rep. 124. Gill v. Gawen; per Powell J. But by Treby Ch. J. where the Cattle eſcape ace. 
rally, there they are not diſtrainable, until they have been levant and couchant ; but it th 
eſcape by Default of their Owner, they are diflrainable the firſt Minute, Ld. Raym. 168, 6, 
Hill, S & 9 W. 3. C. B. Kemp v. Crewes. | 


6. But the Cattle of a Stranger cannot be diſtrained by the Lon 
if they eſcape into the Land of the Tenant it chey do no Treſpaß u 
the Tenant. 22 E. 4. 49. b. | 
J. As if the Tenant ought to incloſe againſt the Highway by Pr 
7 e and in driving my Cattle by the Yay by Detault of tt 
Incloſure they eſcape into the Land of the Tenant, the Lord canni 
diſtrain them. 20 E. 4. 49 b. i | 
8. So ik he ought to incloſe by Preſcription againſt my Land, an) 
my Cattle eſcape #c. 22 E. 4 49 3 1 
9. In theſe Caſes alter the Etcape if my Cattle continue in ff 
Land levant and conchant tor tour, OC lx, Ur more Days, or it 
half a Bear, pet if J bave no Notice thereof the Lord cannot dilitall 
them. 22 E. 4. 49. b. N | 
10. But Otherwile it is if J have Notice and ſuffer then to cone 
nue there after. 22 E. 4. 49. b. 50. n ? 
Firth: Dil. 11. My Goods cannot be diſtrain'd in a Marker or Fair for ti 
28233 8. Prejudice to the Jaublick. 7 . 7. 2. | 


CIres 


Goods brought to Market and expoſed to Sale ſhall not be diſtrain'd, becauſe it is Pro Bono Publi 
co. Noy. 19:15 Jac. Traflel v. Morris 2 


Br. Diſ- 12. So my Gown in a Taylors Shop cannot be diſtraih d by tif 


144 


— 


cites H. . 


1. S. C. Br. Diſtreſs, pl 42. cites ) H. 5. 10. [11 8. P. Fitzh. Diſt: c ſs, pl. S. cites ; * 
13. 


Diſtres. 8 145 


aſes the Lord cannot diſtrain theſe Goods 
NT there as long as I — For they may retain 


Satt jon. 22 E. 4. 39. 
1 5 7 . Horſe to a Smith's to be ſhod, although he be 
erf chree or tour Days before he is ſhod, yet the Lord cannot dif 


ain him. 22 E. 4. 50. 
come with my Horſe to be ſhod, and there put the 
n * the Right Side of the Horle, the Lord may diſtrain 


: „„ E. 50. f : 

3 * Ban "ies to any Place, and there he is took Sick, upon 

* ich he remains there two or three Days, yet his Horſe cannoc be 

: 8 ſtrain'd for Rent. 15 E. 2. Avowry 216. * he 
WS :-. [50] if a Man pur his Horſe into a Common Herbage per 8 I 5 
a. + * in beveric ſon Chival æ luy remove yet this Horſe cannot Paß h 
F = | diſfrain'd for Rent there. 15 E. 2 Avowry 216. adjudg'd. ed rm. — 
| waters his Horſe, and puts him in aqala.) 125 


1 
* 
= 


8. Tf the Diſtreſs ts to be taken for any Cauſe touching the Soil, SAA 
RY of a Stranger may be diſtrain d, being upon the Land 64." 66y. 

Rent XC, 41 E. 3. 26. b. | =_ Diftreſs, 
S. C. & S. P. as where it is for Damage. Feaſant, or for Kent-Service. * 


19. I an Hetiot Service due after the Death of a Tenant be eſ- Th Hariots, 
Wind, the Lord may diſtrain the Cattle of any Stranger manuring Fe — 

; DON the Land. 27 A 24. adjudg'd. . 

. 1% cites 8 C. Ow. 146. Anderſon ſaid, that he agreed the Caſe of Dyer, thee the Car- 
of a Stanger cannot be taken for a Heriot 


20. The ſame Law if a Diſtreſs be to be taken for a Cauſe touch- 
g the Perſon, as for an Amercement in Frank- pledge the Cattle of 
Stranger may be diſtrain'd being upon the Land. 4: E. 3. 26. 
Vide Contra, 47 E. 3. 23. 
= 2:. The K 0 : Stranger cannot be ſold for Debt of the 
ing. 41 E. 3. 26. b. 
1 "4 Bur may be diftrain'd it they are depaſtured in the Place pion. 
Where ac. 11 Þ. 4. 2. Avowry, 
70 1 
23. Cattle which are in certain Land by way of Agiſtment may be 
7 - he for Rent. 18 E. 2. Avowry 219. admitted by the 
SUue, 
24. It à Town be aſſeſs'd to 40 s. for the Expences of the Knights Fitzh. 
WW the Shire in Parliament this may be levied upon the Goods ot one , 
aa in the Town only. 11 Y. 4. 2. Ae "# 
| Diſtreſs, pl. 
Br. Avowry, pl. 42. cites S. C. 


94. (95) cites S. C. 


_ =: If there are ſeveral Jointenants and one grants a Rent-Charge Br. Diſtreſs, 
ait or the Land, the Grantee may diſtrain the Cattle of the Grantor, 1 


——— ͤ 1 


11 

7 b. 6. 23. b. 28. 33. 88 
| pl. 39. cites 
EE 


[ 14 26 But he | , : = * 
1 l cannot diſtrain the Cattle of the other Jointenants. Br. Diſtreſe, 


——— Br. Charge, pl. 39. cites S. C. 


P p 27. But 


—̃ä — — — — —— —— — 


—— — — 
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Br. Digre, 27. Bur he map Diſtrain the Cattle of a Scranger that ca A 
pl 68 (59) upon the Land. 11 D. 6. Brook Diſtreſs, 69. Quere, 4 
bas there is a Quære; but Brooke ſays it ſeems that they may be diſtrained. By 1 
pl. 39. cites S. C. and Quzre, and ſame Opinion by Brooke. - Ci 


c J. 611. 28. Ik there be two Jointenants, and one leaſes his Part to the othe 3 
= * for Years, rendring Rent, anD thep occupy it accordingly, wun Y 
3 H. gel. Leſſor may diſtrain his Cattle; for now he ſhall occupy the wn 
e.rv Hen- without the Diſtutbance of the Leſſor, and he cannot out jn Wl 
ſton, 8. C. 11 I), 6. 34- M. 18 1a. B. R. between Sir Henry Snelgray * i * 
ire Deen adjudged upon a Demurrer where the Leaſe was mane m. 
ſcant in Stranger, who lealed it to the other Jointenant. 2 
Co | 
1 upon the other, where he comes in under the Leſſce 2 Roll Rep. 21 f a 
v Snelgar, S. C. Two were Tenants in Common in Fee, and one made a Leaſe for 40 Year, , 
dering Rent, and the Leſſee * his Term to the other Tenant in Common; and the Cour: "== 
clearly that for Rent arrear the Leſſor may diſtrain the Beaſts of his Companion; and cited 1; Hi 8 
28. accordingly. 3 


Br. Diſtreß, 29. Ik there be ſeveral Jointenants, and one grants a Rent- cha WM 
pl. 68 (69.) and after leaſes his Part to the other Jointenants at Will, and thy pe. 
dich s © occupp the whole, yet their Cattle cannot be diſtrained for tz 
H 6.3: Bent; becauſe the Leaſe ar Will is void, inaſmuch as a Jointenm 
ny + it is ought to occupp per my et per tout by the Law. 11 b. 6. 28, ” 7 
agreed), that where five Jointenants are, and two charge the Land with Rent, and leaſe their png, 
one of the other three, and the Grantee diſtrains him, that this is good; for by the taking of th 


Leaſe ot the Part of the Grantors, he ſhall be in the ſame Plight as che Grantors themſelves ſho 
be ; and e contra if he had occupied his firſt Part only. 


30. But admitting the Leaſe at Will to them to be good, thn 
their Cattle may be diſtrained for the Rent ; becauſe they come u 
the third Part under the Charge, and they ſhall be i the am 
Plight that rhe Grantor himſelf was. 11 0. 6. 28. a. b. "2 

31. Ik d leaſes at Wil) and after grants a Rent, (admitting ths 
Does not determine the Will, quod qu re) the Grantee cannot i 
ſtrain the Cattle of the Tenant at Will, becauſe he was in before te 
Charge, and therefore the Tenant of the Freehold cannot chan 
him before the Will determined. 11 Þ. 6. 28. b. + 

32. Jfa Man be ſetfed of a Renr-charge by Preſcription iſſuing Wi 

our of the Manor ot D. yet it ſcems he cannot diſtrain the Carclev if 
the Copyholders of the Manor, if they have not been uſed to l 
Diſtrained, becauſe they are in by Jreſcription alſo, and ſo as big 
as the Owner of the Rent. $Y. i2 Ja, B. vetween Cannon and 
Turner, dubitatur. ho | 
33. But in the laid Cale it is clear if che Owner of the Rent hus it 
* Fo 670. by Grant, Or otherwiſe, and not by Prelcription ; yet the Cattle d 
the Copyholders * cannot be diſtrained tor it. M. 12 Ja. B. tt 
tween Cannon and Turner udjudged. 

34. If a Rent be granted our of two Parts of certain Land, alt 
atter a Leaſe is made ot the two Parts to A. and the other third Part 
alſo comes to A by another Leaſe of him that has the third Parr, tif 
Cattle of the Leſſee may be taken for this Rent. Hobart's Repotts 
110 between Newman and Mor, where but one zd art came to ti 
Leſſee of the two J-arts. | 

35. Ita Man puts his Beaſts to . NM. to Paſture for 4 d. the Week, 
and alter gives Notice that he will not Paſture them any longer, and Le 
Owner will not retake them, J. N. may dittrain them tor Damage fe- 
ſant. Br. Diſtreſs, pl. 93. cites 43 E. 3. 21, 4 

| 36. 


in Writ of Mejne, it the Defendant confeſſes the Acquitta, the Br Eines, 
h hall be diſtrained if he does not acquit him; Per Belknap. 80 E Tbs 
| . 20. F +4 
* 1 : * agift Beaſts in his Land for à certain Sum, he can- 
not diſtrain the Beaſts tor the Agiſtment arrear; But it the Owner cha- 
10 them away betore Payment of the Agiſtment, the other may have 
Akion of Treſpaſs; Quzre inde ; For it ſeems that Debt lies, Br. 
Piſtreſs, pl. 67. cites the Regiſter. Gy 
28. HH it ſeems of Leaſe of Tithes, the Leſſor caunot diſtrain the Skeafs 
of bs Tithes. Br. Diſtreſs, pl. 67. cires the Regiſter. 
30. For Fees of Knights of the County for the Parliament, a Man may 
diſtrain the Beaſts ot the Vill, or ot any of the Vill. Br. Diſtreſs, pl. 
94. (bis) cites 11 H. 42 | 
40. A Man put hrs Beaſts into his own Cloſe, and they eſcaped into the 
Cle of another adjotning, and the Owner frejhly reto;k them, this is good 
Marter to ouſt rhe Lord ot the Diſtreſs of chem, bur the other thall 
have Treſpaſs thereof; Quod Nota; per Cur, Br. Diſtreſs, pl. 21. cites 
mo * Aber the Sheriff may diſtrain the Beaſts of a Stranger upon the 
Land of one that has loſt Iſſues in Curia Regis for Non-appearance was 
the Queſtion on a Demurrer ; Brook ſays it ſeems to him that he may; 
becauſe the Land is thereof charged. Br. Diſtreſs, pl. 40. cites 
5 H. J. 1. 
4 * In Replevin the Defendant avowed for Rent. Charge; The Plain- 
tiff ſaid that the Land where & c. was open to the Highway for Default 
of Incleſure, and he drove his Beaſts in the Way, and they eſcaped and he 
'freſply purſued them, nnd the Defendant took and diſtrained them; and 
by all the Juſtices, it a Man de ſon tort puts his 20 into certain 
Lands, the Lord may diſtrain them though they were * not] levant and * The 
couchant upon the Land. Quzre of the Diverſity between this Caſe Editions of 
and the Caſe of Eſcape. And the Detendant ſaid by Replication, that eee ergy 
the Beaſts were in the Land by two Nights after the Eſcape ; and per (not) but it 
Caresby, he ot to traverſe the Eſcape; But Brian e contra, and that is in the 
upon treth Purtuit the Party cannot diſtrain, contra where he ſuffers Ycar-Book. 
the Beaits to remain after the Eſcape, by which (by him) the Defendant 
ought to traverſe the freſh Suit or the Eſcape, quod Choke conceſſit. Br. 
Viitrefs, pl. 24. cites 15 H. J. 1). 
43. By Manwood J. there is a Difference when the Cattle come upon 


. 


ing th, Lands of another in the Default of the Owner of the Cattle, as by 
e0 Eicape or Stray, and where in the Default of another; For in the firſt. 
1 Cale the Lord may dittrain them before they be levant and couchant ; 
nh but in the latter Caſe not; alſo a Rent reſerved upon a Leaſe for Years, is 


ane Rent, and not like unto an ancient Rent due upon an ancient Tenure 
verwixt the Lora and the Tenant ; For, tor a Rent reſerved upon a Leaſe 
tor Years, or tor a Rent-Charge a Man cannot diſtrain the Cattle betore 
they be levant and couchant upon the Lands although they come upon 
the Land by Eſcape, Eſtray &c, Dyer ſaid the Lord cannot diſtrain 
the Cattle which eſcape into the Land ot his Tenant, for want of En- 


nd clſure ot his Tenant, before they be levant and couchant, and yet the 

art Seignoryx is tavoured tor the Antiquity of it. 2 Le. 7. 8. pl. 8. 

the J Eliz C. B. Anon. 

ts 44. It a Clothier having put his Weol to ſpin comes with an Horſe to Noy 68 S C. 


carry it back, bur becauſe there is no Beam or Weights at the Spinner's 8 , 


Houle to weigh ir, the Clothier and Spinner with the Leave 2 a Neig hour were 


eek, who had a Beam and Weights in his Houle, bring the Horſe thither, aud brought 
the enter the Houſe to weigh the Yarn ; the Lord of the Houſe whilſt they mr * 
x I 


are 
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and were in are there cannot diſtrain the Horſe for Services; Adjudged. Cn, 


the Poſſeſſ- 549. 596. Hill. 39 Eliz. Read v. Burley. 
very Owner. —— S. C. cited 3 Lev. 161, by Lutwich J. 


45. There is a Difference between a Diſtreſs for Services, and a Dit, al 
for 1 for not dorng the Services ; For the firſt is by C 11 
Right maintainable, the ſecond againſt Common Right by Preſcrigj. WM 
on. And then for ſuch Amercements you muſt diſtrain the Temm Wl 
own Beafts, and not the Beaſts of a Stranger found upon the Land; 1, 
for Services you may, and the reaſon ot that, as I conceive, iz f 
that it is for a Perſonal Crime ; Per Walmſley J. Noy 20. in Gb 6M 
Pell v. Towers. 43 
46. Two Hundreds, viz. L. and M. were adjoining to two ſeveral J | 
nors, viz. D. and E. and A. was ſeiſed of D. and B. was ſeiſed of 5 
In a Replevin A. avowed, and preſcribed that all the Tenants of the 11, 
Manor have uſed to make Suit to the Leet within his Hundred, and thi m 
Lord of the other Manor uſed to appear at the ſaid Leet, or to pay 4, » Wn: 
Anno futuro, and if not paid, then he preſcribed to diſtrain any Ina 
within the Hundred for the ſame ; and tor 48. not paid he avowed tk 
Diſtreſs within the Manor of the Plaintiff, who was one of the Inhab. 
rants. Williams J. cited 47 E. 3. that the Cattle of the Lord of * 
Manor might be diſtrained in any Land within the Hundred for t 
and Services. But it was afrerwards agreed by all the Juſtices, thy 
the Cattle of a Stranger could not be diſtrained. Owen 146. Pac 
40 Eliz. C. B. Gooſey v. Potts. - oP 
Noy 20. 47. If for an Amercement for Default of Suit the Lord preſcrilei h 
SY 2 diſtrain the Goods of his Free-Tenant, he cannot take a Diſtreſs of th 
not appear. Beafls of his Under=Tenant, who is not within the Preſcription ; 44 AR 
judged. Cro. E. 791, 792. Mich. 40 Eliz. Pill v. Towers. | 
48. If I let Land tor Years, reſerving Rent, and I command on: 1 1u 
bis Cattle into the Land, I cannot diſtrain them; For my Commandnen Wa 
is a Wrong, and an Action on the Caſe will lie againſt the Commad- Wi 
er. Brownl. 3. Hill. 6 Jac. Anon. Ep of 
49. If one ſeiſed in Fee makes a Leaſe for Life, and after grants un 
a Rent- charge, if the Grantor's Cattle come upon the Ground, | may d. 
ſtrain them, although I cannot diftrain the Tenant in Poſſeſſion, u 
| the Grantor cannot avoid it. Brownl. 32. Paſch. 10 Jac. Anon. = i 
Brownl. 170. 50. The Detendant avowed for Rent reſerved upon a Leaſe for L RP * 
S O ou The Plaintiff pleaded in Bar, and conveyed to himſelf Title to 1 
D helg Acres adjoining, and that he put in his Beaſts, and they eſcaped im th 
in this Caſe, Place &c. and be freſuly followed to drive them out, but before he could . 
becauſe the cover them, the Defendant diſtrained them. The Caſe had been ſom- Wa 
— vers what better, if the Tenant ought to maintain the Fence. Bu 
abe lain 18 or Opinion. Hob. 265. pl. 347. 17 Jac. Reynolds v Wl 
. = 


the Plain- 

tiff Poſſeſ- Oke 

fion, and in | | 
his View, the Defendant could not diſtrain the Cattle of a Stranger; but if he had permitted te BR 
Beaſts to have remained there by any Space of Time, though they had not been levant and couchut, a 
the Leſſor might have diſtrained the Beaſts of a Stranger. S. C. cited Mod. 63. pl. 6. — 
S. C. cited 2 Lutw. 1580. | {a 


2 Vent. 50. 51. Cattle driving to London to be ſold for Proviſions for the City; and | | 
8. C. ſays It being lodged in a Cloſe by the Way, may be diſtrained ſor Rent, choug Wi 


that — they are put into the Cloſe by Conſent of the Landlord; Adjudged g 


appeared in tot. Cur. 3 Lev. 260. Trin. 1 W. & M. in C. B. Fowkes v. Joice. 


the Pleading : 13 
ot a common Inn, and ſo the Matter did not come in Queſtion; neither was it ſet forth * ! 


* 


2 


3j 3 


e nere driving to Marker, but only to London, ad Proficuum inde faciend*; and beſides, in the 
e Avowry the Licence Is the only Matter relied upon, which does not conclude the Leſſor 
"I ins the Diſtreſs And of that Opinion was the Court. And the Court held, that Cattle 
SS s  afarket and put into Paſture by the Way, were not privileged from being diftrained ; 
2 ecke Starute of Marlebridge, that Beaſts cannot be diſtrained in the Highway ; and not by 

3 "on Law. _— 2 Vern. 129. pl. 128 Hill. 1695. S. C. Relief decreed upon the Fraud, and 
N ara do anſwer the Value of the Sheep, and to pay Coſts both in Equity and at Law; Per 
Ee and they ſeemed to think, that the Grounds lying to the In, and uſed therewithz 
the ſame Privilege as the Inn, and Paſſengers Cattle not be diſtramable there. 


mi ſioners, 


cht to have 


52, A. is ſeiſed of a third Part of a Clo» in Common, and B. of the 
ber two Parts in Common with A. — A. lets his third Part, relerving 
Rent, B. puts in his Cattle, or a Stranger by his Licence. Such 
W..1c are not diſtrainable for the Rent. 2 Vent. 227, 283. Hill. 2 & 3 
& M. in C. B. Kemp v. Cory. | . 

53. In all Caſes where the Land is the Debtor, the Cattle of a Stranger 
eas well liable as thoſe of the Owner of the Land; As Cattle ot a 
ranger /evanr and couchant are diſtrainable tor Arrears oft a Rent-Ser- 
te. So it a Neighbour's-Cattle eſcape into Land, our of which a 
enc-charze iſſues, and are levant and couchanr, (there are good Au- 
orities, 740ugh they are not levant and conchant ) they are diſtrainable 
r the Kent charge, and the Owner ſhall not have them again unleſs 
> pays the Arrears ; Per Holt Ch. J. in delivering the Opinion of the 
burt. Ld. Raym. Rep, 308. Hill. 9 W. 3. in Caſe of Britton v. 
ole. 

54. Goods in the Cuſtody of a Carrier are privileged from Diſtreſs for 
ge Cartier's Rent. 1 Salk. 249. pl. 5. Hill. 8 Ann. Gisburn v. Hurſt. 


= — nn. * 


. 3 3 : 
f gan) Grant of Rent out one Manor or Place, with 
BY Clauſe of Diſtreſs in another Manor or Place. 
1 


111 HERE a Rent-Charge is granted out of an Ox- gange of Land 
. \ in D and that if the Grantor alien the Oxgange of Land, 
at the Grantee may diſtrain in the Manor of B. and the Grantor aliens 
e Oxgange ot Land, yet in Aſſiſe the Tenant of the Oxgange of Land 
all be named, and the Oxgange ſhall be put in View, tor this remains 
harged. Br. Charge, pl. 17. cites 1 Aſſ. 10. 
2. Rent is granted out of Land in D. and for Default of Payment to di- 
rain C there both thall be charged, and /ball be put in View in Aſſiſe; 
it if the Lands were in diverſe Counties, then the firſt Land only mall 
charged, for otherwiſe he cannot have Aſſiſe in this Caſe ; For he 
_ dave Aſſiſe in two Counties unleſs the Land be in Confinio Com” ; 
ad Nota. Br. Aſſiſe, pl. 42). cites 10 E. 3. 18. and Fitzh Aſſiſe 
7. | 


Q q (K) In 


2 
, — w LR 


a * A bn -- 


150 Diſtreſs. 


13 
= 
* * 

4 * 


1 * 
4 
; 


(K) In what Place a Diſtreſs may be taken de lun 3 


By the King. 


* Br. Di- 1. pe King may diſtrain for Rent-Services in all the Lang, * 
$ . 

1 8 the Tenant, as well thoſe that are held of others as ofth A 

Grant, pl. Juſtices, 7 
. Cites . | 
705 + Firzh. Grant, pl. 6. cites 8. C. Where it is ſaid that the Kin way dite D 
out of his Fee, that is, in the other Lands of his Tenant, it muſt be underſtood in ſack other L 
as his Tenant has in his own actual Pofleſhon, and manured with his own Beaſts, and not in the mm 
ſeſſion of his Leſſee for Life, Years, or at Will, for their Beaſts are not ſubject to ſuch Dili 2 
2 Inſt. 132. 2 


* Br. Di- 2. So the Ring may diſtrain for a Fee-Farm in all the Lum 
— oe the Farmer. 44 E. 3. 45. 8 H. 6. 1. b. * : | 
Fitzh, Grant, pl. 44. citei S. C. . 


3. I a Town be aſſeſſed to a certain Sum, a. Diſtreſs may ben 
ken * Part ſubject to the Diſtreſs for the whole Outy, 11h. 

33. 
a Corporation be amerced in R R. this may be levied ann 
the Vill or Land of the Vill, or upon the Goods which: they have ui 
their natural Capacity. 8 Y. 6. 1. d. b. = 
Brownl 1. 5: Jf a Man holds of the King by Rent gt. and the Arrears u 
S C. but not ux, AND the Tenant leaſes ir to another, the Ring may diſtrain a 
S. P. the Lands of the Under-Tenant for theſe Arreages in any u 
out of the Land held. P. 17 Ja, B. between Catford and Oi, 


* In Treſpaſs for Goods taken for Diſtreſs in the High Street, h 
Statute was rehearſed in the Commencement of the Writ, and th 
Concluſion was Contra Legem & Conſuetudinem Angliæ &c. And i 
judged good enough and purſuant; For it is made Law and Cuſtom y 
the Statute. Thel. Dig. 102. lib. 10. cap. 11. S. 8. cites Mich 19 EW 
Brief 842. | * 
5. The King may diſtrain for Rent or Fee-Farm as well in Lui 
which is not held in bim as in other, by all the Juſtices ; For the Kiy 
may grant Rent, Fee-Farm &c. to hold ot him in which a Maa c. 
not diſtrain. Br. Diſtreſs, pl. $9. cites 44 Aſſ. 32. 5 
8. The King may diſtrain in all other Lands of his Tenant for n 
Rent-Charge, and may diſtrain for his Services in all the other Land A: 
of 2 Tenant, Contra of his Grantee. Br. Diſtreſs, pl. 43. c 
13 6. 
9. And if the King had had a Rent Time out of Mind, and had nt 14 
to levy it by Diſtreſs by the ſame Time, his Patentee cannot diftrain. x 
Diſtreſs, pl. 48 cites 13 E. 4. 6. , 
Br. Barre, 10. The King may diſtrain for his Debt, and may make levy of the 
pl 49. cites Debt which the Debtor owes to him, by levy of the Tenants of 19888 
S.C. Debtor, and take che Rent of them, Which ſhall be a good Bari Bl 
them againſt the Bebtor who is their Lord; Quod Nota. Br. Diltr 
pl. 28. cites 21 H. J. 12. 


hy = 
11 Tix wy 
* 
* * 
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1. The King cannot diſtrain for the Debt of the Baros upon the 
, wer of the Feme, nor in her Inheritance, nor in the joint Purchaſe 
„% / bas with her Baron; But if the Baron was indebted to the 
before the Covert ure, there the King may diſtrain in the Dower of 
ne eme; Note the Diverlity. Br. Diſtreſs, pl. 71. cites F. N. B. 
12. C. was indebted to the King, and was ſeiſed of a third Part of cer- 
„% Lands in N. and R. was [Shed of the other two Parts as Tenant in 
nm, and the Beaſts of N. and R. paſtured 4 on the Land. 
oon Proceſs to levy the King's Debt the Sheriff too R*s Cattle, and 
4 1#q them; but held that ſuch taking was not good, though otherwiſe - 
e would be it the Cattle had been levant and couchant on the Land of 
ie King's Debtor; And if my Cattle are levant and couchant on the 
Land of the King's Debtor, the King may diſtrain them Damage-ſeca- 
or, but not for the Debt; Per the Ch. Baron, and two of the Harone, 
et Snig ſeemed to doubt. Lane 96, 97. Hill. 8 Jac. in Scacc. Clare's 
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aſe. 

13. Although the King may diſtrain in any of the Lands of the Te- 
ant, yet it muſt be admitted, that it the Tenant aliens = Part of his 
lands, or if he deviſes, nay it he /caſes to a Tenant at a Rent, although 
8; i; Will, the King cannot diſtrain upon thoſe Lands, being no Part of 
7, Lands originally charged with the Rent; and ſo it is upon a Recove- 
AN y by Elegit, and theretore even the Crown is precarious in this Mat- 
Wc: ; The Tenant may at any Time determine that Right of diſtraining 
= aliening, by deviſing or ſetting his Land. It is only liable whilft it 
„ his own Hands, Arg. 2 Vern. 714, 715. Hill. 1715. in Caſe of 
A orncv-General v. Coventry (Mayor &c ) 


(L) For an Amercement. 


[Jn what Place the Diſlreſs way be talen. 


the . l ? F an Amercement in the Sheriſls Tourn for ſtopping a * Br Dit. 


he Way, the Sheriff may take a Diſtreſs chrough che whole te, pl. 13. 
ö 4 dunty. * 2D, 4. 24. b. 8 R. 2. Avowry 194. Br * _ 
, =. cites S. C. Br. Amerciaments, pl. 13. cites S. C. Br. Court-Baron, pl. — — 
"WES. C——Firth. Diſtreſs, pl. 10. cites 8. C. R 
104 | + So there A : , 2 ki , | . . 

» an Amercement is within a Hundred the Lord of the * rr. ir. 


undred may diſtrain chrough rhe whole Hundred, as well out of tres, pl. 15. 
2 he Land as upon the Land; For the Amercement does not er⸗ 1 8 C. 


* 


Wend to the Land Conlp] nor Iſſue out of it. * 2 0 E 
hs 4 w + 4 24. b. 28. an 
e 9; + 59. b. For the Jurisdiction of the Hundred is intire en 


3 hrough the whole [)undred. 13 Y. 4 9. b. 8 N. 2. Avowry 194. 5, C — gr. 


les 

. 3 Cl 5 merce- 
* 8 = N cites S. C. Br. Court Baron, pl. 13. cites 8. C. Firzh, Diltreſs, pl. 1c. 
1 i Br. Diſtre$, pl. 18. cites S. C. Firth. Avowry, pl. 57. cites S. C. 


= The Lord may take a diſtreſs for an Amercement in a Leet in Fitzh Dil. 

N 7 own Land which 1s within the Hundred, ik he can find the Cattle * pl 15, 

OY him that is ainere'y ; For the Amercement charges only the Per- 1 

and dor che Land, 47 E. 3. 13. 

oo a Oiltreſs may be taken for it m the Þigh Strect, run. Di" 

7E. 3. 13, treſs, pl. 
15. Cite" 

S. C 

5. But 
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Pr. Diſtreſs, 5. But 1f a Man be amerc d ina Lect a Viltrels cannot be ,,, Wl 
pl. 10. cites fp it of the Goods of the Party àmertt d in the Lands which is in = 
5 C—-- Hands of the King, though it be within the Limits of the Hund 
itzh. Diſ- | : * by . ; "Net; 
re, pl. 15 For during this Time it is out ok the Jurisdiction of the 1: 


cies S. C.— 4» E. 3. 13. 


Leet, | , 
1 8 cio 47 E z. 12. 8. P.-—— Br. Reſeifer &c. pl. 5. cites 47 E. 3. 5. 8. P. admitted. | 
o) By a Common Perſon. l; the H. Wi 


[Or what other Place. | 


In ſuch Caſe 1, A Ol for Rent may be taken in a Houſe, if che Doors h. 4 q 
the Lord open, ell not. 46 E. 3. 26. b. . 


may center : b : *; 
into the Houſe and diftrain for Rent or Service; Per Cur. 5 Rep. 92. a. cites 38 H. 6. 25 , Mil 


33 E 3. Avowry 256. and he may diftrain in the Houſe though Lands alſo are held of him i: vii RR. 
he may diſtrain, Cites 29 Aſſiſe, pl. 49. * 


See pl. 3. 2. [And] among the ]Ictitions of Parliament of the 18 C, , 

Intra. ko. 7. it is ſaid that he ſhall diſtrain for Rent per Ottia et Feneh af 
prout a Diſtrels for Rent may be taken in a Houſe, 29 Ali, » 

Moris eſt., +: 

3. A Man cannot diſtrain for a Rent-Service but in the Landen 

of which it iſſues. 8 . 4. 18. b. 9 D. 6. 9. 4 

4: As he cannot diſtrain in other Land though it be within his Fe 
8 I), 4. 14. b. | 7 

; 2 4 Diſtreſs out of his Fee for Services is not lawfil, » WF 


3. 43. 4 | — 
6. A Diſtreſs in a Way within his Fee was lawful at Comm 
Law. 17 E. 3. 43. 7 
Sec pl 2. 7. A Yan may diſtrain for the Rent of an Hauſe per Oftia cr [Wn + 
neſtras; among the Petitions ot Parliament of 18 E. 1. tolo 
{5 (aid that he may diſfrain per Oftta et Feneſtras prout nl 
eſt ; tt ſeems as it this was intended that he might go to the ha 
and take a Diſtreſs, or take it out of the Windows. 4 
8. Ik a Man leaſes an Advowſon for Life, rendring Beit, 1 
cannot diſtrain for this in che Glebe. 11 Y. 6. 5. 1 
9. Ik a Man leaſes a Manor to which an Advowſon is appenam i 
rendring Rent, he cannot diſtrain for the Rent in che Glebe, iv Wl 
cauſe the Leſſor hath nothing to do cherewith. 11 . 6. 5. 
10. Tf a Rent- Service iſſuieg out ot Land which is in ſeveral Com. 
ties d LIE for the Whole may be taken in one County, 156. 
$4.32. 5 
11. Jfa Rent-Charge iſſues out of Land lying in ſeveral Cpu. 
a TINS for the Whole may be taken in one County. 15 C. 
32. b. | 5 
12. So ff a Rent Charge iſſues out of the Land which 18 in Wo 
Hands of ſeveral Men, a Oiſtreſs may be taken far che Whale in 
upon the Poſſeſſion of one; For all the Rent iſſues out of col 
Part. 39 Aff. 4. adzudg d. 1 
This is in- 13. 52 H. 3 cap. 2. None ſhall diſtrain any to come to his C 
tended of which is not of his Fee, or upon whom he has no Furiſcliction, by reaſon 


Suit Service % N 8 1 . ELLE h ;» 1 
in refpect his Hundred or Bailiwick, nor ſhall taks Diſtreſſes without his Tee 1 


Diſtreſs. . I 5 3 


d; Jace where be has no 7 WO And he that offends ſhall be puniſhed mw — 
t, „e Manner, according to the reſpaſs. of Soi Real 


ett of Ro fimce. 2dly, Or that he has Juriſdiction by Hundred, Wapentake or Bailiwick. 
A Th it he ſhall not take Diſtreſſes out of his Fee or Place where he has a Bailiwick or Juriſqic- 


= . > Inſt, 104. 


23. Stat. Marlb cap. 2. is a Declaration of the Common Law, ſav- 

| 9 tor the Penalty hereby inflicted ; and therefore it A. dittrain B. and 

WT: Replevy A. avow as Lord for Rent or Service, B. pleads hors de 
fee, and it is tound for B. A. ſhall not in this Replevy be puniſhed 

= ! nm &c. according to this Act, but he muſt have an Action 

on che Statute Fr fic de ſimilibus. 2 Iaſt. 104, 105. 3 
14. 52 H. 3. cap. 15. It bali be lawful to no Man, This 0 


| chief bejore 
ic Sta'nte as, That whereas the King by his Prerogitive might diſtrain for his Rents in any other 
1& of his '{enanty, b-ing in his own ctual Poſſeſhon, though they were out of hi, Fee, and Seig- 
ory divers Lords took upon them al'o. to diftrain our of their Fee, which was wrong and Opprel- 
. „And whereas all the King's Subjects ought to have free Paſſage in Via Regia, & Communi 
11. _ 5 1s well to Fairs and Markets, as about their other Affairs, the Lords uſed to diitrain in the 
lighways, both which Miſchiet this Statute does remedy. 2 Inſt. 131. : 
* 7 lus is tc be nnderſicod ot Diſtreſſes by reaſon of a Seignicry, and not for Diſtreſſes for Rent- 
ec. o by reaſon of a Leet 2 Init. 131 ; 
HT (iis Grinch i bur in Affirmance of the Common Law, for regularly no Subject can diftrain out of 
4 Wi. cc and Seigniory, and therefore if the Lord do diſtrain out ot his Fee the Tenant may cither 
mn Xt Action oft Treſpaſs at the Common Law, or an Action upon this Statute, but in ſome Spe- 
| Cc thc Lord by the Common Law may diſtrain out of his Fee and Seigniory ; as if the Lord 
me to aitratn, and the Tenant or any other ſeeing the Lord come to diſtram them, drive them to 
Place out of the Fee ot the Lord, yet in this Caſe the Lord may diſtrain them out of his Fee, be- 
WE. thc Lord bad a View of them within his cn Fee, by reaſon whereof the Lore ſhall be adjuiged 
a kind of Poſteſhon of them; bur if the Feaſts go our of the Tenancy of themſelves without cn- 
WE emeont b. tore the Lord can diſtrain them, there the Lord cannot diſtrain them, though he had 
hc Vw ct them within his Fee and Seigniory, 2 Inſt. 131. 


To take Diſtreſſes out of his Fee; A Feriot 


Cuſtom the 
.ord may ſeile in the * tor that is no Diſtreſs but a Seiſure, but he cannot diſtrain for a 
ſeriot Service there. 2 Inſt. 131. 


Nor in the Highway, nor in the common Street, but only to the King or In this 


: 0 F Branch, non 
is Officers, having Special Authority. liceat ſþall 


e toben net ſimpliciter to make it utrerly unlawful, as to take Advantage thereof in bar to an Avowry, 
wt ſecundum quid, that is to this Purpoſe, that it the Lord diftrain in the High Street, or in the 
ommon Way, the Tenant may have an Action againſt the Lord upon this Statute; and the Reaſon 
jercof is, that whenſoever any Thing is prohibited by a Statute, the Party ſhall have his * Action 
pon the Statute, and the Offender ſhall be for his Contempt fined and impriſoned ; And ſo it is de- 
lared by Act of Parliament, as hath been always obſerved. Now if the Tenant ſhould plead ir in 
dar of the Avowry, the King ſhould loſe his Fine; for in that Nature of Suit he car not be fined, 
nd therefore the Wenant is to take his Remedy by Action upon the Statute, wherein the King ſhall 
Pave bis F ne &c. 2 Inſt. 131, 132 8. P. cited per Cur. 3 Lev. 48. Mich. 33 Car, 2. 

B in Cale of Woodcroft v. Tomplon 
| This S atute does not extend only to Diſtreſſes between Lord and Tenant, but alto to all other 
D:Rrrefles whatſoever, as well at the King's Suit, as at the Suit of the Subje&, ſo there be other 

0 a 'uff.ct nt; alſo to all manner of Executtons, as well at the Suit of the King, as of the Subject, 
wit the like Caution as is aforeſaid. 2 Inſt, 133. 

iu Writ upon this Statute he need not put the Price of the Chattle taken, Thel. Dig. 109. Lib. 
10, cap. 19. §. 1. cites Mich. 19 E. 2. Briet $42. 


15. In Treſpaſs Quare Vi et Armis Sanfnar ſregit &c. et Averia 

epa, the Bailiti juitified for Diſtreis for Iſſues for the King, and could 
#7 11d Beaſts nor Chattles of the Plaimiff ia any other Place, and well. 

vr. Vittrets, pl. 34. cites 27 Afl.. 66. 

: 10. The Varty cannot diftrain in che Connty and drive # into another, 

KReaſon of the Statute of Marlebridge, cap. 4. but tall make Ran- 

R r tom, 


ſom, and this ſor Rent. But it is doubted there if a Man 
for a Fee, or an Honour, or tor Suit, or Caſtle-Guard,. 


pl. 36. cites 30 Af. 38, 


17. A Man cannot diſtrain in a Sanctuary. Per Skipwith, Br bi 4A 


treſs, pl. 63. cites 29 H. 3. 16. 


Br. Diſtres, „ 18. Ot Common Right a Man cannot diſtrain for Rent but ig th ; 3 


L 1. cites Land out of which the Rent is iſſuing 3 But if the Tenant grants to 


C that if I am not paid the Rent, that I ſhall diſtrain in other Lang 0 Y 1 
is good per tot. Cur, and there this is no new Rent. Br, Rent, 3 


1. cites 9 H. 6. 9. 


19. And per Cand. if a Man grants to me that if I am not amg 
paid 10 5. Rent at Michaelmas, that I ſhall diſtrain in his Land n 
this is a good Grant of the Rent, and it is a new Rent. Contra in , WM 


Caſe above. Br. Rents, pl. 1. cites 9 H. 6. 9. 
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may do 


Homage it he diſtrains, and chaſes into another County, 20 be 1 


20. Note for Law, That he who diſtrains Beaſts may put them . ; 3 4 


cloſe Houſe if he will give them Food; For the Diſtreſs in Pound cen 
only to the Intent that the Owner may give them Food, Br, Diſtre 1 


pl. 66. cites 33 H. 8. 


21. The Stat. Marlb. cap. 15. did not intend but for Diftreſes fir Iu 3 
or Services, and not for thoſe Things whereot no Diſtreſs can be bun 
the Highway; as Toll-thorough due by Cuſtom. Per Cur. Cro. E. -, 


pl. 34. Mich. 41 & 42 Eliz. C. B. in Caſe of Smith v. Shepherd. 


22. A Heriot Cuſtom the Lord may ſeiſe in the Highway, for th 1 
is no Diſtreſs but a Seiſure ; but he cannot diſtrain tor a Heriot πν 


there. 2 Inſt. 132. 


— 


(N) In what Places it may be taken for a collate ; | 


Cauſe, 
[ Freſh Suit. ] 


Co. Litt. 1, \ V HE the Lord is in view of the Cattle if the Tenant tf : F 
2 bg 8 avoid the Diſtreſs chaſes them into a Place not Within bo 1 
it is if any D iſtreſs, vet the Lord map take them freſhly ; For he ſhall 1: 


er Per- have Advantage of his own Wrong, 44 E. 3. 20. b. 
Thi nes It. 
the Re 


; S. P. For when they are in his View they ſball be adjudged in Law in his Polls, 
Reaſon ſeems to be becauſe they are Tranſitory. Br. Treſpaſs, pl. 296. cites 2 E. 4. 6. 


1 Cattle for other lawful Cauſe out ot his Fee the BER. purpoſ: ui 


if the Lord avoid the Diſtreſs, the Lord cannot take them. 44 E. 3. 21. 
had no View 


of them within his Fee; Or it the Cattle after the View go out of the Fee, the Lord cannot diſtri ; | 
them out of his Fee. Ibid. If they go out without chaſing, the Lord cannot diſtrain them * 


Diſtreſs, pl. 98. cites 11 H. 4. 7. 


If a Man chaſes them out the Lord may diſtrain them. Br. Diſtreſs, pl. 98. cites u : 


Diſtreſs. 15 5 


3. If a Man comes to diſtrain for Damage- Feaſant or for * Services, * Co. Lit. 
nd the Diſtreſs goes into other Land by chaſing, he may take them 2 a b. 
= . hr Land. And per Jenney if Beaſts taken for Diſtreſs eſcape, — freſhly 
. who diſtrains may retake them when he will, Br. Diſtreſs, pl. 49. purſue and 


; E. 8. diſtrain the 
rs . Cattle, and 
Fenant cannot make Reſcous, though the Place wherein the Diftreſs is taken is out of his Fee; 
or now in Judgment of Law the Diſtreſs is taken within his Fee; and ſo ſhall the Writ of Reſcous 


p pole. 


| If a Man comes to diſtrain for Rent or Service and ſees the Beaſts * If a Man 


the Land held &c. and the Tenant chaſes them out the Lord may Aida i 40 f 


SD rſ{uc and take them, but contra for “ Damage-Feaſant clearly, Per 


1 , Damage- 
h Brian Ch. J. Br. Diſtreſs, pl. 50. cites 16 E. 4. 10. Feaſant and 
ſees the 


Feaſts in his Soil, and the Owner chaſes them out of Purpoſe before the Diftref taken, the Owner 
pf the Soil cannot diſtrain them, and if he does, the Owner of the Cartle may re'cue them, for the 
volts muſt be Damage-Feaſant at the Time of the Diſtreſs, and ſo note a Diverſity. Co. Litt. 161. a 


5. And per Brian Ch. J. where a Man comes to diftrain for the 15th 
raated to the King by Parliament, and tees the Beaits, and the other 
hafes them out ot the Vill, the Co//efor cannot difirain them in another 
zl, quod nora. Br. Diſtreſs, pl. 50 cites 16 E. 4. 10. 

h 6. It a Man comes to diſtrain, and the Pariy chaſes the Diſtreſs out S. P though 
4% Land, the other may freſbiy purſue, and take the Beaſts tor Diſ- he cbaſcs 


them jato 


reſs. Br. Avowry, pl. 13. cites 34 H. 6. 18. 1 

J f ot another. 
. Nuance, pl. 14 cites 9 E. 4. 35. —-— If a Man chaſes them out the Lo d may diſtrain them. 
.. Diſtreſs, pl. 98. cites 11 H. 4 7. — hr. Diſtreſs, pl go. cites 44 E. 3. 20. 

—_— Scc Stat. 8 Ann. cap. 14 S. 2. at Tit. Rents. (W b). 


J. If Beaſts eſcape into my Land the Lord may diſtrain them, contra 
if he retakes them before that the Lord diſtrains them, and though they 
Wwere /evant and couchant by 40 Days it the Owner takes them betore 
the Lord, there the Lord ſhall nor diſtrain them, but it he finds them 
tere, if they were there but an Hour the Lord may diſtrain them, Br, 

WDiitreſs, pl. 97. cites 10 H. 7. 21. 


(O) [Where the Cattle eſcape &c. into the Land 
liable. ] PL x to 8. 


I. ] F the Cattle of a Stranger eſcape into the Land holden they ge pl. 2. 
may be diſtrained chough they are not levant and Couchaat. Contra 
. SN, 
2. J attle of a Stranger eſcape into the Lands holden gc. . 577 
3. Bur the Cattle of the Tenant himſelf may be diſtrain'd if tl 
eſcape there. 48 E. 3. 34. p 7 
4. So ik there be Arrearages, and after the Tenant aliens, and al⸗ 
ter the Cattle of the Alience eſcape there, yet they may be diſtraln' d; 
(or this is not any Eſcape. 2 . 4. 16. b. 
* Ik a Stanger keeps Ox cauſes his Cattle to be kept in a Place 
1 Ie thep may be diſtrain'd; For this is not any Eſcape. 


6. So 


1 — * P — — 


6— —_ n 
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* 8 a Stranger hath Notice _ his 72 hath ufually, g 
are accuftoined to be in the Place where tc. they may be diſt; 
Fot this is not an Eſcape. 2 Þ. 4. 16. b. be Diltrany, 

7. The Grantee of a Rent-Charge cannot diſtrain the Cart! n 
Stranger which Come there 2 Eſcape, and are freſhly purſuc 0 
the Owner, Demurrer, Trin. 17 Ja. B. between Regul; ,,; 


Cakel:y. 


JO. 2) At what Time it may be taken. Pl. 8. tg 
the End of Roll pl. 16.] 


3 Rep.64 8. Tf a Man leaſes for Years rendring Rent and the Rent is te 
8 ** hind, and atter the Term expires the Leſſor cannot afterwards u 
cites 14 AM, Tram for the (aid Kent. (it tecins to be intended that he held ver, ) 
11. accord- 14 0. 4. 31. 


ant. 
Keilw. 96. pl. 5. Mich 22 Hf. 7. Anon. S. P. All the Court of C. B. held clearly that the Ley 
may diſtrain for the Rent, 1 Term is paſt; And that it the Leſſor will he m 
diſtrain the Beaſts for Damage-Feaſant, but ſays Hankford and Hill held Contra. 14 H. x 
Ideo Quære, and ſays, fee 11 H. 7. fol 12. Treſpaſs Where Rent is reſerv'd upon a 1% 
for Ycars at Fatter and Michaelmas for one Year ending at Michaelmas, there he cannot ditnin 
after Michaelmas; For the Term is expired. Br. Diſtreſs, pl. 73. cites Doctor and Student, lib 2, 


9. For Rent due the laſt Day ot the Term, the Leſſor canivX ll 
diſtrain ; becauſe the Term is ended before the Rent 18 duc; fn Wi 
the Leſlſee hath the whole Day to pay it. Co. Litt. 47. We 

Cro. 1.442 10. Jfa Man leaſes Land for Bears rendring Rent, and aftr 
. the Letice holds over the Term, the Letlor cannot diſtrain upon tu 
COT. Land, tor the Rent incurr'd during the Term becauſe the Leaſt ws 
that the ended before, and the Leflce not in privity of the Leale. 14h. 
Eſtare, out 21. Per Hill and Hankford. Mich. 15 Jac. B. B. between #": 
4 — . — Try this — . in arreit of Judy 

as granted, ent, an ea ſtap'd accordingly. Contra 23 Þ. 7. 9 
wa — der Curiam Kellewap. F ab. 


mined long 1 
before the Diſtreſs taken, ſo that the Defendant had no Title to avow, Judgment was given ſer t\: 


Plaintiftf. 


S C cited 11. If a Man be ſeiſed in Fee or for Life of a Rent-charge, and 
by * after the Arrearages tncurr'd he grants over the Rent to another, If 


Ch himſelt cannor alterwards diſtrain tor the Arrearages incurr'd betore 


Vauch 40. 
ai. the Grant, becauſe now the Arrearages are divided from the Fitt - 
hold of the Rent, and ſo the Oiitrels gone, Co. 4 Ognell 50. 5 
Per Curiam. 
12. The ſame Law is of a Rent-Service. Co. 4 Ogacll, 30 b. I 
per Curiam. : 
— = 13. If Leſſee for 20 Years makes a Leaſe for 10 Bears reſttuſſ : 10 


ſotved per Bent, and Arrearages incur, and after Leflee for 20 Years dies, W 
Cur. which the Reverſion and Arrearages deſcend to his Erecutors, if 
See the Stat. Executors, and Executors of Executors may diſtrain tor the Aral 
32 3 ages incurred in the Life of the Teſtator, becauſe theſe Arrearagts 
Rents(S. d) Were never ſcvered from the Reverſion, but theſe Executors hal 
the Reverſion, and Rent is annexed thereto, and im the lat 
light as the Teſtator himſelf had it, in as much as they 
ent the Perſon of the Teſtator, and it is not like a Reverll 
which deſcends to the Heir, and the Arrcarages go to the 2 


4 
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— 4 1 
Vs FAME! 


Tin. Cat. between Fade a Aan adjudged in a Reple- 
1. ' . ; . ſ : 0 

Attachment by Cattle in ant Action of Treſpaſs ought not 
0 by * in the Night. Pill. 37 E113. per Curiam. | 
S | 15. So d Diſtreſs tor Rent- Service, ut Rent-Charge cannot be in ror the Te- 
e Night: Co. Litt. 142. nant is to be 


HEE er Oe SS: TP f attendant 

11 the Day to pay his Rent; but he is not com llable to attend in the Night, 
Re * Paſch. 9) 2 10 Mackally's Caſe. - 7 Rep. 7 a. Trin 29 Elis. C. B. in Milborn's 
oP. P. cites 12 E. 3. Tit. Diſtreſs, 17. and 11 H. . 5 a. accordingly. — 8 C. cited 4 Le. 
. pl. 3 52 ——— Br. Diſtreſs, bl. 99. cites 11 H. J. 5. Brownl. 176. S. P. as to Rent- charge, 
\ Caſe cf Read v. How. 


16. Bur a Man may diſt:ain Cattle Damage feaſnt in the Night, 9Rep. 66. 


* 


Wor otherwiſe perhaps the Cattle will be gone before he can take . P. i 


3 Mac kally's 
em. Co. Litt. 142. Caſe: 
Ws 2 . e * 7 . 


; * Rn 
\ Milborn's Caſe, S: P. and cites 10 E. 3. 21. accordingly. Br. Diſtreſs, pl. 99. cites 11 H. 1. 


S. P. 


17. It a Man leaſes for Yeats rendering Rent, and the Rent is ar- 
cr, and the Zerm expires, he cannot diſtrain, but ſhall have Action of 
eebt; Quod nora bene. Br. Diſtreſs, pl. 19. cites 14 H. 4. 31. 
. In Per gue Servitia, if a Man grants 4 Seigniory for Term of Life, 
ie Remainder over by Fine, and the Tenant attorns to the Grantee for 
. eving his Acquittal, and the Grantee grants the Acquittal, and at- 
err dies, he in Remainder cannot diſtrain till he has granted the Ac- 
WW uittal likewiſe ; by all the Juſtices, in a Note. Br. Conleſſion, pl. 
4. cites 18 E. 4. J. | | 1 
109. Is Man grants a Reverſſon depending upon a Term, rendering Rent, 
e cannot diſtrain till the particular Eſtate be determined, and then 
e may diſtrain for all the Arrears, but by ſome he may diſtrain imme- 
WW ately it the Beaſts of the Grantee come upon the Land; 1 For 
er Moyle, he has nothing to do till the Term be expired. Br. Di- 
res, pl. 47. cites 10 E. 4. | | 
20. upon a Leaſe for Term de auter Vie, and Ceſtuy que Vie dies ; for 
_ ic Caſes the Reverſion is determined. Br. Diſtreſs, pl. 43. cites 
SD oct. & Stud. lib 2. L 
_ 2. | the Tenant offers the Fealty, and the Lord refuſes, there he can- 
os diſtrain atter before à new Requeſt, and this to the Perſon, and not 
oon the Land. Br. Tender, pl. 24. cites 21 E. 4. 17. 
22. Hof Homage; the Reaſon is, in as much as it ſhall be done by 
e Tenant in proper Perſon, and not by Deputy. Ibid. 
23. It the Lord diſtrains for Rent arrear at a certain Day his Te- 
jant's Cattle, and he ſues a Replevin &c. and the Lord avows for the 
Kent &c. and the Tenant pleads Hors de ſon Fee; if the Lord (pendant 
at Plea) diftrains for Rent behind at another Day after, the Tenant 
hall have a Writ ot Recaption, becauſe the Lord's Title thall be tri- 
d by the firſt Plea, But otherwiſe it is if the Tenant in the firit 
Keplevy pleads Riens arrear, or levied by Diſtreſs, then (pendant that 
Flea) the Lord may diſtrain tor the Rent behind at a Day alter, be- 
-uc that the Seigniory is there confeſſed, and the Tenaht ſhall not 
Wave 2 Recaption, F. N. B. 1. (M) 5 
24. In Replevin the Caſe was, the Defendant avowed for a Rent- Lev. 43. 
barge due in the Year 1660, and afterwards ht diſtrained and avowed for Palmer v. 
„an of the Rent-charge due a Tear before, viz. Anno 16 59, and this Stanage, 
Witrels was taken of the Cattle of another Perſon who was then Te- 3 
ant of the Lands; and upon Demurter the Queſtion was, Whether he by all the 
as eſtopped to avow for the Arrears of the Rent-charge betore the Court, pra- 


8 5 Year 
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ter Mallet, Vear 1660 And adjudged that he was not; but that if he had give 
and Jodg: an Acquittance to the laſt Day of Payment he could not claim the Rent 
r before, becaule that was his voluntary Act and Deed, and ſhall be 


Conuſant : , A k . 
Ni c. received to claim againit it; but in an Avowry for Rent he may avoy 
——Raym. for all, or part, at his Pleaſure, and the firſt Avowry ſhall not bar him 
21. Palmer from avowing tor Rent betote. Sid. 44. pl. 1. Mich. 13 Car. 2. B 

v. Stavick R. 
S. C. adjudg. Palmer v. Stabick. 
ed ſor the J 
Defendant. The Reaſon that Mallet went upon was, becauſe an Avowry is a Thing upon Record 
and more than an Acquittance. Keb. 95. pl 84 Palmer v. Strotwick, S. C. adjornatur 
Ibid. 113. pl. 15. S. C. adjudged accordingly. S. P. by Powell J Comb. 59. Trin. ; [ac 
B. R. in Caſe of Fountain v. Gnales. And he aid, that there is a Diverſity as to an Acquitrance 
that where the Acquitrance for the laſt Quarter is under the Plaiotiff® s Hand and Seal, and where i 
is under his Hand only; For in the firſt Caſe it is an Eſtoppel, but in the latter it is only Evidence, 


1 Salk. 209. 25. A Leaſe was made for one Year, and ſo from Near to Near, Onan 
S. Q but diu ambabus Partibus placuerit, rendering 121. a Year Rent ſo Ion 

S. P does > ' itt aj BY 
not appear. the Leſſee ſhould occupy the Premiſſes. The Leſſor ditttained for ; 
— Lw. Year and a halt due after the making the Leaſe. Exception was tu. 
213, 214. ken that he could not diſtrain for the Rent after the Year was deter. 
S.C.& S.P. mined fince it was but a Leaſe at Will; ſed non allocatur ; For it wa 


0 — . 

2 a good Leaſe for two Years, and after that at Will. Ld. Raym Ry, 
—— 3 Salk. 170. Hill. 8 & 9 W. 3. Bellaſis v. Burbricke. 
136 8 C 

ſays the Reporter tells us, that the Law is contrary. S. P. and that the Leſſee entered. mn 
was in Poſſeſſion for two Years and an half, and the Rent being in arrcar the Leflor diftrained ; and 
adjudged that he could not by Law, becauſe by this Agreement there was an Eſtate for two Vein 
created, and no more; the other was a growing Intereſt, or Eſtate at Will, which being a diſtin 
Eſtate from the firſt, cannot be ſubjeEt to the Arrears of the firſt. 3 Salk 135 pl. 1. 9g W. z. C3. 
Stanfit v. Hicks. Id. Raym. Rep. 280. Stanfill v Hicks, S. C. adjudged per tot. Cur. that the 
Diſtreſs was unlawful ; For the Intereſts are different, and therefore the ſecond Eſtate cannot be u. 
ſucrable for the Debts of the former Eſtate, which was before determined. 


26. 11 Gea 2. cap. 19. S.1. Enables the Landlord, or any Peru 
by him impowered, in Caſe of Rent arrear, to diftrain Goods franduliy 
carried off ihe Premiſſes by Tenant for Life, Lives, Tears, at Will, d 
Sufferance, within 30 Days after ſuch carrying off, and to ſell, or abu. 
<viſe diſpaſe Ll the ſame, as if deſtrained upon the Premiſſes, unleſs ſoli l. 
fore ons frde, and for a valuable Conſideration, to any Perſon not privy(1 
the Fraud. 

S. 2. Provided that no Landlord ſhall ſeize Goods ſold bona fide, and for ( 
valuable Conſideration, to any Perſon not privy to ſuch Fraud. 


* 


(O. 3) At what Time ſor Rent after their being takes 


in Execution. 


I. (38 by an Executor agaihſt W. Bailiff of the Liberty of te 
Dutchy of Lancaſter in Norfolk, and declared that D.G 

6 June, 1712. took an Eftate of Teftatrix from Mich. for one Tear, and 
from Year to Tear as long as both Parties ſhould pleaſe, at nol. A I 
Rent being due 6 Octob. 1713. V. cepit Bona & Catalla D. C. in & | 
Sc. Terr* exiſten ad valentiam 200 Il. The Executor poſt captionem & 
ante amotionem Bonorum & Carallorum &c. and the Teſtatrix 1 
Vita ſua dedit W. notitiam de reddit” predict fic debir', and ſbe dd 
demanded of W. the ſaid Rent out af the ſaid Goods and Cha 


J 


BY Ann 


ich he refuſed to pay, but carried off, and removed the ſame from 
Premiſes contra Formam Statuti in eo Caſu edir* & provis'. 
d Not Guilcy there was Verdict, and Judgment tor the Plaintiff 
J B. and Judgment affirmed in B. R. Hill. 6 Geo. per Powis, Eyre, 
orcs. Reſolved ift, The Action may be maintained by the 
(ccutor or Adminiſtrator, there being a Right veſted by the Stature 
un. cap. 17. in theſe Goods, The y is a general Prohibition, that 
Gocds Ec. Hing, or being upon any Meſſnage Ec. ſhall le liable to be 
„ Virtue of an Execution &c. on any Pretence whatſoever, wnle/s 
T Party at whoſe Suit &c. ſhall before the Removal Sc. pay to Sc. all 
h Sums Ec. as ſpall be due for Rent, provided the ſcid Arrears do nos 
unt to more than one I cars Rent, or if more, on Payment of one Year's 
m &c. and the Sheriff &c. is required to levy and pay to the Plaintiff, as 
Il the Money ſo paid for Kent as the Execution Money. And the Duty of 
ee Oficer is when he has Notice to keep the Goods till Payment, 
c it be removes he tranſgreſſes the Act, and he is liable to an Actiem 
gde Party who is injured and aggrieved ; The Sheriff has Power to 
Wy che Money, as well tor the Landlord as for the Plaintiff in Execu- 
on. Where the Injury is to the Perſon, all fails by the Death of che 
i; but when it is to the Eſtate, in any Manner whatſoever, the 
ion ſurvives if the Eſtate ſurvives. Theſe Goods are not to be re- 
joved, but to remain as a Pledge, and it is a fort of Poſſeſſion in the 
= .ndlord, and this Act of the Officer not only injures this Poſſeſſion, 
c che Intereſt and Property of the Landlord, It is ſtronger than an 
ga ion for not ſetting out of Tithes, becauſe there is only a Demand 
Pra particular tenth Part, but no particular Property; tor trill Sever- 
ce he had no Right but to an undivided tenth Part. A Year's 
Reet is ſecured againſt all Events. 2dly, That the Action was well 
ended, and the Officer well charged; tor the Notice was to him 
Dt what was due, and then it was incumbent upon him not to have 
Wcmoved the Goods till Satistaction had been made. Notice to the 
laintiff in Execution was no Notice to the Sheriff; but if it were to 
im, and not to the Sheriff, ſhould the Sherift be liable ? As ro What 
s reaſonable Notice, it is not appointed by the Act. Eyre J. ſaid, 
hat withour Notice he could not tranſgreſs the Act, but if he has 1 
rice the Action is reaſonable, But per Forteſcue, when the Law does 
nor determine %, Party muſt take Notice, eſpecially here, when 
ce Act ſays he ſhall not remove &c. When there is a Condition in 
ill, the Party muſt take Notice in Law and Equity, but here 
Was Notice according to the Equity of the Thing, and the right Per- 
bn bad Notice. W here no Peron is directed to give Notice, it is at 
his Peril. Hill. 6 Geo. B. R. Wyndham v. Palgrave. 


* 


| bo T Ss ny ts (SAL? 
F) Pound. [What it is, and] how he ſball Jemear 8 
himſelf towards the Diſtreſs. 8 
< | 8 
. A Pound overt is a Pintold made for ſuch Purpoſes, or the : 
W 4 \ Cloſe of him that diſtrains, or the Cloſe of a Stranger. 
| with his Conſent where the Diſtreſs is taken, Co. Litt. 47. 498 


2. A Found-Covert, or Cloſe. i 1 N 
in an Houſe, Co. Litt. 47. e, is when the Olftrels is unpounded 


e My wy eee 


3. Be 


E 


De that diſtrains any thing that hath Lite, ou x 
it 5 e Pound, me three Miles, in the Coutts i 

Litt. 47. U. L 

4. But if a Man diſfraing dead Goods, as Utenſils of an bay 'Y 
or ſuch like, which may take Damage by Wer or Weather, au 
like, he ought to impound them in an Houſe, or other Pound. C 
within three Miles, in the ſame County; For if he impound; th 4 
in a Pound-overc, he ought to anſwer for them. Co. Litt, 
5. Ik a Pan dviſtrains Cattle, and puts them in a Pourg.,,,, 

the Owner ought to keep them at his Peril. Co, Litt. 47. b. 99 

is lawful for him to come there for this Purpole. 1 2 
6 Bur if he puts the Cattle in a Pound- Cox ert, or Cloſe, then 
olight to keep them at his Peril, and yer he ſhall nct have any, 4 
6 1 tislaction tor it. Co. Litt. 47. b. 3 
 Treſpab, 2. Jf a Yan takes a Diſtreſs, and puts it into a oumaa l 
'c and the Horle which he diſtrains leaps three times over the Pam 
Br. Diſtre's, Which is as high as. it is uled to be, and theretore he tag 
* 86. cites Porſe and ties him with a Rope to a Poſt in the ſame Pound, an; 1 
ter he itrangles himſelt, yet this will not excuſe him, but he mu 

puniſhed in an Action of Treſpaſs. 27 All. 64. adzudg ed. 
Yelv 96. 8. Ik a Man takes a Cow for a Oiſtrels, he cannot milk her; fr 3 
8 gde, though the Cow be the better for it, yet he ought not to do g 
not appear. the Owner without his Conſent, and perhaps the Owner un 
—— Cro. have come before any Damage by this came to the Cow, amd 


J 197: pl. 6. periſh by this, yet he that took the Diſtreſs may diſtram again, af F 
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1 a = 
Ver 3 " 1 


gau v. ſo he is at no Damage. . 4 Ja. B. B. beta 
* * Bagſhaw and Galliard, per Curiam. 22 | - 
S. P. does 


not fully appear; but it is ſaid that a Diſtreſs may not be uſed, becauſe he hath it by Law «|; ,al 
Gage.  Noy 119 S. C & S. P. reſolved, and Noy cited S. P. reſolved in one Prideaar' (8 
becauſe it is a Puniſhment to the Owner, and in Cuſtodia Legis. It was argued per Cur. 
if a Man takes a Diſtreſs, he cannot work it; For it is only the Act of the Law that gives him H 
er to the Diſtreſs ; For he has no Property in it, nor Poſſeſſion in jure. Ow. 124. Mich, - es 
C. B in Caſe of More v. Conham, <—— See Tir. Eſtray (E) pl. 2. S. C. 44 


10. Writ of Beaſts taken in one County, and carried into act 
County, upon the Statute of Marlebridge, cap. 4. and Weſtm, 1 
16. was maintained without making Mention of the Statute in ti 
Writ. Thel. Dig. 118. lib. 10. cap. 28. S. 4. cites 30 Aſſ. 38. 1 
11. Diſtreſs taken for Damage 7 N cannot be converted to his 
Uſe, but ſhall be uſed as a Diſtreſs. Br. Diſtreſs, pl. 81. cite: Al 
H. 6. $. - < 5 77 

12. If a Man takes ©nick-Chattles as Diſtreſs, he ought to put H 
in Pound-overt, ſo that the Owner may give them Suſtenance; 5 
Chattle dead a Man may ac it where he pleaſes, but it they are 
rupted in his Default, he ſhall anſwer for them. Br. Diſtreſs, pl. 8 
cites 9 E. 4. 2. per Choke J. 1 

13. Treſpaſs of taking 2 and detaining them till he paid (4488 
for Deliverance of them, the Defendant juſtified tor Diftrefs tor K 
lief, and that he took the 548. for their eating, abſque hoc that "Wan 
took it tor the Deliverance, and by the Juſtices it is no Plea ; For il 
did give them Viltuals, he cannot compel the Party to pay for it; Fort 
Dittraiqor is not compellable by the Law to give them Suftenance. A 
if they agree 8 the Diſtreſs upon this Sum, yet it is no Excuſe, "nl 
that it is tor the Deliverance. But if they agree at the Time of the Wi 


Fireſs taken, that he ſhall give to them Victuals, and that he ſhall 10. 
+ | 5 2099 
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s. for it, this is à good Bargain. Br. Diſtreſs, pl. 52. cites 21 E. 


If a Beaſt be put into a Place in which there are ſharp Spikes, by 

ic the Beaſt is fuck, though it be a publick Pound, the Diſtrainer 

I! anſwer for it, tor it is his Pound; Arg. 12 Mod. 660, in Calc of 

rv. Edwards, cites Doct. and Stud. c 29. | h 

t5. A Pound overt is every Place where the Owner of the Diſtreſs may 

we and give them Food, and be no {reſpaſſor tor there being there. Br. 

tres, pl. 72. cites DoEt. and Stud. Ib. 2 

16. Beatts taken Damage-Feaſant drove luto another Country and fold 

e is an Abuſer. And. 65 pl. 139. Mich. 23 & 24 Elz. Pleadal 

5 1 the Lord takes a Diſtreſs for an Amercement in a Leet, he may 

her ſell it af. it into the Pound at his Pleaſure, 8 Rep. 51. b. 

n 30 Eliz C. B. Griell.y's Cale. 

is | cats taken in Hithernam may be worked. Le. 22D. pl. 302. 3 Le. 235, 
ea. ze & 33 Eliz. C. B. Chambelain's Cale. N 
JM they are deliver'd to him in lieu of bis own. Arg. 12 Mod. 660. Hill. 13 W 3. 

10. If there be a Cuſtom within a Town that if a Butcher kills any 

within the Ton, and ſells the Fleſh within the Market he ſhall pay 

r every Hide, and that the Bailiff may diſtrain the Hide for the 2 d. 

enjed; admitting tae Cuſtom good, and the Diſtreſs ot an Hide 

Il raken, yet the Baihff cannot Tan the Hide to prevent its being 

ten, tor the Cuſtom to diſtrain the Hide does not enable them tan it, 

the Property is quaſi altered thereby, the Marks by which it 

ght be krown being taken away trom the Owner ſo as he cannot 

ve it again; adpidged. Cru. E. 783. Mich. 42 Eliz. Duncomb v. 

ere and others. 

20. But by Popham, in ſome Caſes a Man may meddle with and 

> a [):lt:els waere it is for the Benefit of the Owner; as if one d½ 

ins Arineur, he may cauſe it to be ſcoured to avoid Ruſt; Or it one 

Mains Raw-Cloath, he may cauſe it ro be fulled. Ibid. 

21. It a Man puis Cattle in @ Pound Covirt or Cloſe, there he ought And if 7% 

keep them at his Peril, and yet he ſhall not have any Satisfaction o: 1 Foy 

it. Co. Litt. 47. b. | 'Treſpallar 

ab initio. 
t 55. Hill. 3 Car. C. B. Perkins v. Butterfield. — 51 fen. 3. ena that the O:vner ſball not 
y jor keeping the Cattle, but may feed them bimſelf. 


22. \\ here one diftrains dead Goods, or Things inanimate, he mult 
t them in a Pound Covert within three Miles ot the Place &c. and 
the ſame County; tor it he put them in another open Pound, and they 
ſtolen, or receive Damage, the Perſon diſtraining will be anſwerable 
r them, Co, Litt. 47 b. 
23. A Dittreſs of /:ve Cattle may be kept in ony open Place in the 
ardlord's own Grounds, or in the Grounds of another by his Con— 
nt, as well as in the common Pounds, it he give Netzce to the Owner 
the Cattle where they are; but it he gives no Notice, and the Cattle 
e for want of Food, the Landlord muſt make Satistaction tor them. 
d. Litt, 47. b. 
24. Cutle taken as a Diſtreſs cannot be wrrked; For it is only the Cro. 1. 148. 
£t Of the Law that gives Power to the Diſtreſs; For the Diſtrainor S. P. but a 
5 no Property in the Diſtreſs, nor Poll” flion in Jure cites 21 H. J. Cr oy ” 
eplevin, *. Man has Return irrepleviſalle he cannot work them; For N 
e judgment !5 to remit them to the Pound there to remain. Ow. Owner's 
+ Mich. 7 Jac, C. B. in Caſe of Moor v. Conham, cites S. C. > pre WER 
. OO! 4 
ay deliver to him in H ithernam he may work them; becauſe he has them in lieu of bis bn 
cht is real mable that he ſhall have their Labour and Uſe for their Paſture. D. 280. a- 
«rg. Pl. 14. Cites it as agreed for L by the Juſtices Hill. 33 Eiiz. C. B. 


Tr 25 In 


I 


— — — . — — 


— 2 
— — — ͥ́ꝓ́—N——— — 


162 Diſtreſs. | = 


Venr. 36. 25. In Trefpaſs for taking two Horſes from his Cart loaden «i 50 7 


al 
> 

2 * 
1 


gy the Defendant juſtified as a Diſtreſs for Rent- Service iſſning 0: * 
and ſavs it Land where &c. The Court were of Opinion after ſeveral Debate N 1 3 6 


aprear'd the Diftreſs was well taken. Sid. 440. pl. 9. Hill. 21 Car. : 1: 
alſo in the Webb v. Bell. od 4 
Declaration, ONS 3 
thet hore was a Servant in the Cart, and therefore it was inſiſted that the Cart and Horſe, —_ _ mM 


ileg'd; Et Adjornatur. Raym 218. $ C but 8 P does not appear. 4 
K but not 8 P. Freem. Rep. 106. S. C. but not S. P. 2 Ly i 


26. Defendant diſtrained a Trunk, and being informed that me 
were Things of Value in it he cauſed it ro be corded to Prevent 2 
mage; and tor that he was adjudged a Treſpaiſor ab Initio ; Cited » 1 
T'wiſden to have been fo adjudged beiore Roll Ch. J. Vent. TH 
r 1 

27. If Turves lie up:n a Common Damage-Feaſant, though for u 
Commoner may diſtrain them, yer he cannot burn them. 2 Jo, " = 
Paſch. 34 Car. 2. Bromhall v. Norton. = 

28. One cannct break open the outer Decor to diſtrain for Rem tl 
Ch. J. But per Pollexten, If the outer Door be open one may break ih 
the inner Door, Comb. 17. Paſch. 2 Jac. 2. B. R. 1 
29. If a Landlord come into a Houſe and ſeiſes upon ſome Gini; A 
Diftreſs in Name of all the Goods in the Houſe that will be 2 
Seiſure of All; But he mt remove them in convenient Time at C 
* See (H) Law; and now ſince the late Statute of NM. & MH. inmediateh, an 

it be Hay pr Corn; and here tor that the Seiſure was on Mundy Wl 
though of Barrels of Beer nor eaſily removeable, if at all wii 
Damage, and no Removal till Wedneſday when the Detendant u 
them by Virtue of a Replevin, in which the Leſſee and not the HM 
trainant, was made Detendanr, and belides the Plaintiff quitted N. | 
ſeſſion ot them the two intervening Nights, and had not the Pol: 
at the Time of the Taking by Virtue ot the Replevin, without Wag 
there could be no Reſcous, the Plaintiff was nonſuited; In this H 
it appeared alſo, that the Oiſtrainaut drew Beer out of one of the kW 
rels; which per Holt Ch. J. made him a Treſpaſſor ab initio as tot 
Barrel ouly. 6 Mod. 215. Trin. 3 Ann. B. R. in Cafe of Ded 
Monger. 3 
30. If Lands in diſtant Counties are demiſed by one Demiſe, reſervin; ui 
intire Rent, the Diſtreſs taken in the one County cannot be driven init 
the other; Per Holt Ch ]. but otherwiſe it the Counties and Hu 
dreds are contiguous ; Per Cur. Ld, Ray m. Rep. 55. Trin. W. 3 
Caſe of Walter v. Rumbal. 9 
31. A. diſtrained an * Damage ſeaſant; Per Holt, he may pul 
him in a Pound-Covert. 1 Salk. 248. pl. 3. Paſch. 12 W. 3. B. R. Van 
v. Eddowes. = 4 
32. A common Pound is the Pound of the Diftrainor for the Tine, Wl 
and it he will uſe it he muſt take Care to keep it fo, that it it beni 
broken Condition, or an improper Pound tor the Thing to be impound BR. 
ed, As a Pig &c. and the Diſtreſs eſcapes, the Diſtrainor ſhall not tak 
Advantage of his own Neglect ſo as to bring Treſpaſs after wards. 1 
Mod. 664. Hill. 13 W. 3. Vaſpor v. Edwards. 4 
33. Common Pounds are either by Cu/tom, Tenure, or Agreemem, Wn 
mong the Inhabitants of a Vill or Manor, and not by Common L] 
Per Holt Ch. J. 12 Mod. 664. in S. C. | = 
S. P Arg. 34. A Diſtreſs may not be tied, for that would be a Nliſuſer, and + 


Wood. Inft. 
191, 


1d. Rzym. mount to a Converſion ; Per Gould, J. 12 Mod. 661. Hill. 15.3 2 
ep. 720. 
Cites 27 A 


: 35. Diſtraines ; N 


g Vaſpor v. Edwards. 


— 0 8 1 , 
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T anno tan raw Hides though it be for their Preſerva- 

$35 e NN 5 Nor milk Cows to 14 their Milk, or ſave 

3 Hurt, cites 1 Roll Abr. 673. though it be allowed, Cro. J. 

1 pars Kine may be milked to prevent their being ſpoiled; Per 

= T who ſaid that he took Roll Abr. to be Law. 12 Mod. 662. 

. Y 2: i Caſe ot Vaſpor v. Edwards. . | 

| 6, che Plaintiff ſuffers the Diſtreſs to eſcape by his own Conſent, 


— 


— — 


* 


„ Niſcharge of the Treſpaſs, but then it muſt be ſhe w 'n in tne 
| per = 5 11 Mod. 21. pl. I. Hill 1 Ann. B. R. in Cale of 


Wes. 0 
Ker E. L diſtrains tor Rent, and keeps the Goods on the Pre- 
fs longer than a reaſonable Time, which the Law allows him to re- 
— them in, he is a Treſpaſſor ab iuitin, cited by Forrefcue | 2 Ld. 
3 Rep. 142). as a Caſe berween Cartwrig5t and Coniber ac 
in Prius, tried be fore the Earl ot Macclesheld whea he was Ca, J. ot 


7 Juſtification can be good for Jefiroyzing a Thing dittrained ; 


or all Diltreties ought to be ſalely kept. 8 Mod. 330. Mich. 11 Geo. 
Sparks v. Keeble. | : I ; 
39. In Treſpaſs tor entering his Land Detendant pleads an Entry and Although 


pen for Rent. Plaintiſt rephed, that Defendant continued upon the the Party 


ili ight enter 
„6 Days, and had eight Bailiſts there. On Demurrer Judgment at th 
— tor hs Plaintiff; For the Couit ſaid, chat by the Common Law a 3 


erſon thut diſtrains was obliged to carry off the Diſtreſs immediately, and diſtrain the 
ut it into a Pound-covert, or a Pound-overt, and not detain it on the Land, Goods, yet 
nd that the preſent Ceſe is not within the Statute 2 W. & M. cap. 5. = 8 
\nd Reynolds J. ſaid, that the very Reaton why Shocks of Corn ght t re- 
ould not be diſtrained at Common Law, was, becauſe they could move them, 
ot be carried olf without Damage to the Tenant, which implies, that on put them 
W c'r1 ing off the Diitreſs is neceſſary, Barnard, Rep. in B. R. 3. 4. Pogo. 


; * Pound-overt 
lich. 13 Geo. Griffin v. Scott. or Cloſe; 


x bur at Com- 
on Law no Diſtreſs could be impounded on the Premiſſes, and for that Reaſon Sheaves Ae Shocks 


„ Corn were not diſtrainable for Rent, becauſe nothing could bd diftrained but what might be re- 
rcd in as good a Cor dition as it was in when the Diſtreſs was taken, but after a Removal Sheaves 
St Corn could not be reſtored in the ſame Conditi n cites Co. Litt. 47. a. and therefore the Stature 2 N. 


> ./. . 1. cap 5. gives the Leſſor Poxver to diſtrain Sheaves of Corn &c. and to lock up and detain the 
ame ufo the Place where it cu found; but that is only in the particular Caſes mentioned in that Ack: 


der Cur. 2 Ld. Raym Rep. 1426. Mich. 13 Geo. in Caſe of Griffin v. Scott & al'. ; 


42. 11 Ge, 2. cap. 19. S. 10. Perſons lawfully diſtraining fin any 
ind of Rent, may impound the ſame, of whatever kind, in ſuch Place, or 
n ſuch Part of the Preſſes, as ſhall be moſt convenient for ſecuring the 
ame, and to appraiſe, ſell, and aiſpuſe of the ſame upon the Premiſſes, as 
e Caſe may be done off from the Fremiſſes by the 2 W.& A. or the 
6% 2. And any Perſons may come and go to and from ſuch Place, or 


in: of the ſaid Prenuſſes, where any Diſtreſs for Rent ſhall be mmpounded, 
i /ccired as aforeſard in order to view, appraiſe and buy, and allo in or- 
unt _ ry of and reno; the ſame on Account of the Purchaſor thereof, 
lt _ if any Pound Breach, or Reſcous fhall be made of any Gods and 
ug s, or Srock diſtraiuid for Rent and 1mpounded, ur outerwaſe ſecured 
_ wc ibis 17, ihe Perſon or Perſons oggrieved thereby (hall have 
„e Remedy, as in Caſes of Pound-Breach or Reſcous 15 given and 
Wi ; rhe [aid Statute, ö 


(v. 2) What 


164 Diſtreſs. 


(P. 2) What ſhall be ſaid a Reſcous of the Diltrek, 


S. P. But he x, Wi ERE a Lord comes to diſtrain and ſees the Beaſts, ard th 


_ _ Tenant perceiving it, chaſes the Diſtreſs out &c. the Lord fa. 
them, which not have Writ of Reſcous; tor he never had Poſſeſſion of the Beatz, 
ſee in N.t. Per all the Juſtices, Br. Refcous, pl. 13. cites 21 H. 7. 40. | 
Brev. in the . 
Writ of Reſcovs. Br. Reſcous, pl. 24. cites 14 H. 4. and 44 E. z. If the Lord diſtrairt Cy 
tle cut of his Fee in Lands not held of him, te Tenant ma make Reſcous unleſs in ſome 9 can 
Caſes, as if the Lord come to diftrain lis Cattle which le ſres then cin lis Fee, and the Fam 
or any other to prevent the Lord to diſt: ain, drive the Calile ont of the Fee of the Lord into ſome v. 
Place out of his Fee, yet may the Lord fg fellow and dittrain the Cattle and the Tenant cm 
make Reſcous; Al-eit the Place where the 32:{trets is taken i out of his Kee. For now in ſudgmen 
* Law the Diſtreſs is taken within his Fee, and ſo ſhall the Writ of Reſcous ſuppoſe, ( 

itt. 161. a. 


2. Reſcous is when the Lord in the Land held of him difrains fy 
his Rent arrear, it the Diſtreſs is reſcued from him. Litt. S. 23, Wl 
3. So if the Lord comes on the Land to diſtrain, and the Tenant or u. 
other will not ſuſfer him. Litt. S. 237. 1 
Reſcous is 4. Reſcous is a tating away and ſetting at Liberty againſt Lau a |); 
not but chere refs taken, or a Perſon arreſted by the Proceſs or Courſe of Lay, 
72 ls And all is' one as to the Point of the Diſſeiſin to reſcue the Ditt:e 
Cattle, or after it is taken, and beforehand to raiſt and withſtand the taking ol; 


the He but yet it is no Reſcue till it be diſtrained. Co. Litt. 160. b. 
of whi- 
the Fe'cous Is ſuppoſed to be made; For if one comes to arreſt a Man, or to diſtrain, and hen 


3 to do it, he ſhall not have a Writ ot Reſcous, but an Action on the Caſe F. NI 
102. (F) 


5. If the Tenant reſcues the Diſtreſs, and after is diſſeiſed of the Te. 
cy, yet the Aſſiſe lies againſt him tor the Ditleitia done ot the Rent 5 ll 
the Reſcous. Co. Litt. 160. b. 7 

5. When a Man has a Diſtreſs, and the Beaſts, as he is driving thin Wl 
to the Pound, go into the Houſe of the Owner, if he that diitrair'd then Wn 
demands them ot the Owner, and he delivers them not it is a Relcou 
in Law. Co. Litt. 161. b. 


(Q) Reſcous of a Diſtreſs. //T,9 may make it. 


[And what Remedy the Diſtrainer has where the Dit 
treſs was with Cauſe. Roll pl. 6.] 


diſtrains his annor Bf His own Head reſcue them from him; For if 
Tezan's hath good Cauſe to have them agaiaſt him. 39 E. 3. 35. bv. 
Cattle, and 2. Ik a Man diitrains my Cattle together with the Cattle ol |. 
a Strangers without Cauſe |. S. or ] may juſtiſy the Reſcue of all. 39 E.] 


Cattle tor 

Rent or 35. b. per Thorp. 

Service : te 
behind, when there is not any Rent or Service behind, the Strarger may, reſcue his own Cattle, 
not the Tenant's as it ſeems. And that as it ſeems by the Statute of Marlbridge cap. 3 whic f 
Non ideo puniatur Dominus per Redemptionem, vet the Opinion of Thorpe. M. 31 E. 3. is coin þ 


If a Lord T: I a Man diſtrains my Cattle wichour a Cauſe, pct a Su Wl 
C be 


h wills 


enen 
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{ue as well the Tenants Cattle as his own * Quere. F. N B. 102. 
e ted —_— 1 —— * Tbid. in the new Notes there (b) ſays, and note 4 E. 6. Diſ- 
and in orig de 6 E. 4 1t. 5 E. 4. 10-11. 19 H. 7. 48 E. 3. 33. 3H. 4 22. 22 H. 6. 37. 
51 >. 35. 4 Co. 11. b. Bevill's Caſe. 


Ika Diſtreſs be taken of Goods without a Cauſe the Owner & P. ver 


reſcue them. Co. Litt. 47. b. . 
n. 8 W. z in Caſe of Cotſworth v. Betifon. —— 1 Salk. 247. pl. 2. S. C. & S P. ind 
N there. 
or if a Diſtreſs be taken without a Cauſe and put into the ways * 
und, the Owner cannot break the Pound, and take thcii out; 36H. 5 5 
auſe they are in the Cuſtody ol che Law. Co. Litt. 47. b. 8. P. in C B. 
Bendl. 


pl. 48. S. P. accordingly by the Juſtices of C. B and ſcems ro be S. C. S P per Cur. 
Raym Rep. 105 Mich. 8 W. 3 in Caſe of Cotſworth v. Betiſon. 1 Salk 247. pl. 2. 


8. 


- Tf a Man takes Cattle Damage-Feaſant and puts them into 
ound, and the Owner that hatn Common there makes Freſh Suit 
| tinds the D ors unlock'd he map jultity the taking out che Cattle 
a Parco Fracta. Co. Litt. 47. b. 

6. Bur it the Owner breaks the Pound and takes out His Goods, 
that diſtrain'd thei may have his Action de Parco Fracto, and 
w allo cake again the Goods diitrain'd where he finds them, and 
pound them again. Co. Litt. 47. (b). 

. Reſcous by Guardian of the Land and Heir of W. B. for Diſtreſs 
Amercement, and the Deiendant made Reſcous, and there it was 
reed, that it a Man d:/trarns tortionfly the Owner ot the Beaſts may 
„Klee Br. Reicous, pl. 12. cites 39 E. 3. 35. 

Ws. bur ic was agreed Paſch. 4 E. 6. that F a Man dittrains 7ortion/ly 
—_ 0s them in Pound, that the Owner cannot break the Pound and take 
Wc nm out; For they are in Cuſtody of the Law. Ibid. 

9. It a Man diſtrains tortiouſly, the Owner of the Beaſts may make Br. Reſcous 
We (cous. Er. Diſtreſs, pl. 26. cites 39 E. 3. 35. But P. * 4 E. 6. 3 —.— 
s agreed that f he diſtrains tortiouſly, and impornds them the r 1; Dir. 

oer cannot take them out; For they arte in Cuttody of the Law. treſt, pl. 74; 
" BR. Uiitreſs, pl. 26. cites 8 C. 
188 : & P by 

the Juſtices for Law. 


to. If the Lord diſtraius without Cauſe, yet he Tenant cannot make Ref- 
s per Mombray. Br. Reſcous, pl. 25. cites 40 E. 3. 32. 
11 It a Min diftrains my Beaſts which come into his Land by Eſcape S. P. Br. 
ay reſcue them, but it I keep or put them there, or it I have No- Piſtreby 
= 2 m 4 Pas to go there, this is no Eſcape. Br. Reſcous, pl. 5. 22 
es H. 4. 16. 
2 In Cale of a Diſtreſs for 2 d. a Store of Sheep of any Stranger paſſing Mo. 574. 
—_ trans the ſaid Vill, and it it was denied on Requeſt that they Pz. 
q to diſtrain, it was inſiſted that a Man cannot preſcribe to diſtrain for it * Ip 
5 Re714, tor that it is againſt the Stat. ot Marlebridge, cap. 15. and — Pre- 
ant. z 1. 43 E. z. 40. 11 R. 2. Avowry 87. 1) E. 3. 43. that ſcription is 
ere a Lord diſtrained in an Highway the Tenant might have Tref- not good 
Is or make Reſcous; and that againſt a Statute one cannot preſcribe, 101 3 
WW cites 9 H. 6. 56. and Dyer 232 and 273. Bur this Exception was Toll tor 
en e . MY | | * 
8 1 ow d; for it was held that this Statute did not intend but tor Paſſage in 
| Ky for Rents and Services, and not tor thoſe Things whereof no 4. ein. 
oy Wa " I . Cro. E. 710. pl. 34. Mich. 41 & heritance of 
. P . . 
_ cis is precedent to all e But if the Party ſhews Cauſe for the Toll, 4 if = 1 
u boun 


Fol 674. 


el 
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(P. 2) What ſhall be ſaid a Reſcous of the Diltreſ, 


S. P. Bur he x, HERE a Lord comes to diſtrain and ſees the Beaſts, and in 
— 8 Tenant perceiving it, chaſes the Diſtreſs out &c. the Lord (hall 


them, which not have Writ of Reſcous; tor he never had Poſſeſſion of the Beats, 


ſee in N.rt. Per all the Juſtices, Br. Reſcous, pl. 13. cites 21 H. J. 40. 
Brev. in the : 

Writ of Reſcors. Br. Reſcous, pl. 24. cites 14 H. 4. and 44 E. z. If the Lord 0iſtraing Ce. 
tle cut of his Fee in Lands not held of him, te Tennant ma make Reſcous unleſs in ſome S.ecu 
Caſes, as it the Lord come to diftrain is Cattle which he , e then ct lis Fee, and tis Cas 
or any other to prevent the Lord to diſt: air, drive the Cait!s ont of the Fee of the Lord into ſome oth 
Place out of his Fee, yet may the Lord jr:ſly follow and diftrain the Cattle and the Tenant can 
make Reſcous; Al eit the Place where ric 12: ttrets is taken is out of -nis Fee. For now in Judomey 
x Law the Diltreſs is taken within his Fee, and ſo ſhall the Writ of Reſcous ſuppoſe,” (l 

itt. 161. a. 


2. Reſcous is when the Lord in the Land held of him difrains fr 

his Rent arrear, it the Diſtreſs is reſcued from him. Litt. S. 237, Wl 

3. So if the Lord comes on the Land to diſtrain, and the Tenant or u. 

other will not tfutier him. Litt. S. 237. 9 

Reſcous is 4. Reſcous is a fating away and ſetting at Liberty againſt Lau a I). 
not but chere ſereſs taken, or a Perſon arreſted by the Proceſs or Courſe of Lay, 
7 7 And all is one as to the Point of the Diſſeiſin to reſcue the Ditt:el 
Cattle, or after it is taken, and beforehand to refit and withſtand the taking ot it; 


the Thing bur yet it is no Reſcue till it be diſtrained. Co. Litt. 160. b. 

of which 

the e cous is ſuppoſed to be made; For it one comes to arreſt a Man, or to diſtrain, and he 
diſturbed to do it, he ſhall not have a Writ ot Reſcous, but an Action on the Cale. F. NA 


102. (F) 
1 
5. If the Tenant reſcues the Diſtreſs, and after is diſſeiſed of the Tenn WY «i; 
cy, yet the Aſſiſe lies againſt him tor the Ditteitia done ot the Rent e. 
the Reſcous. Co. Litt. 160. b. 2 n 
5. When a Man has a Diſtreſs, and the Beaſts, as he is driving then | 
to the Pound, go into the Houſe of the Owner, it he that diſtrafwd then 
ö demands them ot the Owner, and he delivers them not it 1s a Relcuus 
; in Law, Co. Litt. 161. b. " 
; ls | 
; =_ XI; 
| _ 
| 0 . . 
f 4 3 ” 8/1 { © It. 8 
(Q) Reſcous of a Diſtreſs. //T9 may mak = 
; . . 1 * 
N [ And what Remedy the Diſtrainer has where the Dil- EE 
| treſs was with Cauſe. Roll pl. 6.] =. . 
3 
| cd 
ö 1. JF a Man diſtrains my Cattle wichour a Cauſe, yct a Scranget fer 
N . 1 cannot of his own Head reſcue them from him; For jy ; . 
Tenant's hati) good Cauſe to have them againſt him. 39 E. 3. 35. b. A I 
| Cartle, and 2. Ik a Man Gdiitrains my Cattle together with the Cattle oi | T3 
CR. without Cauſe JS. or ] may juſtiſy the Reſcue of all. 39 E. 3 
Rent or 35 b. per Thorp. | } mel 
Service 2 El 


. : 7 a attle. bit 
behind, when there is not any Rent cr Service behind, the Strar ger may reſcue his own Gay ail i 
nat the Tenant's as it ſeems. And that as it ſeems by the Statute of Marlbridge cap. 3 hi 8 


Non ideo puniatur Dominus per Redemptionem, yer the Opinion of Thorpe. AL 31 E. 5.45 


contra 
fo! 


4 _ AIC — TS . — 


— — 7 . 
* 
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: ſcue as well the Tenants Cattle as his own * Quzre. F. N B. 102. 
he 1 1 8 — * Ibid. in the new Notes there (b) ſays, and note 4 E. 6. Diſ- 
an I c . 3 7. 


| ' 4.11. 5 E. 4. 10. 11. 19 H. 7. 48 E. 3. 33. 3 H. 4 22. 22 H. 6. 3 
1 55 18 11. b. Bevill's Caſe. 


tra, 29 E 3. 


WE. 77a Diftreſs be takenof Goods without a Cauſe the Owner 5. P. pe 


u 
reſcue them. Co. Litt. 47. b. Raym. 105. 
h S W. z in Caſe of Cotſworth v. Betifon. _—— 1 Salk. 247. pl. 2. S. C. & S P. ind 


e there. 


gut if a Diſtreſs be taken without a Cauſe and put into the 2 * 
zund, the Owner cannot break the Pound, and take thcin out ; nie 


E | 6H8. 
nic they are in the Cuſtody of che Law. Co. Litt. 47. b. 8. P in C B. 
J Bendl. 
pl. 48. §. P. accordingly by the ſuſtices of C. B and ſcems to be S. C. S P per Cur. 
' Raym Rep. ws Mich. S W. 3 in Cife of Cotſworth v. Betiſon. 1 Salk. 247. pl. 2. 


; ; . 


Es ;. 7f a Yan cakes Cattle Damage- Feaſant and puts them into W 
ound, and the Owner that hach Common there makes Freth Suit ©297+ 
1 finds the D ors unlock'd he may jultity the taking out che Cattle 

a Parco Fracto. Co. Litt. 47. b. 

6. Bur it the Owner breaks the Pound and takes out his Goods, 
chat diſtrain'd them may have his Action de Parco Fracto, and 
op allo cake again the Goods diſtrain'd where he finds them, and 
Hound them again. Co. Litt. 47. (b]. 
= 7. Reſcous ) Guardian of the Land and Heir of N. B. for Diſtreſs 
Anercement, and the Deiendant made Reſcous, and there it was 

6d, that it a Man draus tortioufly the Owner of the Beaſts may 
„e Kos. Br. Reicous, pl. 12. cites 39 E. 3. 35. 
W 8. Hur it was agreed Paſch. 4 E. 6. that F a Man diſtrains tortion/ly 
ch them in Found, that the Owner cannot break the Pound and take 
Wc out; For they are in Cuſtody of the Law. Ibid. | 
. [t a Man % rains tortiouſiy, the Owner of the Beaſts may make Br. Reſcouz, 
elcous. Br. Diſtreſs, pl. 26. cites 39 E. 3. 35. But P. *4E. 6. . ndaga 
ss agreed that f he diſtrains tortiouſly, and impornds them the + i, Dir. 
ner cannot take them out; For they are in Cuttody of the Law. treſ, pl. 14; 
=. Litres, pl. 26, | cites 8 C. 
& P by 
the Juſtices for Law. 


10. If the Lord diftrains without Cauſe, yet he Tenant cannot make Reſ- 
W's per Mombray. Br. Reſcous, pl. 25. cites 40 E. 3. 32. 


ita Min difrains my Beaſts which come into his Land by Eſcape S. P. Br. 
Wy reſcue them, but it I keep or put them there, or it I have No- Diſtreſs, 


hat they uſe to go there, this is no Eſcape. Br. Reſcous, pl. 5. * 11. 
ces 2 H. 4. 16. 


12. In Caſe of a Diſtreſs for 2 4. a Score of Sheep of any Stranger paſſing Mo. 574. 
= trans the ſaid Vill, and it it was denied on Requeſt that they P! 22 
WO Uiltrain, it was inſiſted that a Man cannot preſcribe to diftrain for it dee . 0 
eee, tor that it is againſt the 8 Marlebridge, c rar ny 
WE 62/4, lor tpat it is againſt the Stat. ot Marlebridge, cap. 15. and that Pre- 
5 _ 7%. 43 . 43 E. 3. 40. 11 R. 2. Avowry 87. 1) E. 3. 43. that ſcription is 
here a Lord diftrained in an Highway the Tenant might have Treſ- not good 


6 br rake Ne g not reaſon- 
a OUs ; ": : 
: [cous; and that againit a Stature one cannot preſcribe, te coke 


ene 7 H. 6. 56. and Dyer 232 and 273. But this Exception was Toll for 
t Mowed; for it was held that this Statute did not intend but tor Paſſage in 


d,. 3H. 7 : | 7 — of . 2 
= ſes for Rents aud Services, and not tor thoſe Things whereof no * 1 
: T9 can be but in the Highway. Cro. E. 710. pl. 34- Mich. 41 & heritage + 
E. C. B. Smith v. Shepherd. every Man 


in Paſſage in 
as if he is 
bound 


KFegiis is precedent to all Preſcriptions. But if the Party ſhews Cauſe for the Toll 
Vu 
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bou d to epair the Bridge or Cauſey &e then it may be reaſonable Cauſe for the Com F 
the Toll 5 Preſcription ; But for Toll Traverſe it is clear that a Man may — 
Tit Toll (A) per totum. 


Where a 13. The Rent muſt be behind, or elſe the Tenant may make Reſ. 
Man diſ= cgugs ; For if no Rent be behind when the Diſtreſs is taken. how can th 
trains the 28 Hao ig 2 

Reſcous amount to a Diſſeiſin of the Rent when none is due? Co. Litt. 


Tenant can- 
not make 160. b. | 
Reſcous though no Rent be arrear, quod nota bene, Br, Reſcous, pl. 16. cites 9 H. J. 2. 


14. And /o it is if the Tenant re/;/ts the Lord to diftrain when there 
no Rent behind, this can be no Diſſeiſin of the Rent tor the Cauſe a 
boveſaid, and this (as it appears by Littleton) holds as well in the Caſs 
ot a Rent-Service between Lord and Tenant, as in Caſe of a Rent 
charge &c. And fo I heard Sir Chriſtopher W ray ſay that he had ad- 
judged it. Co. Litt. 160. b. 
15. And that which the Tenant may do when there is no Rent behind 
may a Stranger do, it his Beaſts are diſtrained. Co. Litt. 160 b. 
16. If the 'Tenant tender the Rent to the Lord when he is to take the 
Diſtreſs, if notwithſtanding the Lord will diſtrain, the Tenant ma 
make Reſcue. Ur ſupra. 
It the Rent ot the Lord be behind, and the Lord diſtraius the Cattle 
of the Tenant in the Highway within his Fee, the Tenant may make 
55 ; tor that it is detended by Law to diſtrain in the Hignway 
Ur ſupra. 
gg by the ſame Reaſon, if the Lord will diſtrain Averia Ca 
ruce, where there is a ſufficient Diſtreſs to be taken beides; Or it 
the Lord will diſtrain any thing that is not diſtrainable, eithe 
by the Common Law, or by any Statute, che Tenant may make 
Reſcous. Co. Litt. 150. b. 161. a. 
18. If the Lord coming to diſtrain had no View of the Cattle within hi 
Fee, tho' the Tenant drives thm off purpoſely, or it the Cattle themſelve 
after the View go out of the Fee, or it the Tenant aſter the View remove 
them for any aher Cauſe than to prevent the Lord ot his Diitreſs, ther 
cannot the Lord diſtrain them our of his Fee, and it he does the Tenan 
may make Reſcous. Co. Litt. 161. a. 
1 Salk. 2479. 19. Where Goods are diſtrained without Cauſe, the Owner may reſcu 
** Mich. them before they are impounded, but he cannot after wards break thi 
5 B Corr. Pound and take them out, becauſe they are then in the Cuſtody ot thi 
worth v. Law. Co. Litt. 47. b. | | | 


Bettiſon, 
S. P. aocordingly. 


Ld, Ray m. Rep. 104. 105. S. C. & S. P. held accordingly. fr 


20. If the Lord diſtrains his Tenant's Catile, and a Htranger's Catti 
for Rent or Service behind, where there is not any Rent or Service be 
hind, the Stranger may reſcue his own Cattle, but not the Tenant's, « 
it ſeems. And that, as it ſeems by the Stature of Marlebridge, cat 
3. Which willeth Non ideo puniatur Dominus per Redemprionem 
yet the Opinion of Thorp. M. 31. E. 3. is contrary ; for he ſays, t 
Stranger may reſcue as well the Tenant's Cattle as his own. Quæte 
F. N. B. 102. (E). 


(Q AY > 
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(Q. 2) Reſcous. Writ and Pleadings. 


1 N Writ of Reſcous made of Goods and Merchandizes reſcued, 
for which Toll ought to be paid, the Writ was, that the Chat- 
tles were talen at C. for the Toll, and would have detained them ac- 
cording to the Law &c. and that the Defendants reſcued the ſame 
Chattles without ſaying where the Reſcous was made, and yet held good ; 
For it ſhall be intended at the Place where the Taking was. Thel. 
Dig. 99. lib. 10. cap. 9. S. 6 cites Mich. 30 E. 3. 20. 
2. So in Treſpaſs for taking an Eſtray. Thel. Dig. 99. lib. 10. cap. 
9. S. 6. cites Brief 333. 
nind 3. Reſcous, becauſe the Plaintiff diſtrained in his Fee in B. in Land g. General 
held of bim, and the Defendant made Reſcons, and the Defendant ſaid, Brief, pl. 4. 
e thi that he held two Acres there of the Plaintiff, and three Acres there of N. cite S C. 
may and the Plaintiff would have diſtrained in the three Acres wh:ch are out Ice Jo 3 
of his Fee, and the Defendant made the Reſcous The Plaintiff ſaid, ol. 45. cites 
attle that he came to the two Acres to have diſtrained, and ſaw the Beaſts there, S. C. 
make and the Defendant perceiving it chaſed them into the three Acres, which Thel. Dig. 
way are cut of bus Fee, and the Plaintiff came there freſhly and would have di- ** 12 88 
firained, and the Defendant made Reſcous Vi & Arms. Cand. demand- * 8. C. 
ed Judgment of the Writ, which is, that he diſtrained within his Fee, 
Or ii and now he confeſſes that it out of his Fee, and in this Caſe he ought 
eithei to have Writ accordingly; but Thorp [awarded him to] anſwer; j or 
make there is no other Form of Writ in this Caſs ; and alſo when he came to the 
two Acres to diſtrain, and you perceiving it chaſed them into other 
1 Land, it is lawtul for him to purſue and diſtrain there, and this taking 
vſchve reters to the firſt Place; by which the Plaintiff ſaid, that he was har- 
move rowing in the two Acres, and when he had finiſhed it, went to the three 
theſß Acres to perform his Overaigne prout &c. abſque hoc that he chaſed 4 
this Cauſe, and the others e contra, and ſo the Cauſe in Iiſue. Br. 
Reſcous, pl. 3. cites 44 E. 3. 20. 
4. Where a Man avows for Rent, and after diſtrains and avows 
Homage, and the Plaintiff ſues Recaption, and after in the Avowry diſ- 
clams to hold of the Defendant, by this he has not abated his Recap- 
tien; and fo ſee that a Man may have Recaption againſt him who has 
nt Tenure if he diſtraius twice for one and the ſame Cauſe; but it he di- 
ſtrains tor Rent of one Day, and after, pending the ſame Replevin, 
diſtrains for Rent of another Day, Recaption does not lie. Br. Re- 
caption, pl. 4. cites 47 E. 3. 22. 
5. And allo it ſeems there, that where a Man diftrains for one Cauſe, 
and after for another pretended Cauſe which is not true, yet Recaption 
does not le, and the [tive was, if he took the ſecond Diftreis for the 
brit Cauſe or not? Ibid. | 
6. In Reſcous ot Diſtreſs it was awarded a good Plea, that he had a Br. Reſcous, 
great WW aſte adjoining to his Manor, and he put his Beaſts there, and they pl. 12. cites 
eſcaped into the Place wbere &c. and the Plaintiff took them, and he made 1 2 and 
Recous ; Nota. Br. Diſtreſs, pl. 12. cites 2 H. 4. 16. I 
7. But it was ſaid, that it a Man keeps his Beaſts in the Place, or has gr. Reſcous, 
Notice that they uſually came to this Place, this is not an Eſcape ; Quod pl 12. cites 


Nola. Br. Diſtreſs, pl. 12. cites 2 H. 4. 16. 7 5 and 


8. Writ 


——— — — — 
— 


—— 
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* Br. Reſ- 8. Writ of Reſcous upon Diſtreſs taken for Rent arrear; it was ſaid, 


. Pr 18. that * Riens Arrear, and || Ne unques ſeiſie, are good Pleas in Writ ol 
g * Reſcous, quod non negatur, tamen quzre 1nde. Br. Reſcous, pl. 6. 


4.19.20 Cites 2 H. 4. 22. 

Contra that | . 

it is no Plea; For he way aid himſelf in Replevin and ſuffer the Diſtreſs, Per Choke; Quzre inde 
S. P. Br. Reſcous, pl. 20. cites 6 E. 4. 11. Ne unques ſeiſie after the Limitation is ns 
Plea, per Yelverton; Contra in Avowry. Br. Reſcous, pl. 20. cites 6 E. 4. 11. 


9 In Reſcous the Plaintiff was compelled to ſhew for what Rent 5. 
diftrained, aud for whai Term being in Arrear and otherwiſe ill, by 
which he ſhewed the Tenure, and for 20 d. arrear ſuch a Feaſt he 
diſtrained, and the Delendant made Neſcous; rhe Detendant took Ex- 
ception becauſe he did not allege Seijin, et non allocatur. Br. Reſcous, 
pl. 7. cites 8 H. 4. 2. 

10. By which he ſaid that where A. B. granted to the Plaintiff the 
Heigniory; the Tenant did not attorn 2 which he made Reſcous, et non al- 
locatur vit hout ſhewing that he is Tertenant or other Authority. Ibid. 

11. And therefore he ſaid that he as Servant to the Tertenamt, and ly 
his Command made the Reſcous. Ibid. 

12. In Reſcous the Defendant to the Vi et Armis pleaded Not Guilty, 
and to the Reſcous ſaid that the Plaintiff's Servant took the Defendant's 
Sbeep in his Several in C. and he made Reſcous, abſque huc that he tok 
them in A. Priſt &c. et adjournatur. Br. Reſcous, pl. 9. cites 

H. 6. 1. 

: 13. In Reſcous the Plaintiſf counted that R. was ſeiſed of two Houſes 
and held them of him by Fealty and two Shillings Rent payable at Eaſter 
annually, of which Services he was ſeiſed by the Hands of the ſaid R. 
as by the Hands of his very Tenant, and for the 2 8. Rent-Arrear ſuch a 
Feaſt he diſtrained, and the Detendant made Reſcous; The Delendaac 
pleaded Unques ſciſie per my les mains, Prift, and the others e contra ; 
Per Newton this is no Plea zu this Action, tor here the Tenure is only 
traverſable and no ot ber Thing, Br. Reſcous, pl. 10. cites 22 H. 
6. . 

14. And from hence it follows that Riens Arrear is no Plea in this 
Action, by which Priſot imparl'd, and the like Paſchæ hoc Anno. 
Ibid. 

15. Reſcous that he di/irained T. in D. for Services &c. and he made 
Reſcous, it is no Plea that the Plaintiff diſtrained in F. abſque hoc that he 
diſtrained in D. tor he ought to juſtify the Reſcous, per tot. Cur. By 
which Pole ſaid he diſtrained in four Acres in F. which was the Frank- 
tenement of the Defendant, by which he made Reſcons, abſque hoc that be 
diſtrained in D. but aſter he faid that he was ſeiſed in Fee of the four 
Acres in F. and the Property of the Beaſts were in him, and the Plaintiff 
diftrained, by which he made Reſcous, abſque hoc that the Plaintiff 
aiftrained in D. Priſt, and the others e contra. Br. Reſcous, pl. 11. 
cites 22 H. 6. 54. 

Br. Aſſiſe, 16 Reſcous may be and yet not Vi et Armis. Br, Reſcous, pl. 2. 


p 17 — cites 33 H. 6. 
5 5 f 


20. 8. C. 

17. In Reſcous Hors de ſon Fee is a good Plea, per Cur. Br. Iſſues 

Joines, pl. 26. cites 38 H. 6. 26. | 

Thel. Dig. 18. Reſcous becauſe he ai/trained for Rent- Arrear for three Days, and 
* Lib. the Deſendant made Reſcous, and it appeared that the third Day was nit 
8 "i ths come at the Time of the Taking, by which the Detendant demanded 
Trin. 9 H. Judgment of the Count and that the Writ abate, and per Cur. the Count 
7. 4 8. P. is good; for F he had any Cauſe to diſtrain the Defendant cannot make 
mn _— 4 Reſcous, and the Matter is only to the Action tor the third Day. Br. 
39 "If Reſcous, pl, 14. cites 39 H. 6. 7. 


19. Ia 
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19. In Reſcous it is no Plea that he held by other Sarvices or the like, 


ſor if he holds of him it is not lawtul for him to make Reſcous. Br. 
Reſcous, pl. 18. cites 5 E. 4. 8. and 7 * 19. 20. 


„ 


20. Rien Arre ar is no Plea in Reſcous, but he may ſuffer the Diſtreſs 
and aid himſelf in Replevin. Br. Eſtoppel, pl. 162. cites 5 E. 4. J. 8. 
and 7 E. 4. 19. 20. 7 | 1 | | 

21. Reſcous, and alleged Tennre and Seiſin by the Hands of his Tenant Br. Seiſin: 
as his very Tenant, and that he diſtrained and the Tenant made Reſcous ; pl. 29- cites 
The Defendant ſaid that Ne aungques ſei/ie per my les mains after the Limi- 3 ba * 
tation of Aſſiſe, and the belt Opinion was thar it is no Plea; tor it he has 
Seigniory there he may diſtrain, fo traverfe the Tenure and not the Seiſin, 


for uo Limitation is 17 in Reſcous, but in Replevin, and A/jiſe, and * It ſhould 
Writ of Right. Br. Reſcous, pl. 17. cites 5 E. 4. * 52. be 62. 
22. In Reſcous the Detendant pleaded Hors de ſon Fee, and per Cur, InReſcousif 


| this is no Plea in this Action nor in Treſpaſs; but he hall ſay that it is che Plamtiff 


held of a Stranger, and ſo Hors de ſon Fee, and then a good Plea, and fo 2 * _ 
he did. Br. Reſcous, pl. 19. cites 6 E. 4. 4. ae fs 

\ and thi 
other made Reſcons, there Hors de fon Fee is a good Plea, per Cur, Brooke lays, Dnere 1 — 


for Rent. (Large: for it ſeems that there is no other Form of Writ. Br. Reſcous, pl. 22. cites 38 Lz. 


23. And per Choke and Danby Ch. J. the ſame Ycar Fol. 87. where 
the Tenant holds by 2 d. and the Lord incroaches 4 d. the Tenant may aid 
it by Reſcous and ſpecial Pleading, and ſhall not be drove to Ne injufte 
Vexes, or contra formam Feoffamenti. Ibid. 

24 & in Aﬀiſe. Ibid. 

25. Contra in Avowry. Ibid. ET | 

26 In Reſcous the Detendanr pleaded always ſeiſed aſter the Limita- 
non, and the Plaintiff would have demurred, and the Defendant durſt not 
demur, the Reaſon ſeeins ro be that a Man may diſtrain that never was 
ſeiſed, Quzre. Br. Reſcous, pl. 23 cites 5 E. 4. 6. 

21, It a Man ſends his Servant to diflrain tor Rent, or Service, or 
Damage-Feaſant, and Reſcous be made upon the Servant, the Maſter 
thall have the Writ of Reſcous and not the Servant, for the Wrong is 
done to him who ought to have the Rear or Service, or is damaitied 
&c. F. N. B. 101. (F) 

28. If a Collector or Sub- Collector diſtrains for Fifteenths, and Reſcous 
be made, he ſhall have a Writ of Reſcous &c. F. N. B. 101. (F) 

29. It the King's Bailiff diftrains for Rent, and Reſcous be made, 
the 60 ſhall have the Writ ot Reſcous and not the King. F. N. B. 
102. 

30. It the Sheriff” ſend to the Bailiff of the Liberty to levy Fines and 
Amercements for the King, and the Bailiff diſtrains certain Cattle, 
and the Reſcous is made. Now the Lord of the Liberty ſhall have a 
Writ of Reſcous of the Reſcous done to the Bailiff, and for the Battery 
and Aſſault made upon him, and for the Loſs of his Service, and all in 
one Writ, F. N. B. 102. (3) | 

31. In Reſcous &c. the Plaintiff declared that he had diſtrained 40 2 Roll Reps 
Heep of the Defendant's, and $0 of R. S.*'s Damage-Feaſant, and that 163 S C. 
the Defendant took, chaſed, and reſcued all of them; the Defendam juſti- ory, ep J 

a i . aid that in 
ad the putting his 40 Sheep in the Place where, as for Common, and that Treſpaſs the 
the Plaintiff” de injuria ſua propria chaſed them, and that the Defen- Detendant 
Gant would have taken them from him, but hey ran amongſt the other might juſtify 
% Sheep of R. F. and flocked with them, and becauſe he could not ſever = _— 
then be chaſed them &c. que eſt eadem Reſcuſſio. Upon a Demurrerk s © 
the Plaintitf had Judgment, for though the Defendant had ſome Colour ver them 
toreſcue his own Sheep, he had none to reſcue the Sheep of a Stranger from his 
vdo appeared not to haveany Right 5 Common, He ſhould have ſaid, i 
XX that | 
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* 1 | rhe e 
them away that he chaſed them all to ſuch a Place to fever them. Cro. J. 305 
ET oy pl. 6. Pafch. 18 Jac. B. R. Jennings v. Playſtoe. "3 gl 

o ſo 
'» hag Quod Doderidge conceſſit, bur ſaid that it Defendant had put the Sheep of R. S into the 
Common again, it had been good, ſudgment for the Plaintiff, Palm. 172. Genings v. Plig, 
S C adjudged for the Plaintiff, But Doderidge ſaid that Defendant might have aided himſelf 8 
Pleading, if he ſaid after, that he had ſevered the 340 Sheep and had reſtored the 8 o to the Plainiis 


32. It was agreed in a Caſe by Hobart, that where a Man broughy 
an Action de parco fracto, and declared upon the Breach of a Poun 
and alſo of the taking out of Beaſts; and the Defendant as to the 
taking out of the Beall, pleaded Not Guilty, and as to breaking of the 
Pound he faid, that he was Lord of the Soil upon which the Pound ſtu 
and that he brake off the Lock and put a Lock of his own ; and Hobart ſaid 
in this Caſe, that he ought to plead the general Iſſue, for in Verity this 
is not any Breach of the Pound, except the Beaſts come our of it; An 
Jones J. was of Opinion, that it he put out the Beaſts this Action would 
not lie, becauſe the Freehold was in him, but he ought to have a fi 
Action upon the Caſe. Win. 80, 81. Paſch. 22 Jac. C. B. Anon, 


(Q. 3) Pound - Breach. What is. And how 
puniſhed. 


I. HERE one breaks the Pound and takes the Diſtreſs, yet 
he who diltrained may retake them and put them in agu, 
notwithſtanding that he may have Parco Fracto ; quod non negatur, Br, 
Avowry, pl. 13 cites 34 H. 6. 18. 
2. The Diſtrainor may have Parco Fracto for the Breach of the 
Pound, and act the Lord. Arg. 12 Mod. 660. cites Dr. and Stud. 
A . 
3 25 brought Parco Fracto, and declared upon the Breach of x 
Pound, and alſo of the taking out of Beaſts; As to the taking out of 
Beaſts the Defendant pleaded Not Guilty, and As to the breaking the 
Pound he ſaid he was Lord of the Soil on which the Pound itood, and 
that he broke the Lock and put a Lock of his own. Per Hobert, He 
ought to plead the general Iſſue, tor in Truth this is not any Breach 
of the Pound except the Beaſts come out. And per * J. It he 
put the Beaſts out he may not have this Action, becauſe the Freehold 
was in him, but he ought to have a ſpecial Action on the Cafe, Winch. 
80. Paſch. 22 Jac. C. B. Anon. 
4. If the Door of the Pound be open, it is no Pound-Breach to take 
the Diſtreſs our of it; per Powell J. 2 Lutw. 1262. Trin. 7 W. 4. 
Alwayes v. Broom. 
This is only 5. 2 W. & M. Stat, 1. cap. 5. S. 4. Upon any Pound-Breach or Reſcius 
ee en. of Goods diſtrained for Rent, the Perſon grieved ſhall in a ſpecial Adi 
ſingle Coſts . upon the Caſe recover treble Damages and Cofts againſt the Offenders, a 
and he may againſt the Owner of the Goods if they come to his Uſe. 


ſue cither | 
the Owner or the actual Offender in all Caſes, and the Owner if the Goods come to his Uſe ct 
Poſſeſſion, but if he recovers agaiuſt the Offender he ſhall not ſue the Owner afterwards. Sir Bari. 
Shower's Obſervations, ut ſupra, fol. 162, 163. 


6. It the Owner breaks the Ponnd and let the Diſtreſs go, the Dis- 
trainor may have a Parco Fracto, or may retake the Diſtreſs; per Gould 
J. 12 Mod, 66r. Hill. 13 W. 3. Vaſpor v. Edwards. 


(Q. 4) Eſcaps 
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(Q) Eſcape. What Remedy lies. 


1. IF a Man diftrains Beaſts and they go back to the Owner of their own 
Accard, he who diſtrains cannot retake them by Reaſon of the firff 

Diſtreſs unleſs he comes freſhly ; For there is Negligence in the Diſtrainor 
per Danby J. Br. Diſtreſs, pl. 25. cites 9 E. 4. 2. | 

2. Where the Perſon diſtraining puts the Diſtreſs in a broken Pound, T.4, Ray. 
or ſuch as cannot keep the Thing impounded, and the Diſtreſs eſcapes, he Rep. 116. 
cannot maintain an Action for the ſame I reſpaſs, and its being a com- S. ©. ad- 
mon Pound varies not the Caſe, 12 Mod. 658, 663. 664. Hill. 13 W. — 
3. Vaſpor v. Edwards. | 

3. If Diſtreſs taken Damage ſeaſant eſcapes, the Diſtrainer cannot 
bring Treſpaſs unleſs he hes that the Eſcape was without his Default, 
and faying that it was without his Content and Will is not ſufficient. 
12 Mod. 658. Hill. 13 W. 3. Vaſpor v. Edu ards. 

4 But it they eſcape without his Default he has other Remedy; be- 
cauſe he cannot otherwiſe ſecure them than by impounding ; For he 
cannot tie them; Per Powis J. 12 Mod. 662. in Caſe ot Vaſper v. 
Edwards, cires 27 Atl. pl. 64. 

5. it they are ole out of the Poand-overrt he is not anſwerable tor 
them, nor remedileſs unleſs the Things ſtolen were not proper to be 
put into a Pound-overt ; Per Powis J. 12 Mod. 662. cites Co. Litt. 


q7 d. 


E 


(Q. 5) Death of Beaſts in the Pound; At whoſe Loſs 
it ſhall be. 


JF the Beafts die in Pound after Offer of ſufficient Amends, this is at 

the Peril of the Owner if they are in Pound-overt; But if they 
are not in Pound-overt, this is at the Peril of the Diſtrainor. But if the 
Writ of the King comes to deliver them, and the Diſtrainor re/iſts it, there 
# they die, this is at the Peril ot the Diſtrainor, and the Owner ſhall re- 
cover his Damage by Action upon the Statute tor diſobeying the Writ. 
br. Diſtreſs, pl. 72. cites Do&t. and Stud. lib. 2. 

2. It Cattle diſtrained be put in Pound-overt, the Owner at his Peril Agthe ni. 
mult teed them, and it they die the Dittrainor ſhall bring his Action, ſtreſ was tor 
O* diſtrain again; Per Powis J. 12 Mod. 662. cites D. 280. Co. Litt. Rent; Per 
47. Dr. and Stud. 102, and faid, that the Reaton is becauſe he has loſt Po- 


bis Pledge without any Fault in him. o LN * 


(Q. 6) 
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L 

. . 1 

(Q. 6) Actions and Pleadings. » 

x. RIT of Treſpaſs for Diſtreſs taken in the High Street, contra. J. 

ry to the Statute of Marlebridge, was without ſaying contra U 

pacem, and yet adjudged good. Thel. Dig. 114. lib. ro. cap. 24. 8. 1. hi 

cites Mich. 19 E. 2. Briet $42. : ; * 
2. [So] Writ ot Diſtreſs taken in the 2 Street, contrary to the 

Statute ot Marlebridge, was was without Ad grave dampnum, and yer D 

_— Thel. Dig. 115. lib. 10. cap. 25. S. 1. cices Mich. 19 E. 2. P. 

Brief 842. | 4. 

3. — by the Argument of a Recaption, that where a Man di. ta 


ſtrains, he ſhall ſbew for what Cauſe he diſtrains, or at leaſt if he ſhes 
Cauſe this is material as to the Recaption, though he avows tor other 
Cauſe. Br. Diſtreſs, pl. 61. cites 28 E. 3. 92. and Fitzh. Tit. Recap- 
tion 6. 

4. It was granted per Cur. that of Rent, if the Tenant tenders upon the 
Land, the other cannot diſtrain. Br. Diſtreſs, pl. 36. cites 30 Aſſ. 30 

5. If a Man takes Beafts jor one thing, yet when he comes into Court 
of Record he may make Avowry for what Thing he pleaſes ; Per Cur, 
3 Rep. 26. cites it as adjudged Mich. 34 E. r. Tir. Avowry, 232. 

6. Of taking in the High Street a Man ſhall ot have Replevin, 
but Writ upon the Siatute. Thel. Dig. 11). lib. 10. cap. 27. S. 8. cites 
Trin. 11 R. 2. Avowry, 87. | 
J. Bur otherwiſe it is of Oxen of his Plough, or Sheep, taken againſt the 
Statute. Thel. Dig. 117. lib. 10. cap. 27. S. 8. cites Trin. 11 R. 2, 
Avowry, $7. Quere. | 
8. It the Rent of three Terms be arrear, and the Lord diftrains for the 
Rent of the firſt Term, and the Tenant ſues Replevin, and the Lord avous, 
and the Tenant pleads Hors de ſon Fee, or other ſuch Thing which brings 
the Seigniory in Debate, there the Lord cannot diſtrain tor the Rents of 
the other Terms till the Seigniory be tried; Per Brickhill for Law, 
quod conceditur per all the Juſtices. Br. Diſtreſs, pl. 14. cites ) H. 4. 4 

9. In Treſpaſs cetween Lord and Tenant upon 1 the Tenure is 
only traverſable. Br. Traverſe Per &c. pl. 360. cites 10 H. 6. 24. 

10. Contra in Avowry, note the Diverſity. Br. Ibid. 

11. In Treſpaſs the Defendant ſaid that be leas'd to the Plaintiff" for 
10 Nears, rendring annually 20 s. at two Feafls &c. and for 10 8. arteat 
he diſtrain'd, and the Plaintiff was not permitted to ſay, that De 
ſon tort Demeſne without ſuch Cauſe ; But ball ſay that De ſon tort 
Demeſne abſque hoc that he leas d, or abſque hoc that any Rent was 
arrear. Br. De ſon tort &c. pl. 29 cites 10 H. 6. 3. 

12. Treſpaſs of three Horſes taken; Suliard ſaid, Actio non; For J. S. 
was ſeiſed of the Cloſe where &c. and held ot him by Fealty and 10s. 
& c. and for the Rent arrear he came and found the Horſes Levant and 
couchant by which he took them, and within his Fee; the Detendant 
ſaid that they eſcaped in default of Incloſure of the Tertenant, who _ 
ro inclole it, as he was chaſing them in the Highway. Suliard ſaid 
they were levant and couchant there by fix Days after the Eſcape. 
Per Brian he may well diſtrain them. Per Choke when the Beaſts of 
a Stranger enter in default of Incloſure of the Tenant of the Frank- 
tenement, there it the Owner has Notice of them and does not take 
them away, the Lord may diſtrain them. Per Catesby J. where the 


Beaſts enter in default ot Incloſure, the Owner of the Land cannot 1 
diſtrain them Damage-Feaſant, though they are there by halt an Foo 
an 
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and therefore the Lord cannot diſtrain. : But where the Tenant of the 
Land is not bound to incloſe ir, there if Beaſts enter the Lord ma 
diftrain. But ſee Brian Ch. J. above made the beit Reaſon; as it 
ſeems. Br. Dittreſs, pl. 56. cites 22 E. 4. 49 3 

13. If Diſtreſs be ole or ſet at large by a Stranger he ſhall not be an- 
ſverable for it; but even in that Caſe it Replevin be brought, and an 
Elomratur return'd, as it muſt be, there ſhall be a Withernam, and the 
Piſtrainer liable till he ſew that Matter, which being no Detaulc of 
his will excuſe him. Per Holt Ch. J. 12 Mod. 660. Hill. 13 W. z. 
Vaſpor v. Edwards. 

16. If Diſtreſs be ole out of Pound, and Elongat' be returned, the 
Diſtrainer to prevent a Withernam may ſbet that they were ſtolen. 
Per Powis J. 12 Mod. 662. in Caſe ot Vaſpor v. Edwards, cites 


32 H. 6. 27. b. Br. Ret. brev. 135. Nat. B. 74. and ſome Books 
fay the Sheriff may return it. 


* 


Fy ——_— 
— 


(R) What ſhall be ſaid Exceſſive, and what not. 


| 1. IF 40 Sheep are taken for 2d. and 16 Oxen for 9 d. this is 
2 ] Excellive. 41 E. 3. 26. : 
8 2. Tf two Oxen tor tour Pair of Gloves, ten Sheep for one Pair, 


and ten tor another, it Is an erceſſive Diſtrels. 29 E. 3. 24. ad- 
* udg d. 
| 5 But if a Man takes five Horſes join'd in a Cart for 3 d. Rent Cheynie fuld 
this is not Exceſſive tor the Intierty. 8 Y. 4. 15. it was Ex- 


ceſſive ad 
quod non fuit reſpor-ſum. Eur Brooke ſays that it is not becauſe they were join'd in one Plough, 


and could not be ſever'd. Br. Diſtreſs, pl. 15. cites 8 H 4. 16. ; 

A Man cannot ſever a Diſtreſs, and therefore in ſome Caſes a Diſtreſs of great Value, as a Cart and 
Herſes may be taken for a ſmall Matter becauſe not ſeverable; Admitted Arg. 2 Vent. 183. Trin. 
:W.&M.in C. B. in Caſe of Clark v. Tucker. 


4 No Diſtreſs for Homage ſhall be ſaid Exceilive for the high He who 


Eſteem thereof in the Law. 42 E. 3. 26. Co. 4 Bevill 8. b. 4 F 
3. The lame Law of Fealcy Co. 4+ Bevill, 8. b. 29 E. 3. 24. may 3 


many of the 
Beaſts as he can find upon the Land; For, for Homage the Diſtreſs ſhall not he ſaid Exceſſive. Per 


telk. Quere ; For Finch was contra, but it was not adjudged, therefore Quere, Br. Diſtreſs, pl. 
4. Cites 42 E. z. 26 Though the Lord diſtrains the Tenant ſo that he is not able to manure 
his Land Ibid. — In Aſſiſe it was ſaid for Law, that if the Tenant holds of his Lord ly Homage the 

ſtreſs cannot be Exceſſive, nor for Suit of Court nor Fealty, but it was ſaid that the Law is not 
rery clear for Suit nor Fealty. Br. Diſtreſs, pl. 35. cites 28 Afi. 50. 


6. A Diſtreſs of more than the Value ſhall not be ſaid Erceſſive Br. Diftres, 
tor the Expences of Knights of Parliament, becauſe the King is in a 11 [ 0 0 
Manner Party. 13 P. 4. Fitzh. Avowry 239. S. P. 5 OHM 
iſtreſ 
hall not be ſaid Exceſſive where the King is Party, As for Fees of Knights of the County "for the 
barlianent, and no Miſchief; For by Payment of it they ſhall re-have the Beaſts. Br Prerogative, 


. 95. cites 11 E. 4 2. S. P. 2 Inſt. 107 but Lord Coke adds that the Statute of Marl- 
"pe is General and extends to All, 


7. No Diſtreſs can be Exceſſive for Homage, Fealty, or Suit, and 
Able lies nor tor too often diſtraining or tor exceſſive diſtraining for 
thoſe Duties. F. N. B. 178. (I) in the new Notes there (b.) cites 
3. Af. 50. and 42 Ed. 3. 26. 

Y 


y 8. Avowry 


— 
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8. It a Man diftrains a Load of Grain and four Horſes for 2 5. this js 
exceſſive Diſtreſs ; Contra if they are annexed to the Waggon ; for the 
it 18 2 Thing intite, which cannot be ſevered. Br. Diltrels, pl. 88. citez 
20 3. 5 

9. End it was in a Manner agreed, that a Fold of Sheep in the Fi 
may be diſtrained for 28. and ſhall not be ſaid excetlive ; tor the Di. 
ſtrainer cannot fever them, Br. Diſtreſs, pl. 88. cites 20 E. 4. 3. 


. D. 

(R. 2) Cauſeleſs and exceſſive Diſtreſs. Remedy m; 

for it. | alt 

| D. 

12 Lord r. 52 H. 3. cap. 4. HE Di reſſes ſhall be reaſunable, and ng ty a 

none, | great; and he that takes great and unreaſmn« n 

for 12 d. or able Diftreſſes ſpall be grievouſly amerced for the Exceſs. 
the like 


ſmall Sum, and the Owner bring a Replevy of the Oxen, and the Lord avow the taking of them for 
the 12 d. &c. of his own fhewing he ſhall make Fine &c. or the Party may have his Action uponthe 
Statute LOR 107. ; 

It the Lord diſtrain an Ox or Horſe for a Penny, if there were no other Diſtreſs the Land 
the Diſtreſs is not exceſſive ; but if there chu a Sheep or Swine &c. ea Lg of rp 
Horſe is exceſſive, becaufe he might have taken a Beaſt of leſs Value. 2 Inft. 107. 


Mod. t. pl. 2. An Information was brought againſt a Lord of a Manor for taking 
25. The unreaſonable Diſtreſſes upon ſeveral Tenants of his Manor; but Judg- 
2s. Th Le- ment was ſtayed ; for the taking unreaſonable Diſtreſles is punijhabl 
* & & 8. p by Action un the Statute of Marlebridge, and not by Information. Ley, fra 


by Twiſden, 299. Mich. 22 Car. 2. B. R. The King v. Leſingham. Sov 
ſed adjorna- g dant 
tar. Ibid. 288. pl. 34. Trin. ay Our: 2. B. R. The King v. Ledgingham, S. C. held that it diſtr; 
will not lie. —— Raym. 205. S. C. and by Twiſden Information lies not for Diſtreſſes, becauſe ul f 
=_ are private Offences ; And ſo [udgment againſt the Defendant was ſtaid. — Vent. 104. 8 C & and 
S. P. held accordingly ; For exceſhve Diſtreſſes were not puniſhable until the Statute of Marlb cap, pot J. 
4. which ſays, that he who ſo diftrains ſhall be amerced, whereas upon an Information he mult of eb A 
Neceſſity be fined; and cites 2 Inſt. 107. | cited 
F. 


3. Avowry for 2d. and for gd. and that he took zo Sheep for the 
24. and 15 Oxen for the ꝙ d. and theretore he was amerc'd to 208. lot 
the exceſſive Diſtreſs ; quod nora. Br. Diſtreſs, pl. 2. cites 41 E. 3. 26. 

4. 2W. & M. Stat. 1. cap. 5. F. 5. If any Diftreſs or Sale full be 
made for Rent where no Rent is due, the Owner of the Goods, his Execus 
tor, Oc. mayby Action of Treſpaſs, or upon the Caſe, recover double the Ja- 
Ine of the Goods diftrained with Coffs. 

5. Treſpaſs does not lie for entering and taking an exceſſive Diſtrels; 
and ſo a Te in C. B. was reverſed. Gibb. 85. Trin. 2 & 3 Ges. 
2. B. R. Lyne v. Moody. 


(R. 3) 
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(k. 3) Remedy by Aſliſe of Souvent Diſtreſs 


LIN Aſſiſe, the Defendant ſaid that the Plaintiff himfelf ts ſeiſed &c. 
do which the Plaintiff ſaid, that the Defendant claimed Sei, ny 
in his Land, and had diſtrained hin by Beaſts of his Plough, and by Sou- 
wat Diſtreſs, ſo that he could take no Advantage of the Land; The 
Defendant ſaid, that the Land was held of him in Faure Uxoris by Ho- 
mage, Fealty, and Eſcuage, aud Suit of Court and Rent, and tor the Fe- 
ly and Suit he diſtrained. Br. Aſſiſe, pl. 274. cites 27 Aff. 51. 

2 And it was ſaid there by ſome, that Aſſiſe does not lie by Souvent 
Difireſs, but where the Lord diſtraius; For if another diſtrains he may 
make Reſcous ; And it was held, that it is a good Plea tor the Plain- 
af, in Caſe ot Souvent Diſtreſs, 10 Joy that be does not hold of him, but 
chen the Aſſiſe of Souvent Diſtreſs does not lie, by ſome. Ibid. 

3. And it was ſaid, where Lord Meſne and Tenaut are, and the Lord 
lifrains for the Services of the Meſne, the Tenant may ſay that Riens Ar- 
or nur in the Aſſiſe; Contra in Replevin ; Quære ot the Souvent Diſtreſs; 
" for the Plaintiff dared not demur. And hence it ſeems that he thought 
a, dat the Aſſiſe did not lie of Souvent Diſtreſs but where the Lord of 
or whom &c. diſtrains. Ibid. | | | 

For Suit the Souvent Diſtreſs is maintainable, for this cannot be In Aſfiſe, the 

extended to any Value, Quere of Fealty ; For by Bae the ſame Law Tear? ſaid, 


0; Wl of Fealry, but Rent is valuable in certain. Br. Diſtreſs, pl. 33. cites Elan 


27 All. 51. himſelf is 


|  ſeiſed of the 
Franktenement ; Judgment of the Writ z The Plaintiff ſaid, that the Defendant bad FF tot bh by 
Survent Diſtreſs, ſo that he could not plough his Laud, and prayed the Aſſiſe; to which the Defen- 
dant ſard, that the Plaintiff beld of bim by Homage Fealty, and Suit of Court, for which Services he had 
diſtrained; Ar it Aſſiſe; For, for Homage the Diſtreſs cannot be ſaid exceſſive; And the Plain- 
aff aid that he held of J. who held over of the Defendant by 12 d. and as to this Riens arrear, 
and prayed the Aſſiſe, and the Aſſiſe awarded, and by the Opinion of ſome of the Juſtices, .4/i/e does 
wt lie for Sauvent Diſtreſs where the Lord diſtrains for Homage Fealty or Suit Br. Aſliſe, pl. 291. cites 
28 Aſſ. 50. 4 Rep. S. a, Mich. 17 & 18 Eliz. C. B. Bevil's Caſe, S. P. held accordingly, and 
cited 8. C. and 11 H. 4. 2. a. 42 E z. 46. a. and Br. Diſtreſs, 80. 1 | 


5. If the Lord, or other Man who has a Rent iſſuing out of the 
Lands, do often diſtrain for the Rent or Service where none is behind, 


tor WW the Tenant may have Aſſiſe for this Diſtreſs by the Common Law; 
26. and that Aſſiſe lies between the Lord and the Tenant, or between 
ede Lord Paramount and the Tenant Paravail, as appears 27 Aff. 51. 
ec» WY Bur it ſeeins reaſonable, that the Tenant have the Aſſiſe of Souvent 
Va- Wi foits diftrained againſt him who claims a Rent-charge out of the Land; 


tamen quære. F. N. B. 178. (I) 

6. Aſſiſe of Souvent Diſtreſs lay at Common Law, in which the Vit 
Hall be general, and the Count Nen that the Lord Souvent foits di- 
rained &c. and Fudgment ſhall not be that the Demandant recuperet 
deiſinam, for he has that, but quod teneat abſque multiplici Diſtrictione. 
$ Rep. 50. a. b. Mich. 6 Jac. C. B. 


(K. 4) 
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IS een 1 
mig! 
tor 

| e CO! 

| a . may 

(R. 4) Several Diſtreſſes for the ſame Thing, 1060 
| Lawful in what Caſes. 23 
WE U 

The Word x, HERE the Lord comes to diſtrain, and takes an Ox, bid 5 

n ts C not] Sufficient for the Rent arrear, and then there are 

omitted in L 9 10 bett. 

the Editions ore Beaſts there, he may come at another Time and take a Cow, and x Le 

of Brook, another Time and take another Cow, and at another Time another Cow, till hi 1 

and there= he has ſufficient Diſtreſs. Br. Diſtreſs, pl. 96. cites che printed 4. 

fore miſ- . * f 7 Ano 

vrinted. bridgment of Aſliſes, Tit. Bar. 


ſon Fee &c. and pending this Iſſue the Defendant cannot diſtrain again; 


2. In Replevin the Detendant avowed ; the Plaintiff pleaded Hors dt 


Quzre ; For it is ſaid elſewhere, that pending an Aſſiſe, if a Man di- 
{trains he ſhall abate his Aſſiſe; But contra of Replevin. Br. Diſtieß 
pl. 62. cites 18 R. 2. and Firzh, Recaption 8. | 

3. Where a Man takes Diſtreſs for Rent, and upon Avowry has Re. 
turn irrepleviſable, it a Beaſt dies in the Pound, now he may diſtrain 
ane w; tor the Sum of Rent, or Valuation of the Damage, is not ad- 
judged to the Avowant in the Replevin, and then the Beaſt taken by 
him in Execution, but where he had taken the Beaſts by Diſtreſs, and 
that is replevied trom him. Now upon the Right of diſtraining ap- 
pearifig the Beaſts are reſtored unto him in that State as they were 
before, to remain with him as a Diſtreſs lawtully taken by Judgment 
of the Court, and not to be replevied, be it in Kent-Service, or Rent- 
Charge, or Damage-Feaſant, that he may diſtrain and rerain till the 
Rent or Damage be ſat isfied, ſo that even as if the Beaft had died betas 
Judgment he might have dittrained again, So after Fudgment, tor itis 
alike in both Caſes ; Per Hobart Ch. J. Hob. 61. cites 14 H. 4 4 
15 E. 4. 10. 

4. In Reſcous, where Return of Beaſts is adjudged to a Man this 1s 
no Payment ot the Rent, bur only a Pledge, till he be ſatisfied or paid 
the Rent; For it the Beafts die in the Pound he may diſtrain de novo 
per Brian, quod nota. Br. Diſtreſs, pl. 22. cites 15 E. 4. 10. 


my 
> Avowry, 5. Lord and Tenant by Fealty and 3 d. Rent, the Lord dies, the Wii 
es Feme is endowed of the Scigniory, the Feme of the Lord may di/train Fa 
8 for 1 d. and the Heir for 2d. and ſo now the Tenant is cherged with With: 
two Diſtreſſes where he was charged bur with one before; bo this is D, 

not inconvenient, tor he pays no more Rent than he paid before. B. L 

Diſtreſs, pl. 59. cites 24 Hf. 8. | | ac 

6. So where a Sergniory is divided by Partition between Heirs Female &e. 

Br. Diſtreſs, pl. 59. cites 24 H. 8. | hal 

7. It for 10 J. Rent due at one Day, a Man diftrains Goods of the did 

Value of 40 8. only, and at the Time of the taking the Diſtreſs there at et 

Goods 4 a ſufficient Value upon the Premiſes, he cannot for the ſame Wm: 

Rent dittrain again; for it is his Folly that at the firſt he diſtrained no Woo: 

more; adjudged. Mo. 7. pl 26. Mich. 3 E. 6. Anon. of 

8. But if there be Rent in Arrear at ſeveral Days, a Diſtreſs ma) . 

taken for what was due at one of the Days, and after a Diſtreſs may be Wi - 

taken for what was due at the other Days; Per Brown. Mo. 7. pl. 20. g 

Mich. 3 E. 6. Anon. br 


Marg. pl 1 4. 


Cites it as ſo 
agreed per 
Gar 7 Jac. 
C B. For 


. they are to 


9 In a Repleg* the Plaintiff is Nonſuit, and the Defendant bal 
Retorn, and the Plaintiff ſued a ſecond Deliverance, and 1s aid Now 
upon that, by which the Detendant is to have a Retorn irtepreviſablæ; 
but whether the Defendant ought to avow, ſhewing the Certainty d 
the Place, Day, and Beaſts, in order to have a Writ of Inquiry e 


be impound- Damages, was doubted. Divers thought he need nor, bur that he 


mi git 


3 
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might juſtify the detaining till the Plaintiff offered ſufficient Amends ed again, 

r his Damages, others held he might work the Beaſts, but others Ar 

» contra 3 becauſe he had not a Property in em but as a Gage; And he A 
may put them again into the common Pound, and if they die there he may ; 
ke another Diſtreſs for the Arlt Cauſe, inaſmuch as he was never ſa- 

«fied, D. 280. pl. 14. Mich. ro & 11 Eliz. Anon. 

10. If one takes Trop petit Diftreſs for Rent, and aſter takes another Mo 7. pl. 
Diſtreſs for the ſame Rent, this is not good, tor he cannot avow two 26. _ 
Viſtrefſes for the ſame Rent; for it was his Folly that he took not a 3 p. 
better Diſtreſs at the firſt; But Nota in the Abridgment of the Aſliſes held accord. 
was ſaid, That if there be not ſufficient Diftreſs when he diſtrained ingly. And 


as 
ll he may diſtrain again. Cro. E. 13. pl. 8. Hill. 25 Eliz. C. B. nods; rg 
A. Anon. caption lies 
for rhe ſe- 
d Diſtreſs. —— 2 Lutw 1536 cites fame Cafes and 8 P. adjudged accordingly. ; And the 
keporter adds a Quere if the ſecond Diſtreſs had been juſtihable, admitting it had been plcated 
har at the Time of Caption of the firſt Diſtreſs there was got ſufficient upon the Land demiſed 
ug that the firſt Diſtreſs was not but of ſuch a Value &c. 


it. By Act of the Party the Tenant ſhall not be made liable to two 
Dictreſſes, though by Ad in Law he may. Cro. E. 742. pl. 18. Hill. 
42 Eliz. C. B. in Cafe ot Wocton v. Shirt. 


- 12. 17 Car. 2. cap. J. F. 4. Where the Diſtreſs ſhall nut be found to By 19 Car 2. 
11 Ie to the Value of the Arrears, the Party, his Executors or Adminiſtrators, py C == 
LE ny "m—. e, tbe Refpdue. ro extend to 
Wales and 


Counties Palatine. It vas a Miſchief befcre this Sratute, that in Caſe a Diſtreſs was too littte 
one could not diſt rain again (be the Demand never ſo great) but the other might plead Levied by 
Diſtreſs which ſhews that Diſtreſſes could not be ſplit; Per Holt Ch. J. Comb $46. Mich, 5 W. 5. 
B. K. johnſon v. Bane. 


13. In Treſpaſs for taking 10 Beaſts 1 Apr. and alſo for taking 12 2 Lutw 


- 4 WT oore on che ſaid firſt Day of April ; The Detendant pleaded, that 88 1536. 
the Plaintiff had a Leaſe granted to him rendering Rent, and that 3. Wally : 

N. there was 70 J. Rent in Arrear, and that he (the Defendant) did take ard Savil 

al 


the firſt 10 Beaſts for 60 J. Parcel of the ſaid yo I. and the other 128 P. ad- 
beats afterwards for 10 J. Refidue of the ſaid Jo l. and upon a De- Jgd 
murrer to this Plea it was adjudged ill; for one cannot avow for two 1 
Dittreſſes made for one and the ſame Rent; it was the Detendant's not law ful. 
Fault to diſtrain too little at firſt. But the Reporter tells us, that it 

the Detendant had pleaded, that at the Time of the taking the firſt 

Diſtreſs there was not ſofficient to be taken for the whole Rent upon the 

Lind, and that the firſt Diſtreſs was but only of ſuch a Value, it 

bad been good. 3 Salk. 137. pl. 6. Mich 8 W. 3. C. B. Anon. 

14 It Dittreſs for Damage-Feaſant dies in a Pound or Eſcape the Party * S. P. per 
hall not retake them, bat it it were for * Rent, in either Caſe he may Powis ]. of 
Ciſtrain de novo; and Eſcape ot Cattle out of Pound is not like Eſcape +" oO 
d Prifoner out of Gaol; For it Pound be not good, the Diſtrainant 12 Ms f 
may be his own Keeper, and put them in his own Pound, but he can- 663. 
nor be Keeper of his Priſoner, and every Pound-Keeper is the Servant 
of him who impounds the Cattle pro hac vice; per Holt. 12 Mod. 
397. Patch. 12 W. 3. Anon. 

5. It Cattle diſtrained die in the Pound the Diſtrainor may diſtrain 
un 1t the Diſtrets was tor Rent. Arg. Ld. Raym. Rep. 720. cites 


Ur. and Stud. cap. 27. 


J. 7, (S) How 


Too Ws 
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(S) How it is to be taken. 
Notice for what a Diſtreſs is taken. 


r. JT F the Lord diſtrains for Rents or Services he need not übe 
Notice to the Tenant for what Thing it is he diſtraing x: 
for the Tenant by Jntendment of the Law knows what is in 9; 
rear from his Land. 45 E. 3. 9. : | 
2. The ſame Law is it the Lord diſtrains for an Amercement in 3 
2 Leer. E. 3. 9. ; . 

3. A baihff who diſtrains cug lr. 0 e whoſe Right he diltrain, 

Br. Diſtrets, pl. 7. cites q H. 4. 28. | 
Br. Cove- 4. The King may diſtrain for his Debt or tor a Thing granted by Pr. 
vant, pl. zo. liament, though no Clauſe of Diſtreſs be expreſſed in the Act ot Parliament 
cites d. C  thereot, Br. Diſtreſs, pl. 51. cites 1) E. 4 6. 

5. It the Bailiſ upon the Diſtreſs thews the Cauſe and Reaſon of it 
he cannot alterwards vary from it, but the other Party may ttick hin 
by Traverſe, But it he diftrain'd generally without ſhe w ing Caule 
he may thew What Cauſe he will, and the other Party thall anſwer ty 
n. And when a Bailitt diſtrains, he ought, if he be requir'd, to they 
Cauſe of his Diſtreſs, but it he be not requir d then he is not tied to d 
ir, Le. 50. pl. 64. Paſch. 29 Eliz. C. B. Buller's Caſe, 

The Perfon 6. 2 U.. & MH. Seff. 1. cap. 5. S 2. For ſelling Diftreſſes fer Rent in ft 
diſtraining Days if not replevied, requires five Days after the Diſtreſs taken, an 
_ 1 Nietice thereof with the Cauſe of taking left at the Man/ion Houſe er uhe 
need not be int notorious Place in the Premiſſes. 
1 ta'ely ; : 

e bh Time after the Diſtres. Bat then the five Days are to be computed from the Notice, 
The Notice ought to be zu Hriting, though the Act doth not in expreſs Words require it, yet the 
Nature of the Thirg doth, for Notice is to be left at the moſt notorious Place, which can never“ 
intended a Parol Notice. The Notice ought to contain the Pari Name, ſoon whom ſuch Liltre(s1 
made, the Name of the Land or Farm, or ſome general Diſcription of the Thing out of which ti: 
Rent iſſues, and the Prantity of Rent in arrear and when due; and it is adviſable ro name the Ti 
when the [iſiveſs was taken, and the Place <here it is carried; That the Tenant or Owner may kno 


where to 1eſort to make his Replevin. (All which ſeems to be the Intention of the Act, in requi 
ing Notice, with the Cauſe of taking.) Sir Barth, Shower's Obſervations on this Statute. 


Per ſonal . Perſonal Notice is ſufficient tor Notice is the Thing required. No 
Notice an- tice to the Owner is ſufficient againſt him in Trover ; but it the Tet 


Ro of ant had brought Replevin, that would not have ſerved as to him, but 


the Statute, he muſt have had Notice alſo. Per Cur, 1 Salk. 247. pl. 1. Tri 
though it » W. 3. B. R. Walter v. Rumball. | 
appoints "IE 
Wal Notice; For Perſonal Notice is better; Per Holt Ch J. Comb 336. in 8 C. — - None 
to the Owrer is ſufficient, but if not it ſeems to be ſupplied after a Verdict by the Words Juxta For 
mam Statuti Notitiam dedit &c. And it ſeems to be at the Election of him who diftrains to give Ne 
tice either to the Tenant or to the Owner of the Goods; Per Cur. 4 Mod. 399. 395. 8 C 

12 Mod. 76. 8 C. and fer Cur. the Intent of the Statute was only to give a certain Notice, an 
ſeeing that in this Caſe they have gone further than the Letter of the Act a Perſonal Notice mui 
needs be ſufficient. And though the Notice was given to the Owner only of the Goods, and not " 
the Terant in Poſſeſſion, the Court held Notice to either ſufficient, the Words of the Statute ® 
in the Disjunctive. Ld. Raym. Rep. 53. S. C. and ſame Points held accordingly. But itt 
Owner had ſued a Replevin then the Notice muſt have been given to him. 


8. The Notice may be te the Party, or left at the chief Man/i-n-Houl 
if no Perſon there aſſix it on the fore Door of the Houſe; it more Hour 
than one, at the Chief or Beſt, If 20 Honſe, but Barn or Stable, at the 


Door thereof; At the Gate or me/t common Entrance into a Field0 
| Woo. 


[ 
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Wood. If in a common Field, where neither Hedge, Gate or Tree, 
then affix a Stick at the moſt uſual Entrance, with the Notice on it. 
Sir Barth. Shower's Obſervations on the Statute 2 W. & M. 

Upon the 2 W. & M. cap. 5. Notice of the taking the Diſtreſs 
is {.ficient when it is given zo the Party himſelf}, as if he be met with ar 
any Place; and ſuch Norice ſaying that the Diftreſs was taken for Rent 
due at Michaelmas laſt without particularly mentioning the Ouantum was 
held ſufficient per Frevor Ch. J. C. B. at the Sirtings, Mich, Vac. 
11 Ann. Cheſterfield (Earl) v. Farringdon, & al. 


For more of Diſtreſs in General, See Avowry, Rent, and other 


proper Titles. 
(Dia, 77... . ⁵ e32/ Xe 
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Donative. 


(A) Original: 


i. TNONATIVES Leban only by the Foundation and Ete&ion of It began by 
the Donor, and as the Incumbent comes in by the Donor, ſo the Conſent 


he may re//gn it to him, and this determines his Incumbency. Cro, - Ang wh 


1 63. Paſch. 3 Jac. B. R. Fairchild V. Gayer. had any 

| | . Manner of 
Intereſt, viz. the Ordinary and Pariſhioners Per Popham Ch. J. Yelv. 61. ——— It is a Lay 
Feundation as it is ſaid 2 Roll. 343. It is of the Foundation and Erection of the Doner not by 


the Ordinary. Per Eyre ]. Show. 499. 


2. Donatives are either by Royal Foundation or by Royal Licence, or by 
original Agreement with the Ordinary. 3 Salk. 140. 


(B) Conſidered How. 


. DENEFICE Donative dy the Patron ly is a Lay Thing and the 
Biſhop ſhall not viſit, and theretore ſhall not deprive, and chen 
if be meddles in it he is in the Caſe of Premunire by ſome. Br. Premu- 
dire, pl. 21. cites 8 Aff. 29. And in this Caſe was Barlow Bithop 
of Bath in the Time of E. 6. and was compelFd to obtain a Pardon, 
inaſmuch as he had deprived the Dean ot Wells, which was Donative 
by Letters Patents of the King by Act ot Parliament made thereot, 
but 8 E. 3. above is not adjudg d. 
2. Donatives uſually pa/s as Lay Fees, and the paſſing of them as 
Lay Fees alters not the Nature of the Chapels. Arg. Sty. 81. Hill. 
23 Car. in Cafe of Rawſon v. Bargue. 


(C) Power 


Donative. 


(C) Power of the Patron. 


1. HE Donati ve Patron when the Church is void may take the 
Profits to his own Uſe it the Pariſhioners will pay them, till a 
new Incumbent is made. Arg. 2 Roll Rep. 100. cites Firzh. Aide 
103. 6 H. J. 14. bur he has no Remedy ro compel them to Pay the 
*Firhes to him. $f 
2. A Donative cannot fall in Lapſe, but the Patron may loſe the Pro. 
fits it he will, but it any cake the Profits from him, he cannot main. 
tain the Action; bur he ought to put in his Clerk and he maintain the 
Action. Arg. Cro. J. 518. cites 33 E. 3. Aid 107. 6 H. J. 14. 1) E. z. Mm 
And where 3. Incumbent ot a Benefice Donative may re/ign to his Patron, and 
there are it being of the Foundation of his Patron is allo of his Viſtiation and 
* — Correction, and the Ordinary has nothing to do with him. Mo. 5635. 
on to ene pl. 1062. Paſch. 3 Jac. B. R. Fairchild v. Gayer. 
Por 1 to both as a Surrender ſhall do, eſpecially where they both conſent thereto and gat 
it de Novo as here they did. Cro |. 63. S, C. Reſignation by the Word of Eccleſia is tut. 
Stent, and extends to all the Poſſeſſions. Cro. J. 64. S. C. 


4. The Patron cannot preſent a Layman. Per 3 Juſtices againf 
Popham Ch. J. Yelv. 61. Paſch. 3 Jac. B. R. 


* 


D) Power of the Ordinary. 


ib HERE it is Donative by the Founder and his Heirs the Or- 
ainary caunot Vijit it, and when a Free-Chappel Donartive is 
void the Founder may retake it and not appoint another Incumbent, contra 
6 2 Preſentative. Br. Preſentation, pl. 43. cites 6 H. J. 14. Per 
eble. 

2. Note, that the Ordinary cannot viſit a Free Chapel Donative. 
King E. 1. had divers Chapels which his Commiſſioners ſhall viſit and 
not the Ordinary, but thoſe which have Cure of Souls ſhall be viſited by the 

Cas + Ordinary; Per Keble. Br. Depoſition, pl. g. cites 6 H. 7. 14. 
be wich Cure 3- It the Patron of ſuch a Donative .d not collate there is no Re- 
of Souls. medy to compel him; and he may in Time of Vacation rake all rhe 
Arg. fays® Profits and ſue for the Tithes in the Spiritual Court; per Popham, but 
_ m—— denied by the reit. See Yelv. 61. Paſch. 3 Jac. B. R. F airchild 

Parl. C aſts v. Gaire. | 
176. cites Cro. Car. 330. 2 Roll 331. ——— It was ſaid by Counfel that in Caſe of a Donartive the 
Ordinary might compel the Patron to put in a Clerk. But Holt Ch. J. ſaid, He cannot. Holt's Rep. 


659. — The Biſhop may compel the Patron by. Eccleſirftical Genſures, to nominate a Clerk 
Wood Inft. 265. pagan . 


The Parſon 4. The Parſon of a Donative is privileged from the ſuriſdiction of 


of a Dona- 


tive is liable the Ordinary in reſpect of the Place, bur if he preach Hereſy the Patton 
ro the Eccle- May Commithon and examine the Matter, and thereupon ouſt and de- 
ſiaſtical Ju- prive him, and ſo it happened in Covert's Caſe, as Gawdy and W ms. 


3 ay J. ſaid, wherein the Biſhop of Wincheſter was the Donor of ſuch a 


der of the Donative. Brown], 202. Paſch. 3 Jac. B. R. in Caſe of Fairchild 
Eccleſiaſti- V. Gayer, cites 13 E. 4. 
cal Zody, 


for perſonal Offences, though for Matters relating to the Ch arch he is exempt; and therefore the 
Spiritus 


* — ton — — l 
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& rirual Court ought not to deprive him; but for Drunkenneſs or preaching Hereſy they might 


cenſure him, 2 Ld. Raym. Rep. 1206. Mich. 4 Ann in the Caſe of Colefatt v. Newcomb, ſaid by the 
Reportet in A Note at the End of the Caſe to have been told him by Mr. Mead and Mr. Salkeld, 
that they had known the ſame Diſtinction taken by the Ch. Juſtice, and the Reporter ſays, that that 
ſeems upon the Conſideration of the Caſe in Yolv. to be the better Opinion. 


5. The RefFory only is exempt from the Juriſdiction of the Ordinary; 
and not the Patron, and this goes as well to the Charges to be raxed 
upon the Church by the Ordinary, Attendance in Viſitations &c. 
Per three J. Yelv. 61. Paſch. 3 Jac. B. R. in Caſe of Fairchild v. 

er. 
= Ordinary may ſequeffer a Church Donative it the Patron does not 
preſent, and the Incumbent thereot may be deprived. Arg. Roll Rep. 
453. cites 3 Jac. „ 


l 


C J. The Incumbent of a Donative of the King is not viftable or de- 
ö. qrivable by any Eccleſiaſtical Authority, but by rhe Chancellor or by 
- Commſſroners under the Great Seal, 12 Rep. 41. Mich. 5 Jac, in the 


Exchequer, in Nich. Fuller's Cafe. | 

$. It the Biſhop go about to t a Donative this Court of B. R. will 
grant a Prohibition; Per Hale Ch. J. Mod. 90. pl. 56. Mich. 22 Car. 
2. B. R. Anon. 

9. The Incumbent of a Donative was cited in the Spiritual Court to The Ordi- 
take a Licence from the Biſhop to preach, and the Pretence was that it nary in this 
was 2 Chapel, and that the Parſon was Stipendiary ; And per Cur. mn 
it is a Donative and the Biſhop will vilit, a Prohibition thall be granted. for preach- 
3 Salk, 141. pl. 3. Anon. ing without 


a Licence, 
but he may proceed to cite him, to convict him for ſo doing. If he preach any Thing againſt the 


Doctripe of the Church, or marry without Licence, the Ordinary may proceed to puniſh him ; 
A Prohibition vas granted as to the Suſpenſion, and the Spiritual Cenſures, and putting him out of Poſſeſſi- 
on; but not as ts certifying to the 24 for preaching without a Licence ; Per Holt Ch. J, Holt's 
Rep. 659, Mich. in Caſe of Bewick v. Twiſden. 


to. As to Ley's Opinion in Davis 47, that a Sentence of Deprivation Donatives 


Dr. by an Ordinary was effectual in Law till reverſed, it is not Law ; For er . > 
> Is it is all Coram non Judice, cites Br. Premunire. 21. F.N.B. 42. The Or- bs Lane 
tra dinary cannot vt a Boneſice Donative. Arg. Parl. Caſes 53. in Cale are Sine- 
Per & Philips v. Bury, | Cures, Vent. 
15. per Curiam obiter, Paſch. 21 Car. 2. B. R. 
* 11. Though Donative be exempted from the Ordinary's AE 
he the Clerk ot it is not, who may be puniſhed by Eceleſiaſtical Cen- 
I" but not to Deprivation, 12 Mod. 640. IIill. 13 W. 3. Finch 
Y v. Harris | 
by 12. Libel in the Spiritual Court, for that J. S. being the Parſon of &c. 
bat did make himſelf drunk at the Sacrament, and that he was a W hore- 
ind maſter ; and upon Suggeſtion that they would proceed to Deprivation, 
and that the Benefice was a Donative, a Prhibition quoad the Suing in 
order to deprive was granted, but not quoad the other Matter. Farr. 
Rep. 31, Trin. 1 Ann. B. K. Anon. 
Jerk 13. The Ordinary has a Power as to the Parſon of a Donati ve, tho' not to 2 Ld. 
the Place; For it the Parſon marries without a Licence, or commits any Ray m Reps 
Miſdemeznor, the Ordinary may puniſh him in that Reſpect, but he can- bog eg 
of wt regulate the Seats in the Church. And if the Patron will not preſent Caſe of 
cron the Ordinary may compel him; and the Parſon is exempt from Attendance Colefatt v. 
_ Fifrations ; Per Holt Ch. J. 3 Salk. 149. pl. 1. Anon. eg 2 
4 fad he had known Prohibitions denied frequently to Suits againſt Parſons of Donatives for marrying 


Without Licence. 
bil Aa a 14. A 


is. d 
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182 Donatives. 
5 5. A Miniſter of a Donative was ſued in the Eccighaftica Ur 


cauſe when be read Prayers be did did nd read the whole Service, but leſt 
out What Parts of it he choughe fir, and tor preaching wit hour a Lic, 
Powell J. (abſente Holt) took a Difference wheve the Suit in the Ec. 
clefiaſtical Court is in order to the Deprivation and where only for Reform. 
ation of Manners ; that in the firſt Caſe the Court will probibit, but ug is 
the laſt; and theretore in this Caſe it the Spiritual Court proceeded tg 
Depri vation, the Court would prohibit them but not till then. 2 I 
Raym. Rep. 1205. Mich. 4 Ann. Coletatt v. Newcomb, 


nn... 


(E) Right of the Patron preſerved; In what Caſes, 


1. Dmiſſion and Inſtitution of a Clerk preſented to a Donative 
vacant by a Stranger is no U/urpation to the true Patron, but it 
is all utterly void. Co. Litt 344. | 
Show. 415. 2. In Caſe ot a Donative, it the King makes the Incumbent a Biſhn, 
S. C and pe ſhall not preſent, tor they are not incompatible. Cumb. 302. Mich, 


Ate Bal 6 W. & NM. in B. K. Obirer. in Caſe of The King v. Dr. Birch. 


—- A Donative with Cure of Souls will be void by Promotion of the Incum, 
bent. Arg. Show. 415. cites Yelv. 61. and 2 Roll. 341. that the King ſhall not preſent to 
a Donative on the Promotion of the Incumbent, was admitted by all in Caſe of the King v. D. 
Birch. In the ſaid Caſe it is given as the Reaſon by S. Eyre J. That a Donative makes ng 
Figure in the Order and Oeconomy of the Church, and a Biſhoprick and a Donative are compui- 
ble. Show. 499. | 


w-_ 
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(F) Deſtroyed. 


Cited Parl. 1. Dmiſſion and Iuftitution is not requiſite in cafe of a Donative, 
Caſes 181. but if ro ſuch a Donative the Patron preſents to the Ordinary, 
= de Kine and ſuffers Admiſſion and Inititution thereupon, he thereby has made it 


v. Doctor always preſentable. Cro. J. 63. pl. 1. Paſch. 3 Jac. B. R. Fairchild 
Birch. v. Gayer. | | : 
2. Preſentation may deſtrey an Impropriation, but not a Donative, 
becauſe the Creation thereof was by Letters Parents, whereby Land is 
ſertled to the Parſon and his Succeſſors, and he to come in by Donati- 
on; Per Holt and Powell. 4 Salk. 541. pl. 3. Mich. 1 Ann. B. R. 
Ladd v. Widow. 


For more of Donatives in General, See Preſentation, and W arſon's 
Compleat Incumbent. 
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Double Pleas. 


(A) Double Plea. What is. 


i. IN Account, the Tenant ſaid that he is within Age, and was within 
Age at the Time of the Receipt, and held double, but this is to the 
Aftion. Thel. Dig. 214. lib. 15. cap. 3. S. 6. cites Paſch. 16 E. 3. 
Accompt 52. 

2, In Writ upon the Statute of Labourers, the Defendant ſaid, that he 
was the Apprentice of the Plaintiff, and the Plaintiff would not inſtruct 
tim in tus My/tery, but beat bim; Judgment ot the Writ, and held 
dcuble, by which he held him to this, that he was his Apprentice, 
and not his Servant &c. Thel. Dig. 215. lib. 15. cap. 3. S. 20. cites 
Mich, 39 E. 3. 28. 

3. Prior would have avoided the Fine of his Predeceſſor, becaufe he was 
dative and removeable ; The Defendant ſaid, that he had the Moiety of an 
Advowſon for the Annuity in demand, and alſo that he had a Common Seal, 
and is perpetual, And per Thirn, this is double, viz. the Morety of the 
Advowſon, and that it is perpetual. Br. Double, pl. 128. cites 11 H. 
4 69. | 

4 In Writ upon the Statute ſuppoſing the ForeftaHling to be in the 
Port of Ciceſter; The Detendant ſaid that the Port of Cicefter is no Vill, 
ner Hamlet, nor Place known c. but a Place which extends itſelf into di- 
wrſe Vallis &c. and held double; by which the Defendant held himſelf 
to this, that it extended itſelt into divers Vills, and this latt Plea held 


75 good, Thel. Dig. 215. lib. 15. cap. 3. S. 19. cites Paſch. 7 H. 6. 
% 47437. 

ch 5. If the King confirms W. N. in the Advowſon of D. and wills by the 
hl ſane Patent that he ſhall not be thereof vexed nor troubled, and he pleads 
8 accordingly, yet this is not Double; Per Cur. Br. Double Plea, pl. 
tue, . cites 32 H. 6. 21. | 

nd 18 6. It a Man pleads Deviſe of Goods, and that he took them by Command 
3. K. f the Executor, this is not Double; For the one cannot be without 


the other; For the Deviſee cannot take them without Command to 
ale, or by Delivery of them to him made. Contrary of Gitt of 
ons 0224s; For the Donee may take them. Br. Double Plea, pl. 140. 
cites 30 H. 6. 30. 
— 7. Several Cauſes of Suſpicion of Felony are not Double; For it is only 
"PT 18 to > al Fog — 9 | Eau Br. Double, pl. 148. cites 
4 8. 

3. Note, per Brian, if a Man makes two Attornies in one and the [ie 
Aion confunctim & divifim, they ought to join in Plea ; For if they 
Yr in Plea it thall be laid Double; Quere. Br. Double, pl. 156. 
ures 12 H. J. 10. | | 

9. In Caſe againſt a Sheriff ; The Plaintiff declared that an Execution 
Was directed to him, by Virtue whereof he had taken Goods tothe Value of 
the Debt, and had ſold theu, and had not returned the Writ, Defendant 


demurred, 


* — 21 _ 
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SAL) 


As to 


Aegveement- 


demurred, alleging that it was Double; but per Cur, if the one Mag 
is depending on the other, the Declaration ſhall not be Double, ang here 
all is for vor returning the, Writ. Gouldsb. 96. pl. 13. Trin. go EI 

Matthew's Cafe. G, 

10. Inducement does not make a Plea Double, Goldsb. 8g, pl. 
Paſch. 30 Eliz. W hire's Caſe. CPR 
11. Whether, where the Words. in a Deed are ſufficient 10 paſs 4 
Thing by ſeveral Means, and they are pleaded generally without ſhegin, 
any Eagle which wy the Thing paſſes, this be a Double Plea wg 
doubred. Skin. 63. pl. 7. Mich. 34 Car. 2. B. R. in Cafe of Pauling 
and Hardy. 

12. Where Matter of Fact and Law is aſſigned for Error it is Double 
and Plaintiff may have Advantage ot it on a Demurrer, bur after In gal. 
lo eſt Erratum pleaded it is too late. Carth. 338. Hill. 6 W. z. B. R 
Edmonds v. Probert. | 


13. Note, by the beſt Opinion, that where a Man ſuppoſes that le be, 


CIV AS retained a Carpenter to make a Houſe, and that the Carpenter aſſumed 10 4h 24 


CRAL”) 
Anuuity. 


Aſife. 


it &c. or that he retained ſuch a Servant to ſerve &c. to which Ec. th, 
Servant agreed, this is not Double; For it is no Bargain unleſs both 
Parties atlent. Br. Double, pl. 116. cites, 11 H. 6. 18. enters 

14. And per Newton, a Man may aver all Matters agreed in an A. 
ſumption in one and the ſame Action. Br. Double, pl. 116. cites 11 Ul. 
6. 18. | | 

15, As a Man may declare of all the Covenants in one and the ſum 
Indenture, and it is not Double ; Quod non negatur. Br. Double, pl, 
x16 cires 11 H. 6. 18. "IE 


the! 
verli 
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16. Annuity was granted pro Conſilio & Auxilio habend' ; The D. 
fendani ſhewed that he had demanded Counſel and Aid of the Plaintiff, who 
was a Pby/ician, and he would not give it; and it was held that the De- 
mand de Conſilio & Auxilio is not Double; For the one depends upon the 
other. Br. Double, pl. 20. cites 41 E. 3. 6. | 


17. In Aſſiſe the Tenant pleaded Fine upou Grant and Render of the Ai. 
ceſtor of the Plaintiff to two with Warranty, and that the one releaſed 1 
the other, who infeoffed the Tenant ; judgment &c. and relied upon all 
the Fine and Warranty, and admitted. Br. Double, pl. 38. cites 38 E. 
3. 34- | | 
it So of a Deed with Warranty. Br. Double, pl. 38. cites 38 E. 
3. 3 | 
44 Contra it is ſaid elſewhere of Feeffment with Warranty ; tor the 
Feotfment may be without Deed, and the Warranty by Deed. Br. 
Double, pl. 38. cites 38 E. 3. 34 

20. In Aſſiſe, the Tenant pleaded the Deed of the Great Grandfatler 
with Warranty to V. P. who infeoffed F. who infeoffed the Tenant ; judg- 
ment &c. The Plaintiff ſaid, that after this his Great Grandfather was 
ſeiſed, and died ſeiſed, and his Grandfather entered, and died ſeiſed, and it 
entered as Heir, and was ſeiſed, and diſſeiſed by the Defendant, and relied 
upon the dying ſeiſed of his Great Grandfather, and nevertheleſs well, 
and otherwiſe Double. Br. Double, pl. 35. cites 38 E. 3. 21. 

21. Aſſiſe of Rent; the Tenant ſaid, that A. brought Aſſiſe of aber 


Land againſt B. Father of F. which Deed of Grant of the Kent 15 . 
ſhewn, and recovered the Land and Damages, and took Elegit for Execuis be 
of the Damages, and bad the Moiety of the Land put in View in Executidi Wii; 


and pleaded all in certain, (as he ought) and after A. who recovered he 
| is 


1 Double Pleas. 


is Eltate to the now Tenant, and after B. granted the Rent charge now 
ir Plant to the Plaintiff his Son and Heir apparent, and after B. granted, 
fel, and confirmed to the now Tenant for Term of their Lives, and af- 
1 B. by His Deed fhewn &c. releaſed all his Right to the Tenant, and 
arramed the Land to him and died, and lo demanded Fudgment, becauſe 
be Plaintiff as Heir of B. the Grantor is bound to warram the Land diſ- 
charged, if againſt the Deed of your Anceſtor Aﬀiſe ought to be, and averred 


n Execution is not get incurred, and it was held Double, viz. the Exe- 
.ag before the Charge, and the Releaſe with Warranty, by which he re- 
* lied upon the Releaſe with Warrauty. Br. Double, pl. $7, cites 31 


. 13. | | 
A 1 Aſſiſe, Leaſe for Term of Life, and Releaſe of the Leſſor with 


Warranty, was admitted for a good Plea, and it was not excepted tor 
| Doubleneſs; For it ſeems that it 7s only Conveyance, but the Plain- 
tiff was not Heir to the Warranty ; For this countervails Feoffment with 
Colour. Br. Double, pl. 142. cites 37 H. 6. 16, 

23. In Aſſiſe, the Tenant pleaded a Gift in Tail, and Confirmation in 


f, this is Double. Br. Double, pl. 110. cites 30 H. 6. 9 E. 4. 4. 

45 24 In Aſſiſe, the Tenant pleaded in Bar that F. S. was ſeiſed, and leaſ- 

the ej A. for Life, and after granted the Reverfion to his Father, and the 

th nant attorned and died, and the Father entered and died, and the Tenant 
tered as Heir, and gave Colour; and per Cur. this Grant of the Re- 

%, and the Entry of the Heir upon this Title are Double, though 

H. be does not plead it as a Dying Seiſed; For if the Father was diſſeiſed 


and died, and he re-entered, he is in as Heir, and the Entry of an- 
other toll'd, and ſo Double, by which he relied upon the Grant of Re- 
ol, Wenn. Br. Double, pl. 29 cites 9 H. 4. 4. f. 
25. And there it was agreed, that where the Plaintiff alleges a Dying 
Siſcd after, and the Tenant alleges a Continual Claim in his Father, and 
= GL himſelf after the Death of his Father, it is Double, by which 
1 de held him to the Claim of his Father. Br. Double, pl. 29. cites 
H. 4. 4. 5. 
A | 6 of a Leaſe for Life and a Releaſe, it is Double ; for the one of 
the Matters with Colour to the Plaintiff makes a good Bar; So of a 
Grant of the Reverſion in Aſſiſe, and after the Tenant ſurrendered, and the 
PR UT died ſeiſed, this is Double; For the dying ſeiſed is ſufficient, 
. Double, a 1 10. Cites 30 H. 6. and 9 H. 4. 4. 

27. But w 

Tl © and the Tenant upon the Execution of the Fee /ample, there he may plead 
uh, and it is not Double; For he cannot do otherwiſe. Br. Double, 
b l. 110 cites 30 H. 6. and 9 H. 4. 4. * 

: 28. In Aſſiſe, and divers other Actions of Treſpaſs two Deſcents are 
Double; But it is ſaid there, that in Formedon it is otherwiſe ; tor 
there the Gift only is traverſable, and not the Deſcents. Br. Double, 
pl. 16. cites 33 H. 6. 32. 

FT 29. In Aſiſe, the Tenant pleaded Fine levied by the Anceſtor of all in 
Demand, and concluded to the Moiety, and pleaded Recovery or Releaſe , 
the Anceftor of the Whole, and concluded to the other Moiety ; Judgment it 
1k affe, and it was challenged for Doubleneſs, and the beſt Opinion 
lied Ws that it is not Double, unleſs he concludes his Plea to the \V hole, 
i. el nora, by which the Plaintiff paſs'd over and made Title. Br. 
ein Double, pl. 139. cites 37 H. 6. 23. 
aher 30. Aſſiſe by two of the Office of Clerk of the Crown in the Chancery, and 
0 on! the Defendant ſaid that he was an Alien born, and to the other, that 
ere ag no ſuch Office, and per Cur. the laſt Plea goes to all, and there- 
tre both make it Double; for the laſt Plea goes to both the Delen- 

p Us, and therefore he has pleaded a Plea to both, and two Pleas a- 

* B b b gainſt 


ere the Contention is between the Heir of the Donor or Graut- 
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gainſt the Alien born, by which he amended his Plea. Br. Doub 0 
pl. 152. cites 7 E. 4. 3 | ; 
Br. Aſſiſe, 31. In Aſſiſe, the Tenant ſaid that he himſelf was ſeiſed till by th 
pl. e Plaintiff diſſeiſed, againſt whom he brought Aſſiſe and recovered, this Ply 
— Tenk. is not Double, per Huſſey Ch. I. and Fineux, and tot. Cur, concegy 
182. pl. 68. and yet he alleged Sein and Diſſei/in, and alſo a Recovery; but the on 


3 C is Conveyance to the other. Br. Double, pl. 95. cites 9 H. 3. 23. 
rac 
Judges in the Exchequer Chamber. 


SAL) 
Audita Que- 
rela. 

bs © pa 32. In Audita Querela, the Conuſor put two Releaſes, the one gener 
ſance by In- and the other of the Sum in the Statute Merchant, and theretore y 
denture, and compelled to keep to one; For each grows to all. Br. Double, pl. 6 


Releaſe of all cites 24 E. 3. 27. 
Actions, 18 : 8 
Double, and therefore he held him to the Indenture, and 5085 it ſeems that the Releaſe is not pool 


For Releaſe of Actions ſhall not ſerve for Execution. Br. Double, pl. 123. cites 44 E z. 36, 


a— —_ — 0 Py A — _——— a 
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Avocbry. 
9 33 Avowry for Rent reſerved between three Siſters for Equality of Pn 


tition, and the Plaintiff ſaid, that the Place where the Diſtreſs was tak 
was not Parcel of the Land put in Partition, and that this is in the Sij 
of the King, aand therefore Double; Per Cur. by which he tot the & 
of *the King by Proteſtation, and the other Matter by Plea. Br. Double 
pl. 2. cites 2 H. 6. 14. 15. 
34. Avowry for Homage and 20 s. Rent, the Plaintiff prayed Aid, wi 
the Plaintiff and the Prayee joined and ſaid that one A. was ſeiſed of. 
Seigniory whoſe Ejtate the Defendant has, and one B. was ſeiſed of the 1, 
nancy and of other Land, whoſe Eftate the Prayee has in the Tenant, 1 
which B. the ſaid A. then Lord, releaſed all his Right that he had i 
the Land, rendering 1 4. for all Services, and demanded Judgment if f 
ſeveral Services &c. and not double, per Martin, viz. The Release an 
the Tenure o this Land and other by one entire Service, becauſe he rel 
upon the Releaſe, Judgment it tor ſeveral Services &c. quod admit 
&c. Br. Double, pl. 4. cites 3 H. 6. 28. 
35. In Avowry the Defendant avowed becauſe J. Lord of the Mani | 
D. was ſeiſed of the Services &c. and Fine ſe levavit between him aud 
P. upon Conuſance of Right come ceo &c. which P. granted and renden 
to the ſaid J. for Life, the Remainder over to the Avowant, and ally! 
Seifin in the Tenement for Life who is dead, and in him in Remainder ul 
nom avows, and the Avowry was held double, becauſe he alleged 
Heiſin in the Lord of the Manor in Fee and two others, the one in the Li 
tor Life, and another in him in the Remainder, where one Sein i tk 
Conuſor and another in the Grantee for or in him in Remainder ſuffices; f 
they two are as one and the ſame Lord, and theretore ſhall not allege! 
in both &c. and therefore he amended the Avowry. Br. Double, þi 
14. Cites 20 H..6. J. 
* $ P. Br. 36. Avowry of a Rent-Charge the Plaintiff ſaid, that after the Gri 
Double, pl. the Avorwant and F. were ſeiſed in Fee, and enfeoffed A. B. who ef 
144 ge: the Plaintiff, and this is ſingle Plea and is not double, viz. The * # 
5 . 95 and Feoffment ; tor a Feoffment cannot be pleaded without Seiſin. 5 
Double, pl. 89. cites 4 H. 5. 17. | 
37. So in Writ of Aiel, to ſay that after the Death of the Grandel 
the Demandant himſelf was ſeiſed and enfteoffed him; Per Tow! 
Brian and Haughes J. B. Double, pl. 89. cites 4 H. 7. 17. 


38. Av 
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8. Avowry for 10s. due for iwo Acres of Land of the Defendant, the 
Plaintiff aid that he had of him theſe two Acres and two other Acres 
by 4 8. ab/qne hoc that he held the two Acres by 10 8. and therefore dou- 
ble; per Keble ; For he ought to take the one by Proteſtation, Contra 

r Brian, and that the Plaintiff cannot do otherwiſe ; for the falſe 
Avowry of the Detendant ſhall not prejudice the Plaintiff. Quære. Br, 
Double, pl. 93. cites 8 H. 9. 5. 12 | 

39. The Cale on the Pleading to an Avowry was thus; A. ſeiſed of 
the Place where &c. and other Lands granted to the Plaintiff 20 J. per 
Ann. in Fee out of the other Lands, with Clauſe of Diſtreſs, and after 
ſold the Lands charged to the Defendant, and to free them of this In- 
cumbrance granted a Rent of 20 l. per Aun. out of the Place where &c. 
to commence from the Time that a Diſtreſs for the 20 l. ſhould be taken 
in the Lands charged, and ſhecus how that at ſuch a Day a Diſtreſs was 
aten; and theretore &c. in Bar of the Avowry they come and tra- 
verſe .abſque hoc that any Diſtreſs was taken for Rent - Arrear &c. 
to this they demur ſpecially, tor that it is a complicated Traverſe 
whereas it ſhould be a Point ſingle, and that Riens-Arrere &c. and 
of this Opinion was the Court, and ordered Judgment, Niſi they re-plead 
and pay Coſts. Skinn. 63. pl. 8. Mich. 34 Car. 2. B. R. Amias and 
Chaplein. 

MI 3 Cham periy. 

40. In Champerty the Defendant ſaid, that the Plaintiſt in the fr. 
Hut for whom it 15 ſuppoſed that he maintained was an Alien born in Bar- 18 
gundy out of the King's Allegiance, and can neither ſpeak Engliſh or Las perty, pl. 6, 
tin, and prayed this Defendant who could ſpeak his Language to obtain cites S. C. 
him Men of Law to be of his Counſel, and where the ſame Alien was in 
Debt to this Defendant he granted him that if he recovered in this Suit, 
that he ſhould be paid of the Sum ſo to be recover d &c. by which he gained 
him Counſel, which is the ſame Maintainance &c. and a ood Pleaz 
and is not double; quod nota. Br. Double, pl. 58. cites 15 H. ). 2. 2 

: Conſpiracy. 

41. Conſpiracy again/# two becauſe they procuried A. to ouſt the Plaintiff NN 
of his Land, againſt which A. one F. N. recovered by Scire Facias, by 
which the Flaintaff loft his Warranty, and the Procurement, and the Re- 
crvery was not adjudged vitious tor doubleneſs; For the Procurement 
without doing more does not give Cauſe of Action. Br. Double, pl. 


157. cites 42 E. 3. 1. ACYAL) 


| Covenant. 
42. Covenant for outing of a Termor, the Defendant juſtified by Clauſe of TIS 
Re-entry for Rent — 00 the Plaintiff . — being a. 571 1 
courſe between him and the Defendant that the Defendant ſhould be at Table Brook arc as 
with him and ſpould recoup his Rent ſecundum ratam, &c. and that he wag here, but 
at Table tor ſo long Time which amounted to 40 8. of the Rent, and as to 45. adv 1 
le tender d it to the Defendant ana be refuſed and enter d, and this Diſcourſe” Printed. 
and the Tender was held good, and not Double; For the one goes to part 
of the Rent and the other to the Reſt. Br. Double, pl. 27. cites *47 E 3. ). 
4%. In Writ ot Covenant a Man may allege as many Covenants 
broken as he will, and it is not Double. Br. Double, pl. 94. cites 


Li 7. 13. | NP 
| Cuſtom. 
44. Cuſtom to tax a Sum for Reparation of a Church by Aſſent of the Ee, 
Pari/i ioners was not held double; bur the Aſſent is the Eſtect, and the Br, Cuſtoms, 
Custom thall enforce; Per Thorp. Br. Double, pl. 24. cites 44 E. 3. 19. pl 1 FR 
18, 19. 


45. Debt againſt Executors who plead Plene adminiſtravit £9 Riens en. FNAL”) 
tr mains the Day of the Writ purchaſed nor ever after, this is not a, Del. 
Double Plea; For Aſſets anſwers all; quod nota; Per Cur, Br. Double, 

Pl z. cites 3 H. 6, 4. 


46. Where 


—— — 
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Br. { atle, 
de Exche- 
quer, pl. 3. 
cites 8. C. 
accordingly. 


— 


46. Where a Man ſhetus Bill of 42 J. to the Collector of Tenths, and k, 
refuſes to pay, by which he brings Debt, the Collector ſhall plead that Writ 
was direfed reciting the AF of Parliament, becauſe the Mayor of the 
Staple had lent to the King 1000 J. the which ſhall be firſt paid, and thy 
the Writ commanded him to pay to him zoo l. and another Bill came 10 him 
by anot her of 1001. before the Bill of the Plaintiff ſhewn, and beyond 400 / 
Be has not any Thing in his Hands to pay; Judgment &c. and the Plain. 
tif demurr'd and therefore was barr'd, and brought Writ of Error, and 
per Cur, the Plea ſhall be good and not double as the Plaintiff affigned 

viz. the AG of Parliament, and that he had only 4001. For the 400 | 
is the Matter, and the other is only the Recital and Introduction; and 
alſo it is a Particular Act whereot Strangers to it thall not be bound to 
rake Conuſance as of a General Act. Br. Double, pl. 14. cites 

H. 6. 15. 

2 Debt upon Obligation, the Defendant ſaid that he is Lay and ny 
letter'd, and the Deed was not read to him by other Days of Payment, and 


. alſo that he ſealed it and deliver'd it to Z. N. as an Eſcrow, to the Intent 


Br. Count, 
pl. 10. cites 
8. C 


that if J. N. named in the Obligation would ſeal it, then to deliver it 
as his Deed, and if not, to retain it, and faid that J. N. ſealed it, 
and yet T. deliver'd it to the Plaintiff and ſo Not his Deed, and is not 
double, viz. the Mint literat, and the Delivery as an Eſcrow, becauſe 
he concludes Non eſt factum, which is only the Plea, and the other is 
but Evidence; and a Man may allege 20 Matters to avoid a Deed when 
he concludes Non eft factum; quod nota, per Cur. Br. Double, pl. 80. 
cites 38 H. 6. 13. 

48. In Debt the Plaintiff counted that the Prior of F. Parfon of O. in 
proper Uſe leaſed to him for fix Years, and he leaſed to the Defendant far 


four Years rendering Rent, and for the Rent- Arrear &c. The Defendant 


ſaid that before this the Prior leaſed to N. N. for 10 Tears the ſame Tear, 
and after he leaſed to the Plaimiff, and after N. NM. ſurrendered, to which 
the Prior agreed, and after leaſed to the Defendant for ten Tears, and 
that the Vicar is endowed of the ſmall Tithes, and leaſed them to the De- 
fendani alſo, and the Plaintiff would have taken them, and the Defendant 
would not ſuffer him, and this was held double, viz. The old Leaſe and 
the Endowment of the Vicar, by which he relied upon the old Leaſe, 
and took the other by Proteſtation. Br. Double, pl. 34. cites 
9 H. 5. 8. 

49. The Plaintiff comes and counts upon an Obligation of an Alla, 
Predeceſſor ſealed with his Seal only, and counts how the Thing came to the 


Uſe of the Houſe, and yet well and not double. Br. Double, pl. 10. 


cites 9 H. 6. 25. 
50. Delt upon Obligation againſt Executors ; Per Danby, the Deceaſes 
made the Defendant and A. his Executors and died, after whoſe Death 


Alice adminiſtered as Executrix, to whom the Plaintiff by the Deed &c. re. 


leaſed, and after the Defendant married the ſaid Alice; and per Paſton, 
Aſcue and Port, the Plea is not double, viz. The Releaſe, and that he 
has another Executor; tor it is not alleged that A. is alive, and he con- 
cludes upon the Releaſe to the Action; and per Cur. he may anſwer 
without abating the Writ, by which the Plaintiff ſaid, that not his 
Deed &c. Br. Double, pl. 52. cites 22 H. 6. 59. 

51. Debt pon Obligation which had a Condition that if the Defendant 
was ready when he ſpould be warned at D. at the Coſts of the Plaintiff t0 
account and to pay, that then &c. and ſaid that he was not warned to come 
at the Coſts of the Plaintiff, Judgment &c. per Perſey the Plea 5 
double, viz. the Garniſbnent and the coming at the Coſts &c. & non al. 
locatur. For if there are divers Conditions in one Defeaſance, he ought 
to anſwer to All. Br. Double, pl. 124. cites 46 E. 3. 16. 


52, Debt 


* 
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"72. Debt againſt an Abbot upon an Obligation. ſealed * with the Covent * Orig. 

84% the Defendant ſaid, that the Abbot impriſoned the Prior, and me- * =” 
ured ail the Monks to mak? the Obligation by which they made it 5 yet "x 
ſadgment. And it was held double, che Impriſomment and the Menace ; prifonment 

ty which he held him to the Menace by Award; for this goes to all of the Prior 
g reafon of the Menace of all; for the greater Number ſuffices. Br. 1. 0, Plea; 


Double, pl. 34. Cites 15 E. 4. 1. 2. For it was 


brought 

\ OTE EIN | 233 —— the 
abbot-Succefſor of him who made the Obliga! ion, and ſo ſee that two Matters ſhall be double, though 
i one be no Plea, 38 à Feoffmient with Warranty in Aſſiſe; For a Feottment only is no Plea, and 
erefore it is uſual to rely upon the Warranty to avoid the Doubleneſs, Br. Double, pl 133. 
dies 8. 
53. Debt upon Obligaiion of 16 1. with Condition to pay 51. the Deſen- 
tau pleaded Payment to the Bailiff of the Plaintiſf by his Command, 
which came to the Uſe of the Plainttff, this is a double Plea, by which 
he relinquiſhed the comiag to the Uſe of the Plaimiff, and then a good 
ple; quod nota. Br. Double, pl. 167. cites 22 E. 4. 25. 
54 Debt upon Obligation of 40 J. againit D. who ſaid that he had paid 
the go l. and the Plaiktiff had re-aettvered the Obligation in lieu of Ac- 
quittance, and after the Plaintiff re-took it with Force and Arms, Judg- 
ment li Actio. Per Vaviſor the Plea is double, viz. the Payment and 
the Re-delivery of the Obligation in lieu of Acquittance. Per Colow, 
No; For it is purſuant, as to ſay that J. N. was ſeiſed in Fee, and en- 
fafed him, this is not double, viz, the Sf and Feoffment are not 
double. Per Keble, it is ſingle; For it ſhall not be ſaid double, bur 
where the Court ſhall be inveigled to give Judgment where the one 
Part is tound with the Plaintiff, and the other with the Detendant, or 
for the Miſchiet where the Plaint anſwers ro one Part, arid the Deten- 
dant concludes to the other, and there there is not any of theſe Points; 
For the Payment is only tor one conformity of the Plea, and the one 
may depend upon the other, and chat Payment and Acquittance is not 
double; quod fuit conceſſum. Towuſend and Brian ad idem; For 
here the Payment is not _ nor contrariant to the Re-delivery of the 
Ohugation, and ſo by All, it is not double, but becauſe the Re- delivery 
i Plea, therefore the Plaintitf recover*d. Br. Double, pl. 88. cites 
1H. 7. 14. 

55. Debs upon Obligation which was upon Condition to fland to the 
Arotrement of F. N. ſo that he made it and delivered it to the Parties 
by ſuch a Day, the Defendant ſaid that no Arbitrement was made nor de- 
livered before the Day, and chis is double, per tor. Cur. For it is a good 
Pleathat he did not make any Arbitrement by the Day, and it is a 
ood Plea that he did not deliver the Arbitrement before the Day. 

t. Double, pl. go. cites 5 H. J. J. | 

56. And the ſame quod aon deliveravit arbitrium in Script” &c, where 
the Submiſſion is to be in Writing. Br. Double, pl. 99. cites 5 H. J. 7. 
$57. And ibid in a Note, Debt upon Tndenture, the Plaintiff counted 
i ſeveral Covenants broken, and not double; For the Detendant pleaded 
all pertormed, and rhe Plaintiff ſhall ſhe w one broken only upon which 
the Iſſue ſhall be joined. Br. Double, pl. go. cites 5 H. J. 7. 

58. Debt againſt a Succeſſor of an Abbot, he counted LA the Obligation 
of the 8 and of a Contract which came to the Uſe of the Ka 
this is double. Br. Double, pl. 161. cites 10 H. J. 21. 
59. One Action of Debt was brought on two Bonds, and the Defendant 
pleaded Non ſunt fact a, or per Minas; and adjudged good by one Plea. 
Noy. 132. Denton's Caſe. 


G_— 


. Deeds. 
6o. Where a Man pleads to Deeds of the Anceſtor of the Phaimiff, V= 
Bough none ot them ttrall be a Bar by itſelf, yer it hall be double and 

inſufficient. Br. Double, pl. 78. cites 21 H. J. 10. 


Ce c 61. Note 
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SAL” | ; 

Deſcent. 61. Note per Brian & Cur. that 7wo Deſcents of one Tail ſſall 1 
Orig (par) double; For a Man cannot traverſe the Gitr where there was ſuch G 
and 10 — in Fact; and if he traverſes the one Deſcent, the other may rely 


all the Edi- * upon the other. Br. Double, pl. 154. cites 20 E. 4. 3. 


tions. 


Detinue. 62. Detinue of Charters, the Plaintiff” counted of a Bailment mad: 2 

his Father to re-bail to him or his Heirs, and ſhewed how the Land ©; th 

given by his Anceſtor, whoſe Heir he is in Tail, and that the Reverjuy ; 16 

reverted to him as Heir by the Death of the Tenant in Tail without Iſa; ny 

and this is double by three Juſtices, viz. the Bailment to re- bail to hin | 

or his Heirs, and the Title to the Land, by which he relinquiſhed th Le 

Deſcent of the Rever/ion. Br. Double, pl. J. cites 9 H. 6. 4. ho 

„S. p. per 03: Note, that in Detinue of Charters the Plaintiff counted hom th Ty 
Newton, Deed was delivered to the Defendant to enſue the Eſtate of the Land, au 


Br. Double, ſaid that he is Heir to the Land &c. This is not double. * Contra if ho 
pl. 45. cites had ſaid that theDeed had been delivered to re-deliver to the Plain 
iy H. 6.11. tiff, and that he is Heir to the Land; For rhis is two Titles, Nota diffe 
entiam. Br. Double, = 8. cites 9 H. 6. 14 
| 64. In Derinue the Garniſbee came and ſaid that the two Obligations is 
Demand were deliver'd to the Defendant upon Condition, that if the Plain. no 
tiffs and Garniſhee ſtood to the Arbitrement of the Defendant, and if & Wis 
* then each ſhould have his own Obligation, but otherwiſe if any bros 1 
the Award, and the other performed it, that he who performed it ſhould / 
have both, and that they awarded that the Plaintiff ſhould recover the Pr. 
fits a Manor from Midſummer to Michaelmas, and ſpould pay 10 Mark 
zo the ſaid Garniſhee, and that the Plaintiff ſhould make Partition of the 
ſame Lands and ſuffer the Garniſbee to chuſe his Moiety, and the Plain. 
tiff ball have the other Moiety, and ſaid that V. the Plaintiff did u 
make the Partition, nor did he pay the 10 Marks, and prayed delivery 
of the Obligation. Per Newton, Paſton, & Cur. the Þles is double, 
the one that the Plaintiff did not make a Partition, the other that the 
Plaintiff did not pay to the Garnifhee the 10 Marks; For both entitles th 
Garniſhee to the Writings. Br. Double, pl. 48. cites 21 H. 6. 18. F 
Dal. * 65. In Detinue tor Goods bailed the Defendant pleaded, that afir 
* 9.5. C. the Bailment Plaintiff married F. S. who during the Bipouſals releaſed to 
he end d held by all the Juſti be Double. f 
cordingly. the Defendant, an 0 . ices not to be Double, for he 
s. C cited could not plead the Refuſal without ſhewing the Marriage. Mo. 23 
2 Luw. pl. 85. Paſch. 3 Eliz, B. R. Audley's Caſe. 


1492.— 


Docver. 66. In Dower the Tenant ſaid that he had nothing but in Ward with . 
W. NM. of the Grant of &. of whom the Anceftor of the 2 Son of thi 
Baron held in Chivalry &c. Per Hals, the Plea is double, one that he 

has nothing but in Ward, and the other that he held jointly, and becauſe 
it he ſhall be compelled to hold ro the one, he at another Time ſhall 
| loſe the other, therefore for the Miſchief, he ſhall have the Plea; Per | 

tot. Cur. Br. Double, pl. 33. cites 9 H. 5. 4. 

Entry. pes : _— 
67. Entry ſur Diſſeiſin made to C. his Couſin, whoſe Heir he is, vis G Wl: 
EW In BN. the Ticks bees of T. Siſter of the Demandant, o_ Tenant ſaid that J. 10 
Brot her 7 the Demandant, whoſe Heir the Demandant is, was ſeiſed in 
Fee, and gave to T. and A. in Tail between whom C. was iſſue, an) . 

C. died without Heir of her Body, and J. your Brother entred as in bis 

Reverſinuu and enfictlaa the Tenant anl after by his Deed releaſed 10 

ug, Judgment it againſt the Deed comprehending Warranty &c. and 

becauſe he relied upon the Deed teith Warranty, therefore good, not. 

| withſtanding 


aa. aſt. * — 3a. 


__ Double Pleas. 


vichitanding that he alleged Tail where the Demandant demanded 
Fee-Simple, and the Feoftmenr, and Releaſe with Warranty, Br. 
Double, pl. 65. cites 24 E. 3. 75. 

68. Entry in Nature 7 Aſiſe, Defendant pleaded that he is in by Thel. Dig. 
Leaſe for 40 Years of the Leaſe of the Predeceſſor of the Plaintiff by In- 215. Lib. 
{enture, and ſo has he nothing but for Term of Years, and that the De- . N. 
nandant himſelf is ſeiſed of the Franktenement, Judgment of the Writ, 1 
nd per tot. Cur. this is a double Plea, viz. Leaſe by Indenture, and at 
chat the Plaintiff q p-e is ſeiſed of the Franktenement, For it the Plain- 
anſwers to the Leaſe, the other may demur becauſe he does not de- 
ny but that he himſelt is 'Tenant of the Franktenement; and if he an- 
ſwers to the Franktenement, the other may likewiſe rely upon the 
Leaſe by Indenture, which is Eſtoppel; by which he was awarded to 
told him to the one, and fo he did, viz. that the Plaintiff himſelf is 
Tenant. Br. Double, pl. 68. cires 4 H. 6. 2. 


_— "Y il. _—_— 


— 
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8 no. Entry in Nature of Affiſe in 100 Acres of Land; the Tenant ſaid 
hs WY {but be had Common there appendant to his Manor of B. by which he put his 
in 4% ir, abſque hoc that he claimed any thing but the Common, and abſque 


toc that he had other Poſſeſſion or Eftate in the Land, and that N. M. was 
Tenant the Day of the Writ purchaſed, and yet is, not named in the Writ ; 
judgment of the Writ ; and per Cotteſmore J. it is a good Plea, and 
not Double; For the Common is nothing to the Purpofe, and the Plea 


* , 3 . * . 
& WW is ei Nontenure, and the Common is mentioned to prove his Entry in- 
ne Land to uſe his Common, and not to have Franktenement in the Land, 


by which the Plaintiff imparled. Br. Double, pl. 44. cites 8 H. 6. 33. 


Eſcheat. 
i. Eſcheat upon Seiſin of A. ſuppoſcng that he died without Heir; the CW 
Tenant ſaid that A. had Iſſue K. who entered and endowed the Feme of A. 


7 and after releaſed to her, whoſe Releaſe the Tenant has; Judgment &c. 
nd by the beſt Opinion the Plea is Double; For the Selin of the Heir 
"My res to the Mrit, and the Releaſe conveyed the Right, and goes to the Bar, 
: 5 by which he relied upon the laſt Seiſin of K. the Heir ot A. to which 
25 h tne Demandant ſaid, that the ſaid A. had no ſuch Daughter as K. who 
1 lurvived &c. Br. Double, pl. 159. cites 11 H. 4. 10. 


oretbie Eu- 
52. Treſpaſs of Forcible Entry; the Deſendant ſaid that F. was ſeiſo wy. 
0, and gave to his Father in Tail, who died ſciſed, and the Land deſcend- SW 
Ito him, and he entered and was ſeiſed till by the Plaintiff diſſeiſed, upon 
wem he entered; Per Littleton, the Plea is Double, viz. the Gift and 
cent, and Laicon and Priſot contra; For it is ſufficient to ſay that he 
Fas ſeiſed till by the Plaintiff diſſeiſed, upon whom he entered, and 
ant ſay ſeiſed in Tail without ſhewing How, and therefore the Retidue 


ui only Conveyance to it. Br. Double, pl. 18. cites 3 H. 6. 15. 

of thi 73 Contra in Aſſiſe, and then if he ſhews ſpecially How he was ſeiſed 
at he Bl; 7 as here, the Plea is not the better, and one Anſwer may make 
ecaule Wn End of all, viz. Ne dona pas; by which the Plaintiff replied, and the 
: ſhall Netendant imparled &c. Br. Double, pl. 18. cites 3 H. 6. 35. 


74. In Forcible Entry, the Defendant Jufufped his Entry by Gift to F. 
Ir Life, the Rematnder to his Father in Tail, who was ſeiſed, and died 
Jed, and he entered as Heir in Tail; the Gift in Tail and the De- 


vis „is Double, theretore he ought to take the one by Proteſta- 
bat J. WW, and the other by Matter in Fact, Quod tuit conceſſum; Per Ho- 
ſed - y and Paſton, but it is not argued. Br. Double, pl. 129. cites 9 H. 
e, AN 13. 

* his 

A 24 10 

th * ms, Treſ- 
, not 


— 
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my Two 1 7 the Statute of Forcible Entry ; the Defendant * 


dead Bar, and the Plaintiff alleged Deſcent to him io avoid the En * 
5 endant, and he avoided it by continual Claim made by his Prog F * Ps 


and by himſelf ; Per Port. the Plea is Double; For if the Anceſtor gl 
in the Laie oi your Predeceſſor, then your Claim is void, an Tired Br, 
died in your Time, then che continual Claim in the Time of your Pre. 
deceſſor is not good; by which he alleged continual Claim in his Time Y 5 
only, and that the Anceſtor died in his Time, aod then well; Quod NY's 
Nota; and otherwiſe Double. Br. Double, pl. 50. cites 22 H. 6. 3). 7 


Formedon. 


. In Formedon, the Tenant pleaded a Fine of the Anceflor upon Conus &. 
| ſance of Right with Warranty, and not Double, nor was the Tenant Y** 
compelled to rely upon the one by Award; For it is only one intire Y. *: 
Deed. Br. Double, pl. 25. cites 46 E. 3. 14. | in a 
77. In Formedon, the Tenant ſaid that the Donee was ſeiſed in Fe tin YU? 
by the Donor diſſeiſeu, and after the Donor married the Donee to his Daugh. 
ter, and gave to him in Tail, and compelled him by Menace to take the Gift, N B 
whoſe Eſl ate the Tenant has, and ſo remitted to the Fee Simple ; Fudgment W ni 
&c. and per Culpepper and Martin, the Plea is Double, viz. the D- bla 

ſeiin and Remitter by Repriſal, and the taking by Menace ; Contra per 
Hank. and that the Diſſeiſin and Repriſal is the Eflect. Brook — 
Contrarium videtur Lex. Br. Double, pl. 3 1. cites 12 H. 4. 19. Plaz 
S. C. cited 78. In Formedon in Deſcender the Plaingiff declared ot a Gitt in n, 
2 Lutw. _ Tail to his Father who died, and that the Land deſcended to Demand- 
Sen ant's elder Brother, who allo died without Iſſue. The Tenant plead- 
Garlick — ed that the elder Brother had Iſſue a Daughter, who levied a Fine ti 
12 Mad. 507. him, and he relied upon the Fine and the Proclamation. It was object- 


cites S. C. ed that this Plea was Double, that the one is the Iflue, and the other 86. 
is the Fine. But per Cur. ſince he cannot come to the one without ie on 
ſhewing the other, it ſhall not be Double; beſides, here he relies upon have 
the Eſtoppe l. Gouldsb. 88. pl. 13. Paſch, 30 Eliz. White's Caſe, Bar « 

| 6. 51, 

Garni|b 

go nag 79. Where a Plea includes double Matter, as Garniſhment by th 87 
Sheriff” to levy a Fine, and Garniſhment by the Party, this is Double, rho be /a 

one ſhall not be material. Br. Double, pl. 127. cites 11 H. 4. 18. pe * 

Thirn and Cnlpeper. | ws ip 

Juris Utrum. i fu 


- 80. In Juris Utrum the Tenant ſaid, that his Father was ſeiſed an « th: 
died ſeiſed, and the Predeceſſor of the Plaintiff abated, againſt whom he rep the D. 
covered in Mortdanceſtor and entered, and ſo this is his Lay-Fee, and nd ble, p 
the Frankalmiigne of the Plaintiff'; and this is not double, per Curl 68. 
viz. the Recovery and the Lay-Fee &c. for he ought ſo to concludegll na: , 
becauſe it is a Writ of Right in its Nature, and fo in Writ of Rig iſs 
it he pleads a Recovery he thall concludes and ſo has he more mei latte. 
Right. Br. Double, pl. 1. cites 19 H. 8. J. Wherhe 
Ullates 
nende 


Maintenance. 


CW Br. In Maintenance, he Defendant juſtified as Attorney of the Plai 
tiff, and the Plaimiff ſaid, that he gave 105. to one (fury; and 10 
to another, to give Verdict for his Client, and it is not ouble, per to 
Cur. Becauſe a/ does not prove but one ſpecial Matter Quod mirc 


in £0 Br. Double, pl. 114. cices 11 H. 6. 10. 
Monſtrave- 


rant. 82. In Monſtraverunt, the Deſendant ſaid that he held of a Mancr in t 
9 ſame Vill, which is ſub Titulo Terre Fpiſcopi de E. tempore E. Regis & Cu i 
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wmf FF eG 


les . aud not in the Manor of the ſame Name contained in the Book | 
he Domaſday ſub Titulo Terre Regis, and that the Plaintiffs held of him as 
or, Il, and it was held double Matter; for each of them is a good Bar. 


ed Ks; Double, pl. 19. cites 40 E. 3. 45. 4A 
he Replevin. 
2 - 


e 83. In Replevin, Avowry is made for Rent reſerved upon Equality of 
od I Penition made between 1.20 Coparceners ; the Plaintiff ſaid that there were 
bee Coparceners, and the third was Extra Patriam Tempore Partitions, 
, md returned wit hin Age and entered, by which 1 made new Partition 
& and the Re-eatry, and new Partition were ſuttered by Award, and 
Vu the Plea fingle ; Nota. Br. Double, 1 62. cites 24 E. 3. 52. ; 
at Y 3. InReplevin, the Defendant ſaid, that the Property of the Beaſts is Thel Dig. 
ue i, another, and that he tcok them in another Vill; and this is Double KS 7 * * 
Quod Nota. Br. Double, pl. 21. cites 42 E. 3. 18. 5% Jag 


cites 42 E. 

| , 3.19. S. C. 
fn that the Defendant was compelled to hold himſelf to the one. But in Replevin, as to one Ox, the 
ift, Nefendant ſaid, that the Property was to a Stranger, and al to another Ox, that be took it in another Place, 
ent WM ind in another Jill &c. And this laſt Plea was held Double; For the one Part of the Plea goes to the 
* Place, and the other to the Vill. Thel. Dig. 214. lib. 15. cap. 3. S. 16. cites Mich. 9 H. 6. 39. 


r 2 : 

_ 85. In Replevin the Demandant avowed by two Avowries upon the Br. Avowry, 
Pluntiff for two 22 Tenures of two Acres &c, as upon Tenant of Fee- 9 5 * 

in dmp/e, and the Defendant ſaid that the Father of the Defendant, whoſe 
nd- Hir &c. gave them to him in Tail, to hold by one and the ſame Tenure ; 
ad- uch ment of the Avowry ſuppoſing two ſeveral Tenures, and it is not dou- 
e toll ble, viz. The Tenure of Fee Tail, and the intire Tenure ; becauſe he re- 
ect- WM lied upon the laſt. Br. Double, pl. 12. cites 9 H. 6. 26. | 
ther 86. In Replevin it a Man pleads two Matters to the Avowry, of which 
our the one goes in the Abatement of the Avowry to prove that they ought to 
have made another Manner of Avowry, and the other Matter goes in 
bur of the Avowry, this is double. Br. Double, pl. 158. cites 35 H. 
6. 51. Fg IEF 

87. In Replevin where the Defendant onght to have gaged Deliverance, 
he ſaid, that the Beaſts died in Default of the Plaintiff where the De- 
kndant diftrained for ſuch Cauſe and put them in open Pound &c. the 
Plaintiff ſaid that the Defendant ęſloig ned them ta a Place unknown, 
od there they died in Default of the Defendant ; & non allocatur ; For 
t ſuffices to ſay that he e/oigned them only, which ſhall be intended out 
an © the County &c. and it is ſufficient to ſay that they died in Default of 
e reef de Defendant; quod nora per Cur. therefore tWo Matters. Br. Dou- 
4 10 die, pl. g1. cites 5 H. J. 9. 5 | OY | 

$8. In Replevin the Tenant in Tail of a Rent purchaſed the Land and 
made a Feoff ment in Fee of Land diſcharged with Warranty, and died, and 
Aſſets is deſcended, the Iſſue in Tail was vouched for the Rent, and this 
Matter is pleaded in Bar ot the Avowry ; and | becauſe he did not ſhew 
rhether the Anceſter who made the Feoffment with Warranty was Anceſtor 
Ullateral or Lineal, therefore per Cur. the Bar is ill, and it Hall be 
ended Anceſtor Collateral ; Per Vaviſor J. and then this and the Aſers 
b douhle, and he ought to have rehearſed the Warranty or upon one of 
them. Br. Double, pl. 78. cites 21 H. 7. 10. 
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59. Reſummons «upon Writ of Ward again/t Executors, who ſaid that 
tte Heir x of full Age in the Life of Teſtator, and that they have 6452 ad- 
n ſtered; and Wilby awarded the Plaintiff ro anſwer to the laſt Plea, 
a awarded that the Plaintiff ſhould recover the Ward, and that they 
ny the Iſſue ot Fully adminiſtered for Damages. Br. Double, pl. 61. 
des 24 E. 3. 49. 
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Har — fecit. . - * 
— 90. Quare Ejecit infra terminum againſt B. that C. was ſeiſed and leaed tb 


to hint for 10 Years, and B. ejected bim; Port. ſaid, chat C. leaſes an. 
entered, and enfeoffed us, and after the Plaintiff made a Regreſs, and an 
ſurrendered to us, aud we entered, which is the ſame Hjectinent. ud 
per Newton and others, the Plea is not double, viz. The Lease, ww 
the Feoffment, and the Regreſs of the Tenant, and after the Surrey, 
For he cannot come to plead the Surrender without conveying the Rey. 
fron to him; quod nora. Br. Double, pl. 45. (bis) cites 19 H. f 
$5. 56. 


3 91. Ia Recordare the Leſſor avowed for a Fine for Alienation made ly ji 


Tenant ; the Tenant pleaded that the Lord was ſeiſed of the ſame Li 
within Time of Memory, and by Deed aliened to R. whoſe Eftate the Plus. 
tiff has, to hold to him by certain Rent and Services pro omnibus Servicjis g 
demand '; and this held double, viz. The Unity of Poſſeſſion, and the 
Deed to bold ut ſupra ; and yet he cannot plead the Gitt, but he oughe 
to allege the Seiſm in the Donor or Feoffor; nor can a Man plead | 
Deed of Feoflment with Warranty, but he ſhall mention both, but be 
ought to rely upon the Warranty only, or rely upon the Deed of Gii 
in the Caſe Supra only, and then this is not double; . nota; bet 
TIE Hank. & nemo negavit. Br. Double, pl. 32. cites 14 H. 4. 5. 
Stire Facias 
| . 92. Scire Facias out of a Fine by which W. and K. his Feme gave to M, 
; in Tail, ſaving the Reverlion to K. and his Heirs, of whoſe Inheritauc 
the Land was, and that N. died, and K. married R. and [M.] tid 
without Iſſue, by which R. and K. brought the Scire Facias to extcite tit 
Fine, the Tenant ſaid that M. and K. were ſciſed as in their Reveſſn 
after the Death of M. and enfeoffed Z. whoſe Eftate he has ; Judgment 
11 Actio; Per Wich. the Plea is double, viz. Sein by the Reveriion 
after the Tail determined, which is Execution, and alſo Feoffment u- 
ter; Per Thorp, the Feoffment is the Subſtance, and the Seiſin is only 
Conveyance, by which anſwer. Br. Double, pl. 36. cites 38 K. 
3. 16. 

93. By which the Plaintiff ſaid that another Time he recovered ip 
Seire Facias upon the ſame Fine againſt the ſame Tenant, and after th 
Execution be enfeoffed the ſame T7. upon Condition, and for the Conditiin 
broken he entered, and the now Tenant brought Writ of Diſceit and rever\ts 
the firſt Fudgment and Execution, after which he was not warned and tt 
tered aud now the Plaintiff brought ot her Scire Facias; Per Belk. the Pla 
is double, one that the Feoffment is undone by the Condition, and another 
that his Sein ig undone by Writ of Diſceit ; Per Finchden, the Conclulr 
on is all upon the Feoftment by which the other paſſed over. Br. Dou- 

ble, pl. 36. cites 38 E. 3. 16. 


* 
re/Pajs. c 
WY 94. In Treſpaſs the Defendant ſaid that the Franktement belonged to © 
Stranger who leaſed to him for five Nears, which yet indure, by which le ? 
entered and did the Treſpaſs; Judgment &c. Godred ſaid the Plea | 
double, viz. The Franktenement is in a Stranger, and he has a Leaſe lot 35 
five Years, but tor. Cur, contra eum; For the Leaſe is only Coney" 
Br. Double pl. 6. cites 3 H. 6. 50. | 
95. Treſpaſs upon the Statute of Forefalling at the Port of C. Patton 
faid there is no ſuch Vill, Hamlet or Place known out of the Vill and Ham- 
let, but is a Place which extends into divers Vills, viz. into A. B. 4 
D. Per Strange, this is double, viz. No ſuch Vill or Place &c. 9 
alſo that it is 4 Place which extends into divers Vills &c. Br. Double, 
pl. 4o. cites 5 H. 6. 22. 


99, I 


= 1 
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96. In Treſpaſs the Defendaut pleaded Arbitrement &c. who awarded 
that he ſpould pay 10 J. to the Plaintiff. in Satisfaction of the Treſpaſs, 
hich be has paid; Judgment and the Plea good, and not double, viz. 
The Arbitremeat and the Payment ; tor the one is purſuaut upon the 
other ; for per Martin, Arbitrement is no Plea if he does not plead it 

rſormed, or ſays that he has been at all Times ready, and yet is &c. 
fu. Double, pl. 43. cites 8 H. 6 25. N oy 
97. In Treſpaſs the Deſendaut pleaded bis Frauktenement ; the Plaintiff 
ſpall not [ay that before this F. N. was ſeiſed and enferffed A. who en- 
tfed the Plaintiff ; For it ſuffices to ſay, that A. was ſeiſed in 
Fee and enteoffed the Plaintiff &c. Br, Double, pl. 131. cites 19 H. 


. | | 
; 95 Treſpaſs ©nare Filium ſuum et Heredem rapuit et abduxit apud D. 
Defendant ſhewed by Proteſſ ation that he had re- delivered the Infant, and 
for Plea, that the Plaintiff married Far: P. and had Iſſue the Son, aud 
J. died, and after it was woiſed in the Country that the Plaintiff was dead, 
and that the Defendant as Prochein Amy of the Infant ſaw the Infant in 
Ward, ſcil. ill. governed and out of good Ward, in Negligence of N. his 
Nurſe, by which he took the Infant as lawfully be might &c. and it is not 
double, ſcil. that he is Prochein Amy, and that the Infant was ill-go- 
derne; for the one depends upon the other, but if he had not taken the 
Re- delivery by Proteſtatioa but for Plea, then it had been double. 
Br. Double, pl 47. cites 21 H. 6. 1. | 3 | 
99. Treſpaſs of a Cloſe broken and Graſs ſpoiled, the Defandant 
pleaded his Franktenement ; the Plaintiff ſaid that to this he ſhall not 
de received; For the Father the Plaintiff whoſe Hir &c. enfeoffed hin 
with Warranty by the Deed which be ſhewed &c. judgment it againſt 
the Deed of his Anceſtor which comprehends Warranty he ſhall be re- 
ceived to ſay that it is a Frankrenement. The Defendant ſaid that 
N. NM. was ſeiſed in Fee, and enfeoffed him and his Father and to the 
Heirs of his Son, and the Father enfeoffed the Plaintiff, by which he en- 
tered into the one Moiety in the Life of the Father by Alienation to his 
Difinherit ance, and into the other Moiety he entered after the Death of 


ouble ; for it any of the Iſſues are found tor the Defendant the Plain- 
tiff hal! be barr'd ; tor it he enters into a Moiety only then the 
Plaintiff is Tenant in common with the Detendanr, and one Tenant in 
common or Joint-tenant cannot have Action againſt the other. Br. 
Double, pl. 5 1. cites 22 H. 9 $0. 51. | 

100. By which the Defendant pleaded as above, and alleged the Entry 
into the N hole in the Life of the Father, and the Plaintiff alleged the Fe- 
off ment of the Father with Warranty as above, abſque hoc that R. enfeoffed 
th: Defendant and his Father Modo et Forma, and ſo ad Patriam. Br. 
Double, pl. 5r. cites 22 H. 6. 50. 5t. - 

9”. In Treſpaſs, the Plaintiff counted that a Leaſe for Years, and 4 
Deed indented of it was deviſed to him by the Leſſee, and he died, and the 
Exccutors bailed to him &c. and it is not Double, viz. the Deviſe and 
tne Bailjncar of the Executors, for the one is Conveyance to the other; 
ud Nora, per Cur, Br. Double, pl. 15. cites 27 H. 6. 8. 

98. In Treſpaſs, the Defendant preſcrited in a Way to the Market of 
8. and to the Church of D. and held Double; Quzre inde ; For it 
leems that he ought to claim the Way as his Title is; Quzre ; tor it 
80nly the Opinion of the Reporter in a ſhort Note. Br. Double, pl. 
!25. (bis) cites 28 H. 6. 9. ay 

103. Treſpaſs of Aſſault and Menace, theſe Words dixit, retulit, & pus- 
licavcir &c. make not any Plea double or treble, per Cur. Br. Double, 
Pl. 72. Cites 37 II. 6. 20. 


104, Treſ⸗ 


== Father fer the Diſſeiſin of this Moiety; Per Newton; the Plea is 


— outs cnc <a. — — 
1 96 
— —— — 


Br. Treſpaſs, 
pl. 302. cites 
4 


* All the E- 


thoſe Words, 
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tt 
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Double Pleas. 


104. Treſpaſs in Land, the Defendant juſtified for the third Pan * 
one Cauſe, and for the two Parts for another Cauſe, this is not Double. 
For it cannot be that the third Part is in Severalty, and then the Plaintiſ 
and Detendant ſhall nor be Tenants in Common; tor it chey were J.. 
nants in Common, Jultification for the one Part undivided tuffices, z, 
Double, pl. 141. cites 37 H. 6. 38. | | 

105. In Treſpaſs, where a Man pleads a Recovery and ſhews Ty), |, 
which he recovers alſo, this is Double; Per Littleton, which Danby 
denied; For the one is ſubſequent to the other. Br. Double, pl. 
Cites 39 H. 6. 24. & concordat 9 H. 7. | 

106. In Treſpaſs Abatemens and Intruſion are Double, and ye it 
ſeems that both ſhall be of one and the ſame Nature, and where a My 

leads Double Plea, and relies upon the one, then it is not Double. 
Br. Double, pl. 147. cites 39 H. 6. 27. | 

10", Treſpaſs upon the Caſe eo quod liberavit vs defend ad ſul. 
vum Cuſtoa” & reliberand” cum &c. and that the Defendant has brotn 
it. The Defendant ſaid, that it was bailed to him by the Plaintiff ty d. 
liver to N. NM. the which he has done, abſque hoc that he broke it ; pet 
Priſot, the Plea is double; for it is a good Plea that it was delivered 
to him to deliver to W. N. which he has done; and then [it] he breaks 
the Obligation, Action is given to W. N. and not to the Plaintiff, 
which is another Matter of Bar; by which Coke ſaid tor the Defendat 
ut ſupra, abſque hoc that he broke the Obligaticn before the Delivery mad: 
to M. M and per Cur. now he ought to ſhew what Day he delivered it u 
IW. N. and ſo he did, and traverſed ut ſupra ; then the Plaintiff demur- 
red, and the Detendant ſimiliter, and it ſeems that this Traverſe is 
pregnant, viz. the Breaking before the Delivery to W. N. Br. Double, 
pl. 84. cites 39 H. 6. 44. 

108. In Treſpaſs a Leaſe at Will, and a Licence to cut the Under, 
is not Double; For Tenant at Will cannot cut Underwood without 
Licence. Br. Double, pl. 149. cites 2 E. 4. 22. | 

109. Treſpaſs of a Cloſe broken, viz. two Acres, and the Defendant 
juſtified the breaking of one, and the Entry * [ into one] for cue Matter, and 
into the other jor another Matter, and theretore double, per Cur, tor he 
has juſtified rwo Breakings; ,Ouzre; For contra in Treſpaſs upon 
5R. 2. Br. Double, pl. 153. cites 18 E. 4. 11. 

110. In Treſpaſs where Deſcent is pleaded, the Plaintiff pleaded Di 
ſeiſin to his Father by him who died ſeiſed, and that his Father made Cu. 
tinual Claim and died, and after he made Continual Claim, and the Di: 
ſeiſor died ſeiſed within the Tear &c. and per Cur. he ſhall plead the one 
Continual Claim only, viz. of him in whoſe Time the Deſcent came. 
Br. Double, pl. 53. cires 15 E. 4. 22. 

111. In "Treſpaſs it was agreed, that where a Man wakes a Bara 
Title by Gift in Tail of Land or Advcw/on, and alleges divers Deſcents u 
Preſentations, this is not Double; For the Traverſe of the Giſt aniwels 
to all. Br. Double, pl. 104. cites '19 E. 4. 4. —— And yet contra pet 
Brian and Cur. 20 E. 4. fol. 3. Bur Quære thereof. Ibid. | 

112. In Treſpaſs, it a Man makes Avowry or Replevin or Fuſtif1c 4! 
in Treſpaſs for Homage, Fealty, Suit, Rent &c. this is not Double; For 
This is all one and the ſame Tenure. Contra it it be tor a Rent-Charge aud 
' Kent-Service in one and the fame Avowry. Br. Double, pl. 94 cites 
9 H. J. 13. 

113. Treſpaſs againſt ſeveral of a Cloſe broken; the Defendait ſaid thil 
each of them has Common there appendant to his Franktenement ſeveral 
ty which they entered and broke &c. to uſe their Common, and a good i lea, 
per Cur. and not Double; For it Hall ve intended that each juſtified j® 
his own Intereſt, and none for the Intere/ o his Companion, Br. Double, 
pl. 59. cites 15 H. ». 10. | 


1 14. Bat 


Double Pleas. 

114 But in T reſpais of a Cloſe broken, , the Defendant ſays, that A. 
bis Common there, and B. familiter, and C. ſimiliter, and he as their er- 
ent, and by their Commandment put in the Beaſts, this is Double, per 
Cur, Br. Double, pl. 59. cites 15 H.. 10. 

115. But it he ſays that he put in two Beaſts for A. and three for B. 
andthe reſt for C. this is a good Plea, and is not Double, per Cur. 
Br. Double, pl. 59: Cites 15 H. J. 10. 

116. In Treſpaſs it was agreed, that where one intitled himſelf that 
1 was ſeiſed in Fee, and infeoffed B who infeoffed C. who tafeoffed Y. 
whoſe Eſtate the Defendant has, and gave Colour to the Plaintiff by the 

ft Feoffor, this 18 not Double ; and the reaſon ſeems to be, becauſe 
all theſe are only Conveyances. Br. Double, pl. 60. cites 15 H. J. 11. 


197. 


r 


117. Defendant pleads ten Out/awries againſt the Plaintiff; this is 4 
Double; for he is as much d iſabled by one as by the other nine, to — — 
which ſeveral Anſwers are required. Carth. 8. Trin. 3 Jac. 2. B. R. 

Treyillian v. Secomb. 


* 

118. In Ward the Plaintiff counted that he bell of him by Homare, Hard 
Eſcuage and Servage, which gives Ward by Uſage of he 8 V2 — 
theretore double; by which he was compelled to keep ro the one. Br. 

Double, pl. 26. cites 46 E. z. 25. 

119. It the Detendant in Raviſhment of Ward traverſe the Title of Br. Ravtſh- 
the Plaintiff, and makes Title to himſelf, this not double; tor he ment de 
ought ſo to do ; nota. Br, Double, pl. 28 cites 2 H. 4 12 _ pl: 6 

120. Ward of Land and Body, the Defendant pleaded a Feofpment, © ©? 
and the 0 þ alleged, that it was by Collufion, and it was upon Con- 
quien to infeoff the Heir at full Age to toll him of his Ward, and there- 
fore double, viz. The Collilſion and the Condition, by which he omit- 
ted the Condition and held him to the Colluſion, ro which the Deten= 
Cant faid that it was Bona Fide, and not by Colluſion; but per Cur. 

Irin. 4 H. 6. Fol. 29. the Plea pleaded in Bar is not good if he does 


not traverſe the dying in his Homage. Br. Double, pl. 5. cites 3 H. 
b. ze. pe 


* 121. In Ward the Tenant pleaded Fointenancy by Fine to the Anceſtor S. P But 
Y md to him, and that he is in by Survivor; Judgment &0 The Plain- 2 = : 
1 tif ſaid that the Conuſor enfeoffed certain Perſons to enfeoſſ the Heir at his for by 1 


Jul Age by Colliſſon to toll bim of his Ward, abſque hoc, that thoſe who Traverſe he 
were Parties to the Fine had any Thing at the Time levied, and it was held relied upon 
deuble, viz, The Colluſion and the Voidance 7 the Fine, by which he one, and. 
held himſelf alone to the Voidance of the Fine. Br Double, pl. 39. er 
cites 7 H. 6. 20. 3 ſeems belt 


r that he 
plead the 

1 if the Feoftment without ſpeaking of the Colluſion, and traverſe the Seiſin at the Time ot the Fine. 

vers WWE: Double, pl. 130 cites 4 H. 6. 14. | 


Warrantia 


122. Warrantia Charte quod de eo tenet et unde chartam ſuam babet, Charte. 
is is not double Lien but ancient Form ot the Writ 3 quod nota per CFR 
Gur, Br. Double, pl. 64. cites 24 E. 3. 14. 

123. Scire Facias wpon a Fine, the Plaintiff conveyed himſelf by De- 

" 0 two Coparceneus, and from them io him, and the Tenant pleads 

aſe with Warranty of theſe two Parceners, Judgment if contrary to the 
oY f his Anceſtors, which compriſes Warranty, Action &c. the Plain- 
= 0 that it was double by reaſon of the two Warranties, and the re- 

4 e held him to the one, notwithſtanding that he pleaded accord- 

"$0 the Fine. Br. Double, pl. 35. cites 9 H. 5. 12. 13. 
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Double Pleas. 


FRALA 
Waft. 
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ſuppoſed by the Writ, in Abatement of the Writ, and as to other Pari I 


124. If a Man 25 Releaſe with Warranty and relies upon th; Why 
this is not double; for one Anſwer may make an End of all. g. 
Double, pl 117. cites 32 H. 5. 21. ; 
125. But Feoffment with Warramy is double if he does not rely Upon 
the Warranty; for Feoffment may be without Deed, and [patls] 
by two Circumſtances, Br. Double, pl. 117. cites 32 H. 6. 21, 
126. But Releaſe with Warranty, or Confirmation and Grant thy l 
Hall not be vexed as above, all this paſſes by one Deed or Patent. Br. Dou. 
ble, pl. 117. cites 32 H. 6. 21. 


126. Waſt in Grange as to a Moiety the Defendant Decay befor: th, 
Zeaſe, and as to the 795 it was uncovered by Tempeſt, and before the D. 
fendant could repair it the Plaintiff entered, and was ſeiſed the Day of ile 
Writ ; judgment &. and per Hank. this is double, The Tempeſt ad 
the Entry of the Plaintiff, Contra per Hull, for the Entry is all th; 
Matter; for the Tempeſt is not Watt unleſs the Defendant permits the 
Timber to putrify after the Tempeſt. Br. Double, pl. 30. cits 
12 H. ; 0 

12. Waſt in cuiting 10 Oaks the Defendant ſaid that the Plinif 
granted the to Oaks to R. C. and commanded the Defendant to cut and di. 
hrver them to the ſaid R. C. which he did. Per Markham, the Ple 
is double, viz. The Grant and the Commandment, Per Newton ud 
Paſton the Plea is good; for it is purſuant, by which the Plaintiff . 
plied and denied the Commaridment ; quod nota, Br. Double, pl. y, 
cites 21 H. 6. 46. 


(B) Allowed in what Caſes. 


1. FF Aiſe of Rent the Tenant cannot plead Miſnoſmer of himſelf, al 

if it be found, Hors de ſon Fee &c. for the firſt Plea is walvel 
by the * Thel. Dig. 214. lib. 15. cap. 3. S. 1. cites Paſch 3 
3. 78. 3A 9. 

2. In ſur Cui in Vita of a Houſe and 25s. Rent, the Tenant ſud 
that the Demandant had put in View only a —_ and ſo he ſuppoſes thi 
the Rent is ariſing from this Houſe, in which Houſe he has nothing uni 
Jointly with ſuch a one not named; judgment of the Writ, and held tit 
he ſhall have the two Pleas. Thel. Dig. 214. lib. 15. cap. 3. S. 2. cite 
Trin. 5 E. 3. 192. 1 

3. In Writ of Waſte as to Parcel, the Tenant fal//ed the Demi 


ſaid that it was within the Vill ſuppoſed by the Writ &c. and hat 
** the Pleas, Thel. Dig. 214. lib. 15. cap. 3. S. 5. cites Pal. 
« 3. 402. | 
4. In Writ of Entry the Tenant pleaded that one Tho. was ſeiſes a, 
died ſeiſed, from whom the Tenements deſcended to three Daughters, at 
the Tenant is Iſſue of one of them, and he has the Eſtate of the oth" 
Purchaſe, and one Ro. has the Eftate of the third by Purchaſe, and jo 
holds in common pro indiviſo with Ro. not named &c. And held h 
he ſhall not have the two Pleas, ſcil. the Nontenure of the tis 
Part, and the Tenancy in common of the Whole. Thel. Dig. 2“ 
lib. 18. cap. 3. S. 7. cites Trin. 8 E. 2. 218. Quere. 


7 


51 


— 


Double p leas. 


. In Treſpaſs for a Cloſe broken brought by two, as to one of the Plain- 
tiffs the Defendant ſaid that he was Tenant in Common of this Cloſe with 
the Plaintiff, Judgment of the Writ, and 4s to the other Plaintiff the 
Defendant pleaded Not Guilty &c. Thel. Dig. 215. Lib. 15. cap. 3. 8. 
21. cites 8 E. 3. 436. in Mortdancetter. Quere. | 

6. In .Ouare Impedit, the Detendant may plead Darrein Preſentment 
to the \V r1t, aud make Title of Right alſo to the Preſentment, and his Plea 
{hall be taken according to that which he concludes to the Writ by 
che Darrein Preſentment, or Action by the Title. Thel. Dig. 215. Lib. 
15. cap. 3- S. 22. cites Mich. 8 E. 3. 426. 


1. In Debt by two Femes as Executrizes of the Teſtament of ſuch a one, 


f the De fendant as to one ſai that ſhe was ert of Baron the Day of the 
; Writ purchaſed, and yet is &c. And as to the other that ſhe has taken 
Baron pending the Writ &c. and had both the Pleas, but the Iſſue 
; was taken upon the one, Thel. Dig. 214. Lib. 15. cap. 3. S. 8. 


cites Mich. 8 E. 3. 441. Mich. 9 E. 3. 477. 

8. In Aſſiſe of Rent the Tenant pleaded Miſnoſiner of the Vill, and if 
it be found &c. That another is Tenant of the Rent not named &c. Thel. 
Dig. 214. Lib. 15. cap. 3. S. 10. cites Mich. 15 E. 3. Aſſiſe 95. 

9. The Tenant pleaded Non-tenure of Parcel and ſhew'd who was 
Tenant, and as to the other Parcel pleaded Non-tenure alſo by reaſon of Re- 
covery, and Execution ſued tgainft him pending the Writ; and had both 
the Pleas, Thel. Dig. 214. Lib. 15. cap. 3. S. 11. Cites Trin. 15 
E. 3. Briet 28s, 

10. 1n mpegs of Beaſts taken, the Defendant cannot plead That the 
Deliverance is made by Replevin in the County, and alſo jultify as Diſtreſs 
Kc. Thel. Dig. 214. Lib. 15. cap. 3. 8. 12. cites Mich. 17 E. 2. 
wi $55. | 
11, In Writ of Aiel the Tenant was received to plead Laft Seiſin in his 
Father who was Son and Heir to the Grandfather, and that the Demand- 
ant was Son and Heir to the younger Son of the Grandfather, and ſo he 
could demand nothing. Thel. Dig. 214: Lib. 15. cap. 3. S. 9. cites 
cites Hill. 10 E. 3. 483 

12. In Aſiſe the Tenant ſaid that he had another Surname, and pleaded 
nel er with one not named &c. And held good without ſaying that 

e is the ſame Perſon &c. and the Plaintiff cannot reply to the Miſ- 
noſmer but to the Jointenancy. Thel. Dig. 214. Lid, I'5. cap. 3. 
8. 4 cites Mich. 5 E. 3. 215. and ſays ſee 22 Aff. 1. 
tba 13. A Man thall ron Nontetture of Parcel of which another is Te- 
W ff, and alſo that the Demandaut himſelf is ſeiſed of Parcel. Thel. Dig. 
214. Lib. 15. ay 3. S. 13. cites Mich. 19 E. 3. Brief 244. And 
cio bet a Man ſhall plead 20 Nontenures to the Writ, but the Tenant was 
NN to plead Nontenure of Parcel and Fointenancy of Parcel alſe. 

alch. 22 E. 3. 6. 

14 In Nrit of Aiel it is ſaid that the Tenant may plead laſt Sei/in ix 
| had the Demandant, and after waive this and plead laſt Seijin in the Father of 
aſc). WY Demandant. Thel. Dig. 214. Lib. 15. cap. 3. S. 14. cites Paſch. 
32 E. 3. Nuper Obiit. 2. | 

15. In Arſe of Common, the Defendant ſaid that the Land in which 

c. is 60 Acres, and that the Grantor had nothing in the Land unleſs in 
bel free Acres at the Time of the Condition, and to the five Acres that the Gran- 
ob tee of the Common who granted his Intereſt to the Plaimiff had nothing in 
1 thi the Commer at the Time of the Gift, and had both the Pleas ; For the 

| one Plea goes to the five Acres, and the other Plea to the reſt, Contra 


- 21408 **fach Plea had been pleaded to the Whole. Br. Deux plees, pl. 31. 
| es 37 Afl. 14. | 
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Double Pleas. 


22 
Waft. 
2 


124. If a Man 1 Releaſe with Warranty and relies upon th; 2 
this is not double; tor one Anſwer may make an End of all. h. 
Double, pl 117. cites 32 H. 5. 21. : 

125. Bur Feoffment with Warramy is double if he does not rely upon 
the Warranty; for Feoffment may be without Deed, and [patles] 
by two Circumſtances, Br. Double, pl. 117. cites 32 H. 6. 21. 

126. But Releaſe with Warranty, or Confirmation and Grant that , 
Hall not be vexed as above, all this paſſes by one Deed or Patent. Br. Dou. 
ble, pl. 117. cites 32 H. 6. 21. 


126. Waſt in Grange as to a Moiety the Defendant Decay before th 
Feaſe, and as to the ref it was uncovered by Tempeſt, and before the D. 
fendant could repair it the Plaintiff entered, and was ſeiſed the Day of th 
Writ ; Judgment &c, and per Hank, this is double, The Tempeſt ud 
the Entry of the Plaintiff, Contra per Hull, for the Entry is all th, 
Matter; for the 'Tempeſt is not Watt unleſs the Defendant permits the 
Timber to putrify after the Tempeſt. Br. Double, pl. 30. cit 
12 H. A 0 

I 2) Was in cuiting 10 Oaks the Defendant ſaid that the Plaiuif 
granted the 10Oaks to R. C. and commanded the Defendant to cut and i. 
hiver them to the ſaid R. C. which he did. Per Markham, the Ples 
is double, viz. The Grant and the Commandment. Per Newton and 
Paſton the Plea is good; for it is purſuant, by which the Plaintiff u. 
plied and denied the Commaridment ; quod nota, Br. Double, pl. y, 
cites 21 H. 6. 46. 


(B) Allowed in what Caſes. 


I, 2 Aſiſe of Rent the Tenant cannot plead Miſnoſmer of himſelf, ad 

if it be found, Hors de ſon Fee &c. for the firſt Plea is waivet 
by the _ Thel. Dig. 214. lib. 15. cap. 3. S. 1. cites Paſch 3 U. 
3. 78. 3 All: 9. 

2. In ſur Cui in Vita of a Houſe and 2s. Rent, the Tenant ſu 
that the Demandant had put in View only a Houſe, and ſo he ſuppoſes thi 
the Rent is ariſing from this Houſe, in which Houſe he has nothing un 
jointly with ſuch a one not named; judgment of the Writ, and held that 
15 ſhall you the two Pleas. Thel. Dig. 214. lib. 15. cap. 3: S. 2. ts 

Tin. 5E. 3. 192. | 

3. In Writ of Waſte as to Parcel, the Tenant fal/f/fed the Demi, Fa 
ſuppoſed by the Writ, in Abatement of the Writ, and as to other Parc tt ; * 
ſaid that it was within the Vill uppoſed by the Writ &c. and had 


both the Pleas, Thel. Dig. 214. lib. 15. cap. 3. S. 5. cites Palci the 
8 E. 3. 402. | 32 

4. In Writ of Entry the Tenant pleaded that one Tho. was ſeiſed a, 8 i 
died ſeiſed, from whom the Tenements deſcended to three Daughters, and fre 


the Tenant is Iſſue of one of them, and he has the Eſtate of the other" 
Parchaſe, and one Ro. has the Eſtate of the third by Purchaſe, and ſo l 
holds in common pro indiviſo with Ro. not named &c. And held the 
he ſhall not have the two Pleas, ſcil. the Nontenure of the this 
Part, and the Tenancy in common of the Whole. Thel. Dig. 2 
lib. 15. cap. 3. S. 7. cites Trin. 8 E. 2. 218. Quere. 
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Double Pleas. 
>. In Treſpaſs for a Cloſe broken brought by two, as to one of the Plain- 
Wa the Hoods ſaid that he was Tenant in Common of this Cloſe with 
the Plaintiff, Judgment ot the Writ, and 4s to the other Plaintiff the 
Defendant pleaded Not Guilty &c. Thel. Dig. 215. Lib. 15. cap. 3. S. 
21. cites 8 E. 3. 436. in Mortdancetter. Quere. 

6. In Ouare Impedit, the Detendant may plead Darrein Preſentment 
to the Writ, and make Title of Right alſo to the Preſentment, and his Plea 
{hall be taken according to that which he concludes to the Writ by 
the Darrein Preſentment, or Action by the Title. Thel. Dig. 215. Lib. 
15. cap. 3. S. 22. cites Mich. 8 E. 3. 426. 

J. In Debt by two Femes as Executrizes of the Teſtament of ſuch a one, 
the Defendant as to one ſai? that ſhe was Covert of Baron the Day of the 
Writ purchaſed, and yet is c. And as to the other that ſhe has taken 
Baron pending the Writ &c. and had both the Pleas, but the Iſſue 
was taken upon the one. Thel. Dig. 214. Lib. 15. cap. 3. S. 8. 
cites Mich. 8 E. 3. 441. Mich. 9 E. 3. 477. 

8. In Aſſiſe of Rent the Tenant pleaded Miſnoſmer of the Vill, and if 
it be tound &c. That another is Tenant of the Rent not named &c. Thel. 
Dig. 214. Lib. 15. cap. 3. S. 10. cites Mich, 15 E. 3. Alliſe 95. 

9. The Tenant pleaded Non-tenure of Parcel and ſhew'd who was 
Tenant, and as to the other Parcel pleaded Non-tennre alſo by reaſon of Re- 
covery, and Execution ſucd dgainſft him pending the Writ, and had both 
the Pleas, Thel. Dig. 214. Lib. 15. cap. 3. S. 11. cites Trin. 15 
E. 3. Brief 285. 

10. In 7717 Beaſts taken, the Defendant cannot plead That the 
Deliverance is made by Replevin in the County, and alſo jultify as Diſtreſs 
Kc. Thel. Dig. 214. Lib. 15. cap. 3. S. 12. cites Mich. 17 E. 2. 

85. 
i 11, In Mrit of Aiel the Tenant was received to plead Laſ Seifin in his 
Father who was Son and Heir to the Grandfather, and that the Demand- 
ant was Son and Heir to the younger Son of the Grandfather, and ſo he 
could demand nothing. Thel. Dig. 214; Lib. 15. cap. 3. S. 9. cites 
cites Hill. 10 E. 3. 483 
4 12. In Aſſiſe the Tenant ſaid that he had another Surname, and pleaded 
* ointenancy With one not named &c. And held good without ſay ing that 
is the fame Perſon &c. and the Plaintiff cannot reply to the Miſ- 
noſmer but to the Jointenancy. Thel. Dig. 214. Lib. 15. cap. 3. 
8. 4 cites Mich. 5 E. 3. 215. and ſays ſee 22 Aff. 1. 
ay 13. A Man ſhall feng Nontenure of Parcel of which another is Te- 
al nant, and alſo that the Demandaut himſelf is ſeiſed of Parcel. Thel. Dig. 
chat 214. Lib. 15. cap. 3. S. 13. cites Mich. 19 E. 3. Brief 244. And 
citts that a Man ſhall plead 20 Nontenures to the Writ, but the Tenant was 
1 to plead Nontenure of Parcel and Fointenancy of Parcel all. 
milt, Ach. 22 E. 3. 6. 
mi; 14. In Writ of Aiel it is ſaid that the Tenant may plead laſt Sei/in ix 
the Demandant, and after waive this and plead laſt Seiſin in the Father of 
ach. tbe Demandant. Thel. Dig. 214. Lib. 15. cap. 3. S. 14. cites Paſch. 
32 E. 3. Nuper Obiir. 2. 
1 al 15. In Arſe of Common, the Defendant ſaid that the Land in which 
Ke. is 60 Acres, and that the Girantor had nothing in the Land unleſs in 
ber 6 ſee Acres at the Time of the Condition, and to the five Acres that the Gran- 
0 tee of the Common who granted his Intereſt to the Plaimiff had nothing in 
tb e Commer at the Time of the Gift, and had both the Pleas ; For the 
tha de Plea goes to the five Acres, and the other Plea to the reſt, Contra 


it each Plea had been pleaded to the Whole. Br. Deux plees, pl. 31. 
ores 37 Afl. 14. | 
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16. Debi againſt Executors who pleaded Acquittance as to Parcel, cy; 


fully adminiſtered as to the Reft, and both were ſuffered, quod nora, B- 
Deux plees, pl. 27. cites 28 E. 3. 91. | 
Br. Conu- 17. Three Iſſues were permitted in alleging that the Bailiff's of the Pran. 
fance, pl. 10. chiſe after Conuſance of the Plea granted had failed of Right to the Plain. 
cites S. C. tiff, inaſmuch as it conhrms the Furiſdiction of the Court of the King, ant 
the King is as Party to it, the Plea of which ſhall not be challenged ty 
doubleneſs. Br. Double, pl. 119. cites 40 E. 3. 1 f. 
18. In Dower the Tenant ſaid that Baron had nothing unleſs in Special 
Tail to him and his firſt Feme, the Remainder to F. N. in Tail, the Re. 
mainder to the Baron in Fee, the Baron died and he in the Meſne Remain. 
der ſurvivd, the Demandant ſaid to Parcel Nient compriſe, and to th 
Reſt that he in Remainder did not ſurvive the Baron, by which the Bar 
0 0 jew in Fee; For he had no Iſſue by the firſt Feme, and he had both 
the Pleas, and yet if the Baron ſurviv'd ſhe ought to have Dower, Br, 
Deux plees. pl. 34. cites 46 E. 3. 16. 
But ſee 4 19. In Ward of Land and Body, the Defendant as to the Body pleadel 
H.6 29 Delivery by the Plaintiff himſelf upon certain Conditions perform'd to re. di. 
— handy liver, and othewiſe to retain him &c. and to the Land that the Anceſ 
not ges not fer In his Life infeoffed F. M. Oue Eftate he has, and becauſe this lif 
traverſe the Plea goes to all, theretore per Cur. he was drove to the one, by which 
dying in bis he held him to the Feoffment. | Br. Deux plees, pl. 2. cites 3 H. 6 zz, 


Homage 


Per Cur, 


—__— — 


20. In Dower againſt one Fo. he ſaid, that he and one Ro. not name, 
held the Tenements jointly as Guardians in Chivalry by the Nonage of ſuch 
an one Heir &c. 1 ot the Writ &c. And adjudged that te 
ſhould have the Plea &c. nozwithſtanding that it is Double, viz. that 
he was Guardian not named Guardian, and the Jointenancy. Thel. 
Dig. 215. lib. 15. cap. 3. S. 14. cites Paſch. 9 H. 5. 4. 

21. In Dower, the Tenant ſaid, that he had nothing but in Ward with 
WW. N. of the Grant of G. of whom the Anceſtor of the Infant, Son of the 
Baron, held in Chivalry &c. Per Hals, the Plea is double, one that he 
has nothing but in Ward, and the other that he holds jointly; and becaule 
if he thould be compelled to hold to the one, he at another Time 
ſhould loſe the other, theretore tor the Miſchief he ſhall have Plea; 
per tot. Cur, Br. Double, pl. 33. cites 9 H. 5. 4. 

22. It is held, that zz Appea/ of Death, the Detendant may plead that 
there is another Appeal pending, and Nul tiel Vill Sc. alſo, and Miſni- 
mer of himſelf, aud Nul tiel Vill &c. and pray Allowance of them &&. 
and as to the Felony plead Not Guilty, Thel. Dig. 215. lib. 15. cap. 3 
S. 18. cites Hill. 4 H. 6. 15. 

23. A Rule is laid down, that when a Man has two Matters, he may 
plead either of them, and it he cannot come at one without alleging tit 

other, the alleging it will not make his Plea double; Arg. 12 Mod. 
507). in Caſe ot Pell v. Garlick, cites 5 H. J. 38. 

24 In Scire Facias out of a Fine, the Tenant pleaded that it was out 

executed, and alſo that he is in by Tail made before this Fine, and held 
that he ſhould have both. Thel. Dig. 214. lib. 15. cap. 3. S. 15. cite 
Paſch 32 E. 3. Scire Facias 102. 145. and 18 H. 6, 3. 

25. Aſſiſe by the Maſter and Confreres of the Fraternity of the nine Oi. 
ders ot the Angels in B. in the County of Middleſex, the Defcndant 
ſaid that there is not any ſuch Corporation by the Name ut ſupra in the ſail 
County, and if &c. nul tort &c. and was not ſuffered to have both, 10! 
the fiiſt Plea goes in Bar, and he Hall not have the Bar and alſo a gel 
ral Iſſue, Quod Neta, per Cur. Br. Barre, pl. 9 1. cites 22 E. 4. 34 


26. Where Double Plea is pleaded, and the Demandant relies il 


the one Article, and ſo to Iſſue, there no Party ſhall have Ad vantage d 
che Doubleneſs afterwards, Br. Repleader, pl. 18. cites 22 H 6.5 
27. ele 


W 
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2). Where there is but one Tenant, and one Defendant, he cannot have 
0 ſuch Pleas as each of them do go to the whole ; But where there are 
divers, each of them may plead ſeveral Pleas, which extend to the 
whole. Co. Litt. 303.2. 2 1 . 
28. The Plea which contains Duplicity, or Multiplicity of diſtinct 
latter to one and the ſame Thing whereunto ſeveral Anſwers (admitting 
ach of them to be good) are required, 1s not allowable in Law; And 
chis Rule extends ro Pleas Perpetual or Peremptory, and not to Pleas 
Dilatory 3 For in their Time and Place a Man may uſe divers of them. 
Liit. 304 a. | 
655 Double or treble Pleas are allowable in an Aſſiſe of Novel Diſſei- 
in, Mortdanceftor, Furts Utrum, Attaint, or Certificate of Aſjiſe, which 
would have Juries returnable on the firſt Day betore any Plea pleaded ; 
For theſe are Feſtina Remedia ; But Double Pleas are not allowable in 
other Actions; For there is an original Writ, Plea, and Iſſue, and 
upon this a Venire Facias &c. and a Trial. Jenk. 75. pl. 43. cites 
H. 4 2. ks IE 
: 5 Preſcription by Freeholders, and Cuſtom by Copyholders, may be 
2 in one Plea. Lev. 269. Trin. 21 Car. 2. B. R. Potter v. 
North. | | 
31, Duplicity is not a good Exception to a Plea in Abatement ; But in 1yjq. cites 
Plea in Bar Duplicity of Matter makes the whole void; admitted. But Co Lit. 
the Court took a Difference between a Plea of Outlawry in Diſability, 30% my 
and other Pleas in Abetement, and that a Plea of ten Outlawries is? Sa 


* . S + . » a. 
e double, becauſe a Plaintiff is diſabled as well by one as by the other 
at nine. Carth. 8. Trin. 3 Jac. 2. B. R. Trevilian v. Secomb. | 
l 32. One Delendant could not plead two Pleas chat went to the whole, 
(but now by 4 f 5 Anne tor Amendment ot the Law he may.) 1 
th dalk, 218. pl. 3. Mich 5 W. & M. in B. R. Combe v Talborr, 
be 33. 4& 5 Anne, cap. 16. S. 4 Enacts, that it ſhall be lawful for Plaintift 
he any Defendant or Tenant, or Plaintiff, in any Replevin, in any Court of 8 Er- 
Ile Record, with Leave of the Court, to plead as many ſeveral Matters as 8 
ne are neceſſary. verſe a com- 
43 f ELSE : | 3 mon Reco- 
rery, Defendant moved for Liberty to plead Double. The Motion was oppoſed, becauſe the Act for 
hat the Amendment of the Law, whereby a Detendant, by the Leave of the Court firſt obtained, may 
pead Double, was not to be underſtood of a Defendant in a Mrit of Error, but a Defendant in an ori- 
We pinal Action i But it was inſiſted upon by the Counſel on the Side with the Motion, That this Act 
Xc. did extend tothe Defendant in a Writ of Error, as well as in an original Action; that the one might 
3. tare as great Occaſion of pleading double as the other; That it had lately been reſolved, that a Writ 
of Error did not abate by the Death of one ot the Plaintiffs, whereas, as the Law ſtood betore that 
* Act of Parliament, it would; That by the ſame Reaſon by v. hich the Word Plaintiff, in that Part 
ö of the Act of Parliament, was to be extended to a Plaintiff in Error, the Word Defendant ſhould 
' tie likewiſe, It was further urged, that the pleading Double was at their own Peril ; for if the Court 
lod, bad not Power by this Act of Parliament to grant them Leave to plead Double, the ether Side may 
G&mur; And to this Opinion the Court inclined ; But the Court made their Motion fruitleſs, by de- 
ans caring, that one of the Things they defigned to plead, did upon the Record appear to be falſe. 10 
11 BN 56. Pech. 2 Geo. B. N. Hartſon v. Aplionby. 
e he Court was moved for Leave to plead and demyr, but refuſed the ſame; For demurring is not 
CL1ES pleating, 10 Mod. 289, Hill. 1 Geo B. R. Hayſon & al' (Aſſignees) v. Jeftreys. . . 
n Heir ſhall not have Leave to plead Rzens per Deſcent with another Plea, except he make Affi 
Or- ait that he has Riens per Deſcent ; nor ſhall an Adminiſtrator have Leave to plead Plene Admini- 
fFratit, and No Aſſets, withdut an Affidavit that he has no Aſſets. 10 Mod. 334. Trin. 2 Geo. B. R. 
ant Urrington v. Warren. 
fame | 
of | 722 * wt 2 5 0 
, br . 34. Upon a Writ of Error brought upon a Judgment in C. B. in aComyns's | 
4 "med; in Remainder for Lands in Lincolnſhire, the Caſe was this, 94 oY pl. 
+ V. Sir Edward H uſſey the Demandant counted of a Gift by Sir Thomas $4 © Tudg- 
1 05 Eu . oe 2 Fe . | but no Judg 
% wo J. B. R. M. and T. L. Eſq; in Fee, to the Uſe of the ſaid ment. 
ge vi V 4 q 3 
; 4 Tomas, and the Heirs Male of his Body begotten upon the Body of 5. 
75 Mie, and for Default of ſuch Iſſue, ro rhe Uſe of the Heirs Male of 
me Body of the ſaid Hir Thomas, and tor Default ot ſuch Iſſue, 10 rhe 
PI 111 


y — Wo 8 — * — — 


2 a _ 


— a COLES, 


22 


ne % = — N " 
— ao 2 — — „%. H — 
I ů — 


bo — 


a — - Pw « * — — — 1 5 WI , 1 — 
r F ²˙ ³.q—rD BT FINES 


2 
— 


8 — 


2 — — = — * 
2 * 8 „ — — . 
— 4 - = od _ _ . a 3 PE >, 
F n 


1 _ * 2 
© 


— 
. —— - 


6 » __— > * 
— Go 
- — 22 * 


N — te ae 
N 


: 
2 
| 
| 
| 
| 


2 * 22 ee 


— 


— 


4 


* — 22 
e 22 * * 
r 


— 


5 Double P leas. > 


Uſe of William Huſſey, Eſq; for Life, and aſter his Deceaſe to the I; 3 
the firſt and every ether Sou of the ſaid William in Tail Male, and fo be 
fault of ſuch Iſſue, and it the ſaid Williams's Wife ſhould be with 
Child at the Time of his Deceaſe, and ſuch Child ſhould be , 

to the Uſe of ſuch pa humous Son, and the Heirs Male of his Body, ws 
tor Detault of ſuch Iflue, to the Uſe of Sir Edward the Demandant and 
that the ſaid William H. died in the Life-time of the ſaid Sir Thomas with 
out Heir Male of his Body, and that there was not any Poſt humons Sjn 
0] the ſaid William, and that afterwards the ſaid Sir Thomas died with. 
out Heir Male of his Body, ſo that the Right remained in the ſaid Sir 
Edward the Demandant &c. 

The Tenants, having obtained Liberty to plead Double, pleaded 1 
That the ſaid Sir Thomas being ſeiſed of &c. in Fee the 8th, Decemb, 168, 
by Indenture of Bargain and Sale between the ſaid Sir Thomas of th 
one Part, and the faid J. B. R. M. and T. L. by the Name of Ti, 
of London, Merchant, of the other Part, bargained and ſold to the ſa 
J. B. R. M. and 7. L. the &c. for one Year, from the Day next he. 
tore the Date of the ſaid Indenture, by Virtue of which Indenture of 
Bargain and Sale &c, the ſaid J. B. &c. were poſſeſſed &c. ay 
that on the gth of December 1682, by another Indenture made between th 
ſaid Sir Thomas and ſeveral others (naming them) of the one Part, au 
the ſaid F. B. R. M. and 7. L. by the Name of as above, «th 
other Part, the ſaid Sir Thomas releaſed his Reverſion of the &c. 10 th 
ſaid, F. B. R. M. and T. L. and their Heirs, to the Uſe of the ſaid ir 
Thomas for Life without Impeachment of Waſte, and after his Deceſeh 
the Intent that F. his Wife fpould receive 600 d. per Annum for her Life; 
and as to the ſaid &c, charged with the ſaid 600 1. per Ann. after ih 
Deceaſe of the ſaid Sir Thomas, to the Uſe of the ſaid J. B. R. M 
and T. L. for 500 Years, upon 'Truſt &c. And after the Determine 
tion of the ſaid Term, to the Uſe of the Heirs Male of the Body d 
the ſaid Sir Thomae, begotten upon the Body of his ſaid Wie, and 
for Default of ſuch Iſſue, to the Uſe of the Heirs Male of the Bodyd 
the ſaid Sir Thomas, and tor Default of fuch Hue, to the Uſe of Wil 
liam Huſſey of London, Merchant, Brother of the ſaid Sir Thoma 
for Lite, and atter his Deceaſe to the Uſe of the firit, and every orhe 
Son of the ſaid William in Tail Male, and for Default of ſuch lia 
and if the ſaid William's Wife ſhould be with Child at the Time 0 
his Death, and ſuch Child ſhould be a Son, to the Ufe of ſuch polo 
mous Son, and the Heirs Male of his Body, and for Default of fud 
Ifſue, to the Uſe of the ſaid Sir Edward the Demandant for Lit 
(with divers Uſes over by way of Remainder) and that by the ſen 
Indenture of Releaſe it was provided, that the ſaid Sir Thomas mig bi . 
woke, or alter all or any of the Uſes or Eſtates in the ſaid Releaſe, and it 
glare and limit any other Uſes or Eftates, as to the ſaid Sir Thomas ihoul 
ſeem meet, and that on the 12 Feb. 1 Fac. 2. the ſaid Sir Thomas, l 
Purſuance of the ſaid Power, by a Writing ſigned and ſealed c. rev 
the ſaid Uſe and Eſtate limited to the ſaid Sir Edward the Demaudat 
and that afterwards, viz. 1 May 17ot, the ſaid Sir Thomas, by ant 
Writing figned and ſealed &c. revoked all the Uſes and Eſtates limited 
the ſaid Releaſe concerning the Lands in Oueſtion, and limited the U 
thereof to himfelf in Fee, and died ſo ſeiſed, upon whoſe Death the Land 
e to the Defengants as his Heirs &c. abſque hoc that the ſaid ® 

homas gave the Lands in Queſtion, Modo & Forma as the Demand 
has alleged Ec. | 

And the ſaid Tenants for their ſecond Plea pleaded the ſame Matte! 
Bar, concluding with an he parat verificare &. 


— — — — — — 
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The Demandant averred, that the ſaid William Huſſey, Eſq; and 
the ſaid William Huſſey of London, Merchant, Brother of the ſaid 
sir Thomas, are the ſame Perſons, and demurred to the Pleas, and 
{or Cauſe ſaid, that the ſeveral Matters pleaded by the Tenants were 
joconſiſtent and repugnant in themſelves, and every of the ſaid Pleas 
ue either Contradictions to itſelf, or to the other, (viz) the ſecond 
Plea was . to the firſt in this, that the ſecond ſuppoſed and con- 
fled the Gitr of the Lands in Queſtion as the Demandant alleged, 
and upon that Suppoſition it was founded, otherwiſe it was ſuperfluous, 
and to no Purpoſe, and the Inducement to the Traverſe in the firſt Plea 
ſuppoſed the Gift to be made to the ſame Ette&t contained in the Writ 
and Count, though not in the ſame Words, and upon that Suppoſition 
if, the faid Power of Revocation, and the Revocation of the Uſe and 
92 Eſtate limited to the ſaid Sir Edward, were in both the Pleas (though 
the inſufficiently) pleaded, yet the ſaid Giſt, as alleged by the ſaid Sir 
Edward, was by the firſt Plea traverſed and denied, and fo the firſt 
ad Plea repugnant to itſelt, and to the ſecond Plea; and where in the ſaid 
be Pleas after the Pleading of the Indenture of Bargain and Sale it was 
e of ſaid, By Virtue of which Indenture of Bargain and Sale &c. whereas 
and it ought to have been ſaid, By Virtue of which Bargain and Sale &c. 
1 and not By which Indenture &e. Alſo the Tenants did not produce 
vor allege to have produced the Writings mentioned to be ſealed with 
1 the Seal of the ſaid Sir Thomas, whereby the Uſes atoreſaid were al- 
leged to be revoked. Moreover, 1t the firit Plea was not repugnant as 
atoreſaid, it at the beſt only amounted to the General Iſſue, and ſo 
jet ought to have been pleaded Generally; and though ir was lawtnl for 
the Tenants with Licence to plead ſeveral Matters, no one can plead 
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* ſeveral Matters which are inconſiſtent, or the ſame Matter ſeveral | 
of Ways. 4 
_ Laſtly, that the Pleas were inſufficient, becauſe it did not appear | 
y& whether William Hufley named in them, and William Huſſey named 4 
, nd in the Writ and Count, were the ſame Perſon or divers, nor whether 
ay the ſaid William, at the Time of the firſt Revocation, was dead with- 


out Heir Male ot his Body, or leaving ſuch Iflue, or was then alive. 
The Tenants joined in Demutrer, and in C. B. the Pleas were held 
good, and judgment given for the Tenants. 
The Demandant brought Writ of Error, and aſſigned the general 
Error, and alſo the ſaid Matters ſhewn for Cauſe of the Demurrer, 
and upon Argument the whole Court held the Pleas good, and as to 
the Repugnancy of the ſaid Pleas which was the chief Point inſiſted 
upon, held that the ſaid Pleas were conſiſtent; tor both the Pleas con- 
ited of the fame Matter though it was pleaded with divers Views, 
and to divers Intents, the Reaſon whereot was, becauſe the Tenants 
doubred whether rhe Deed, being ſomething various in irs Limicati- 
ons from the Gift counted upon, would be adjudged the fame Gift, and 
theretore got Leave to plead Double, to the End they might be ſaſe, 
whether the Deed was adjudged the ſame, or not the ſame Gift where- 
upon the Demandant counted. Judgment affirmed. MS. Rep. Hill. 
eo. B. R. Huſſey v. Huſſey. 
35. Double Plea was allowed on a Promiſe of Marriage, viz. Non So in C 
Aſſumpfit and Infancy. Gibb. 175. pl. 23. Paſch. 3 Geo. 2. B. R. po" /erer a! 
Holt v. Ward. „ | xx". 42 


: | ſumpſit and 
the Statute of Limitations. Gibb. 189. pl. 1. Hill. 4 Geo. 2. B R. Dccofta v. Carteret, 
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36. A Motion was made for Liberty to rejoin double, as being with- 
in the Equity of the Act, which allows pleading double. Bur the 
Court ſaid, that they thought that this would be intirely inconvenient 

and 


4 * 
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and out of the Reaſon of the AR, and therefore retuſed 1 

nard. Rep. 6. Trin. 5 Geo. 2. Anon. | | 
Caſes of 37. A Rule to plead double, viz Non Aſſumpſit, and a Genera} B.. 
% N leaſe was diſcharged becauſe theſe Pleas are contradictory. Noies in 
S. C. accord- C. B. 228. Hill 6 Geo. 2. Gibſon v. Cole. 
ingly. . a Ns" 

| 38. In Treſpaſs for entering of Plaintiff's Cloſe and pulliug dow 

fn Weare. Detendant moved to plead double, viz. Liberum 8 


C. B. 154. . and a Fujtification oft pulling down the Weare as a Nuſance, ang , 
S. C. accord- Rule Niſi was obtained; but was atrerwards on hearing Counſel on 


ingly. Sides diſcharged by the Court, the Matters prayed to be pleaded he. 
ing inconſiſtent. Notes in C. B. 229. Trin. 6 & » Geo. 2. Halſey 
V. Feltham. N ö 

Caſes of 


Pra in 39. Detendant obtained a Rule Niſi to plead double, Non Amp 
C. B. 154. and Non Aſſump/it infra ſex annos. Plaintiff ſhewed tor Cauſe, thy 
S. C. accord- the Rule to plead was expired before the Motion to plead double wg 


ingly. made; bur Court held that Detendant was proper to move to plead donbls 
any Time before J udg ment ſigned. Notes in C. B. 229. Mich. 7 Geo. 2. 
King v. Boſwell. 

Caſes of o. Action was brought againſt an Innkeeper for detaining two Horſe 

En. of the Plaintiff's. It was moved to plead double, viz. Not Guilty, and 


SC. ard the 82 Accord and Satisfaction, and would have compared it to Non Af. 

Motion de- ſumpſit and Non Atlumphr intra ſex annos. The Court denied to make 

nicd. any Rule, the Matters prayed to be pleaded being contredittory, 
Notes, in C. B. 230. Hill. 7 Geo. 2. Durfley v. Cole. 

41. A Rule was made for Plaintiff ro ſhew Cauſe why Defendant 
ſhould not plead double, viz. Non Aſſumpit and Non Afſumpſit infra 
ſex aunos, Plaintiff on thewing Cauſe, produced an Afﬀidavic that He. 
fendant had not appeared, and conſequently not being in Court was nat 
proper to make the Motion, and the Rule was diſcharged. Notes in 
C. b. 233. Mich. 8 Geo. 2, Benn v. Geary. 


Caſes of 42. It was moved to plead double, Non Aſſumpſit and Plene Admi. 
2 te, wiſtravit, which was denied by the Court, zo Afidavit being produces 
S C fag that Defendant had fully adminiſtered. Notes in C. B. 234. Mich. $ 
that the Geo. 2, Heathheld v. Allen. | 


Motion was 21 a 
granted. See the Note at the next Plea. 


Caſes of 43- On Motion to plead double, Sclvit ad Diem and Riens per De 
Pract. in ſcent, it was objected that an Aſſidavit of the Fact as to Riens per De- 
8 2 A. ſcent ought to be produced from the Heir, as from an Executor or 


ſays that the Adminittrator in a Plene Adminiſtravit, and the Objection was held 
Motion was good. No Rule. Notes in C. B. 234. Mich. 8 Geo. 2. The Burgelles 


ranted.— of Wisbetch v. Frier. 
bid. 154. 


The Reporter adds a Note that Affidavit muſt be made by the Executor or Adminiſtrator that h 
hath fully adminiſtered and by the Heir that he has nothing by Deſcent, before Motion. 


44 Defendant Non Aſſumpfit infra ſex Annos, and Plaintiff demirred 
to the Plea; The Matters in Queſtion being Actions between Merchant 
and Merchant; and Defendant thereupon moved to add to his forme 
Plea a general Non Aſſumpfit upon Payment of Cofts ; but this was devied. 
Notes in C. B. 234. Hill. 8 Geo. 2. Peirſon v. Ives. 

45. Motion to plead double, viz. Non Aſſumpſit, and ſeveral Matters 
ſet off againſt Plaintiff *s Demand was denied per Cur. as contradictoꝶ. 
The general Iſſue muſt be pleaded with Notice to ſet off purſuant 10 
Ws 3 Notes in C. B. 236. Paſch. 8 Geo. 2. Jarratt v. Ro- 

inſon. 


46. A 


Double Pleas. 20G 
— hs f * e — 

46. A Motion to plead double, viz. Ni debet and Nil Habuit in Te- Caſes of 
gamentis Was refuſed. Per Cur, The latter ny be given in Evidence P CE 
upon the former. Notes in C. B. 236. Trin. 8 & 9 Geo. 2. Marthal v. — 8 

rence. a 
my In a Prohibition it was moved to plead double, viz. That J. C. 
Ge. named in the Declaration at a Meeting &c. did not make up a true 
and juſt Account &c. and that the Account mentioned in the Declaration 
Jar not examined, allowed and approved by the Veſlry ; and the ſame 
was granted on hearing Counſel on both Sides. Caſes of Practice in 
C. B. 122. Mich. 9. Geo. 2. Coares v. Smith and Midgeley. 

48. In Treſpaſs it was moved tor Detendant for Leave to plead 876 
doubly, viz. Non cul E and Liberum Tenementum ot the Liberty ot Sr. © = oy 
Catherine's, and obtained a Rule to thew Cauſe, which was aiterwards S. C. the 
nade abſolute upon an age vr Fong > no Cauſe being ſhewn, Motion 7 
{ . . — l . N . ranted a 
Notes in C. B. 241. 10 Geo tibbs v. Neeves ade] 

29. In Replevin the Court gave Leave to plead doubly; vir. That Caſes of 
Pluntiff in Replevin had act Property, and a Faffiſication as a Diſtreſs Fract. in 
for Rent, Notes in C. B. 244. Mich. 10 Geo. 2. Bird v. Spincks. "Pa — 2 

| ingly. | 

50. After a Judge's Order for Time to plead, pleading an iſſuable Plea, Caſes of 
Delendant moved to plead double Matter, and the Queſtion was, Pract. in 
Whether a Rule for that Purpoſe ought to be granted or not? The © B. 154 
Court took Time to conſider, and atter conterring with the Judges o 7 C. accord- 
the other Courts, gave Detendant Leave to plead doubly, pleading ngly. 
ifuable Pleas, and taking thore Notice of Trial. Notes in Fl B. 244. 

Mich. xo Geo. 2. Leighton v. Leighton. . 

51. Delendant had pleaded Non Aſſumpfit infra ſex annos, and moved Cafes of 
to add to that Plea Non Afumpht generally, which was denied. Atter Pact. in 
Detendant hath pleaded a lingle Plea; he cannot have Leave to plead . 
doubly. Notes in C. B. 245. Hill. 10 Geo. 2. Nevil v. Filber. ingly, at- 


| * ter a ſingle 
Plea of Non Aſſumpfit. 


52. In Treſpaſs it was moved to plead doubly, Net Guilty, and a Caſes of 


5 tyHfcatioa, which was denied as contradictory, Notes in C. B. 245. On. in 
Hill, 10 Geo, 2. Barnett v. Greaves, e 14 
cordingly. 


51. Alſumpfic Defendant paid to l. on the Common Rule, and aftet- Caſes of 
"ads obtained a Rule to plead double, Non Afſumpfit and Now A, 4 in 
imp/it infra ſex auuog. Plaintiff moved to ſer alide the double Plea S + [5 


N $.C- nc. 
A. ay Coſts, and had a Rule to thew Cauſe, which was made abſolute. cording)y. 
by luiatiff by the Rule to pay Money into Court is confined to plead the 
es vineral Iſlue, and no other Plea, The Motion afterwards to plead 


Veuble is an Impoſition on the Court. Notes in C. B. 245, 245. Eaſt. 
lo Leo, 2. Buck v. Warren, Attorney, in Caſe. 

54. It was moved to plead double; viz. Damage-Feaſant; and under Caſes of 
Demiſe from Defendant to Plaintiff. Ch. J. ſaid he thought them in- Pratt. in 
ouſiſtent; but as Detendant obtained a Rule to ſhew Caute, and Plain- 1 
did not oppoſe ir, it muſt be abſolute. Notes in C. B. 246. Eaſt. ingly. 
it Geo, 2. Church v. Fendall. | 

J. The Court gave Detendant Leave to plead doubly, viz, a D. Caſes of 
es ſor Damage- beaſant and for Rent in arrear. This is not ſtronger Prack. in 

Not Guilty and Liberum Tenementum, /o/vit a Diem and 1 85 . 
"a! Delt, which have been granted. Notes in C. B. 247. Trin. ingly. 
& 12 Geo. 2. Baynes v. Lurwidge. | 
' 56. Detendanr having obrain'd a Rule to plead doubly (N Aſſump- 
Mon Aumpt inf ra ſex annuus) Plaintitt mov'd to diſcharge it. 
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206 Double Pleas. 
infiſting that Defendant who was a Priſoner in the Fleet at the Ame , 
his being charg'd with the Declaration before this Rule obtained wa, 0 
charged at the veſſions of the Peace, by the compulſory Clauſe in the 1 
ſolvent Debtors Act 10 Geo. 2. and being at large could not regularly apyl 
for the Rule to plead doubly, without firſt entering a common Appearans 
which was not done. The Queſtion was never determined, bur by Con. 
ſent the Plaintiff had Leave to diſcontinue without Colts, Notez 
in C. B. 24. Trin. 11 & 12 Geo. 2. Cock v. Kerredge. 

Caſes of 57. Rule made abſolute to plead double, Von aſſumpſit, and Defen. 


Pract. in dant's Diſcharge under the Infolvent Debtors Act. 10 Geo. 2. Notes In 


8 9 4 C. B. 252. Eaſt. 12 Geo. 2. Jones v. Body. 


ingly. 
Caſcs of 38. A Rule the ſame Term in Caſe of Liſſe v. Jenyns, had been nude 
Pratt. in to thew Cauſe, and abſolute on Affidavit ot Service (no Cauſe being 


S..Caccarg. thewn) to plead Non eff ſaltum, and Defendant diſcharged under the fd 
ingly. Act. Notes in C. B. 252. Jones v. Body. 


»» 


(C) Allow'd in what Caſes, where there are ſeveral 
Defendants, And where the one pleads one Plea, 
and the other another. 


1. IN Writ againſt Ro. and V. Ro. made Default * Default, and 

V. was received to plead Sole Tenancy of Parcel, and fointenaiq 
of the Reſidue. Thel. Dig. 214. Lib. 15. cap. 3. S. 3. cites Mich. 
5 E. 3. 209. 229. 

2. Ina Writ of Error it was faid Arguendo that where Præcipe is 
brought againſt two Fointenants, Parceners, or ſuch like, each may plead 
in Bar by himfelf of his Part, and it the one pleads a Plea which goes to 
all, and it is found for him and the Plea of the other is found againſt lin, 
yet he ſhall looſe his Motety. Br. Deux plees, pl. 4. cites 9 H. 6. 46. 

3. But Quere it Baſtardy be pleaded by the one in Action Anceftrel, and 
anct her Plea by the other, and the Baſtardy is found for him who leads 
it, and the other Plea is found againſt the other if this ſhall not ſerve 

both, But it was ſaid that all is one, and that each may loſe his Pan; 
but Quære, becauſe it was not adjudg'd. Ibid. | 

4. But it the one pleads to the Writ and the other to the Acc ion, there 
the Plea to the Writ ſhall be firſt try'd; For if it be found for him all 
the Writ ſhall abate, and this ſhall ſerve both. Ibid. 

5. But in Treſpaſs in Perſonal Add ion againſt two, and the one pleads 
one Plea, and the other another Plea which goes to all, there this Hall 
ſerve both; Quære in Action real. Ibid, | 

6. And in Action brought again/t one if he pleads one Plea to Parct), 
and the other Plea to the Reſt, which goes to all, there the Plea which 
goes to all ſhall be accepted only, and not the other be it in Action R 
or Perſonal, becauſe 1t is pleaded by one and the ſame Perſon. Ibid. 

5. Quære where two Pleas are pleaded by two in Præcipe quod reddat 
whether the one goes to all. Ibid, 

8. Forger de Faits againſt three, the one made Default, and two 4 
pear d, and the one pleaded the Death of the Third, who did not come, 4 
D. in another County before the Writ purchaſed, and the other pleaded Ns ar 
Guilty, and Ven. fac. iſſued upon both, and after the Plaintiff pray'd 10 . lai 


Nit Prius's upon thoſe two Iſſues, and triable in two n : i a1 þ 
| Moy 5 
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Moyle he cannot have both, but if the Iſſue of the Death be try'd then 
the other Iſſue is void, though it be try'd alſo, But per Priſot the 
Plea of the Death goes to the Writ, theretore the other ſhall have 
thereof Advantage, Onere of ſeveral Pleas to the Action, and theretore 
here the one may make an End of all, and therefore this thall be firſt 
try'd, and it it be found againft the Detendanr, then the other Plea 
all be try'd for che other, but it it be found for the Deſendant who 
pleaded the Death, the Writ thall abate in all, by which V/ Prius 
wes granted only of the County where the Death is all d. Br. Deux 
plees, pl. 20 cites 37 H. 6. 37. | | 

9. In Precipe againft two, it the one pleads Baſtardy and the ct her 
Releaſe of the Demandant, both ſhall be tried, and if the Baftardy be 
fund the other Iſſue is void becauſe the Baſtardy goes to all; Per 
Moile. But Priſot denied it, for in Plea of Land every one may ſave 
or loſe his Moiety, therefore if Baſtardy be found for the one, and Re- 
Jeaſe againſt the other, the Demandant ſhall recover one Moiety and 
{hall be barr'd ot the other Moiety only, and of no more. Ibid. 


n — 
— 


r 


(D) Allowed in what Caſes, where one ſhall be ſaid to 
go to the Whole. 


nd 1. IN Præcipe quod reddat the unt as to Parcel ſaid, that he had 
2 nothing unleſs as Baron of his Feme not named in the Writ ; Judg- 
ch. 


ment of the Writ, and as to the reſt he pleaded Nomtenure ; Per Birton, 
he has pleaded two Pleas where the one, ſcil. the Nontenure goes to 
all, and prayed to be diſcharged of the one; and per Cur. he ſhall an- 
ſwer to both, and ſo he did, that is to ſay, to the one Parcel that he 
i; ole Tenant, and the Feme has nothing, and to the reſt Tenant as 
the Writ ſyppoſes, Priſt &c. Br. Deux Plees, pl. 12. cites 21 E. 


5 3. 28, 

and 2. In Dower the Zenant to Parcel pleaded Fointenancy, and to the reſt 

eads Ne ungues Accouple in lawtul Matrimony ; and per Wich, he ſhall not 

wh have both, becauſe the one and the laſt Plea goes to all; but Finch 

alt; contra, tor it he has a Joint-Feoffee it is no Reaſon that he ſhall render 
the entite Damages, and alſo he cannot vouch without his Companion 

here tut Wich contra, Br. Deux Plees, pl. J. cires 40 E. 3. 31. 

all 3. And that he cannot plead Releaſe to Part, and another Anſwer to 
the reſt, tor the Releaſe goes to all; Per Wich. Ibid. 

lead 4. But 43 E. 3. 39. it is adjudged that a Meſue Tenant ſhall not plead 

Soul UH cr: Plea duc l goes to all, and another Plea to the reſi, Br, Deux Pleas, 
Pl. ). cites 40 E. 3. 31. 

al 5. But it was ſaid 9 H. 6. that where two are impleaded in a real 

which an the one may plead a Plea which goes to all for his Part, and the 

Real aber another Plea to the reſt, and each thall loſe or ſave his Part ac- 

id. cording to the Trial of the Plea &c. and ſee 15 E. 4. 25. a Diverſity 

eddat ¶ of thoſe Matters between real Actions and perſonal. Ibid. 

6. In Dower the Tenant pleaded that the Demandant detained Evidences 
v0 ere be is Brother and Heir to the Baron, and the Demandant ſaid that 
wy : fre detained two Deeds becauſe Eflate was made by them to her and her 
e 


Barn, and to the reſt that ſbe is Enfrent by her Baron; Per Cand. the 
Per hay goes to all, and yet the had both. Br. Deux Plees, pl. 8. cites 

a 41 E. 3. 11. 
7. In Formedon the Tenant pleaded Nontenure to Parcel and that the 
mandant is a Baſtard to the reſt, and could not have both the Pleas 
becauſe the laſt goes to all. Br. Deux Pleas, pl. 9. cites 43 E. 3. 29. , 
- 8. Dept 
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ered. Perſey ſaid the laſt Plea goes to all, but after he patled Over. 


Br. Replica- 
tion, pl. 13. 
cites S. C. 


* Ong 
(terre) but 
the other 


38. 


fant held jointly, and he ſurvived, and it was determined that 


8. Debt of 201. againſt E Xecutors, and to 10 J. they pleaded Au 
tance of the Plaintiff made to the Teſiator, and to the reſt fully admin. 


Br. Deux Plces, pl. 35. cites 48 E. 3. 18. 

9. In Ward the Defendant pleaded Nontenure to the Body, and 48 5 
the Land, that the Anceſtor did not die his Tenant, and had the one a4 
the other by Award, and yet che laſt might have been pleaded to both 
Br. Deux Pleas, pl. 10. cites ) H. 4. 12. 

10. And per Hank. in Precipe quod reddat the Teuant pleaded to oy 
Aere Nontenure, and to the reſt Releaſe of Actions real and perſonal, an 
had both, and yet the laſt goes to all; rhe Reaſon teems to be inaſmuch 
as they are pleaded to ſeveral Parcels, Ibid. 

11. Debt upon an Obligation of 201. to pay 10 l. at two Days, and tha 
Defendant for the firſt Day ſhewed Acquittance, and for the laſt Day thy 
be has been always ready, and yet is, and brought the Money into Court 
and the Plaintiff to the Acquittance demurred becauſe it had no Seal, and y 
the other Plea ſaid that he had not been always ready, and was not ſuffered 
to have both by Replication becauſe if the Condition be broken in Par 
it is broke in all, and therefore he was compelled to hold to the o 
and ſo he did, ſcil. That he has been always ready &c. Br. Deux Pley, 
pl. 11. cites 14 H. 4. 30. | 

12. In Ward the Defendant as to Body ſaid, that the Anceſtor if th 
Infant held Land of A. who held over of the Demandant Olle Hſtate k 
has in the Ward, and as to the Land that he and the Anceſtor j the Inc 

e ſhould 
hold him to the Jointenancy, tor this goes to all, by which he ſad 
that W. leas d the Ward of the Body to the Defendant, and vouched hum 1 
Warranty, and as tothe Land pleaded Fointenancy by Fine as above, aud 
it was awarded that he ſhall have both, by reaſon of excuſing the Da. 
mages and to put it upon the Voucher. Br. Deux Pleas, pl. 13. cit 

H. 6. 1 
? 13. Debr upon a Leaſe for 10 Years rendering Rent, and for Arreari 
eight Tears &c. Fullthorp ſaid Green Acre is Parcel of the Premille 


Editions are which was aſſeſſed to * 3s. at the Time of the Demiſe, into which the 


Plaintiff entered three Tears after the Leaſe, before which Entry as Par- 
cel nothing Arrear and as to the rcft be owes him nothing, Prift, where 
one intire Rent was reſerved for all, and the Opinion ot the Court waz 
that the Entry into Parcel goes to all the Writ. Br. Deux Plees, pl; 
14. cites J H. 6. 26. | 

14. In Waſt the Defendant pleaded to Part that the Plaintiff had u 
elder Brother who ſurvived the Father and died, after whoſe Death no Wa 
done, and to the reſt that the Plaintiff had another Coparcener in full Lit 
not named; judgment of the Writ, and by ſome the firſt Plea goes to 
all, but by the beſt Opinion the laſt Plea goes to all clearly, Br. Deus 
Plees, pl. 3. cites 9 H. 6. 11. 

15. borger de Faits of Land in four Vills &c. the Defendant as 1 
three Vills ſaid that the Plaintiff never any Thing had, and to the Ri 
conveyed Eftate to himſelf, abſque hoc that he forg d Modo et Forma. Pet 
Newton this laſt Plea goes to all, but the Court was againſt him. Br. 
Br. Deux plees, pl. 29. cites 10 H. 6. 24. 

16. Aud per Cur. it in Præcipe quod reddat the Tenant pleads Reliat 
to Parcel, and Baſtardy in the Demandant to the Reft this ſhall not 
tuffer'd ; For the laſt Plea goes there to all; note the Diverſity. Ibid. 

19. In Annuity the Defendant pleaded Acquittance of two Years, and 
to the Reft that he offer'd to the Plaintiff @ competent Benefice which uu 
the Condition of the Grant, and he refus d, and becauſe this Plea goes t 
all, che firit Plea was ouſted ; For Debt ſhall lie ot the Arrears betore. 
Br. Deux plees, pl. 15. cites 19 H, 6. 54. * 

18. 
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10 In Treſpaſs of a Villein in bis Service being taken, Frank and of Br. Re. 
Frank-Eft ate goes to all, without anſwering to the Service; Quere by Pleader, pl. 
Abets. Br. Deux plees, pl. 16. cites 22 H. 6. 30. r 

20. And in Treſpaſs de Muliere abdutta cum bonts vir, Never his 
Feme is a good Plea to all, per Fulthorp, but Aſcue contra; For he 
hall anſu er to the Goods alſo. Ibid. | 

21. Treſpaſs of Trees cut and carried away, the Defendant as to the 
Trees pleaded Gift of the Plaintiff before the Treſpaſs, and to the cutting 
ind carring away Not Guilty ; And per Littleton the laſt Plea goes to 
all, but Priſot ſaid No, but in Treſpaſs againit two it the one pleads "- 
Releaſe, and the other another Plea, there the Releaſe goes to all if 
it be firſt try'd. Br. Deux plees, pl. 5 cites 33 H. 6. 12. 

22 If Baron and Feme plead Miſnoſmer of the Feme, it goes to all the Br. Miſna!- 
Writ if it be found, and yet the Baron ſhall plead another Plea for mer, pl. 8. 
himſelf alſo; and ſo he did, quod nota, and fo two Pleas, and yer tes > © 
the one goes to all. Br. Deux plees, pl. 6. cites 33 H. 6. 22. 

23. In Dower, the Tenant pleaded Nontenure to Parcel, and to the Reſt 
that the Demandant detain'd from him certain Evidences which concern*d 
the ſame Land, and had both; For the laſt Plea goes but to this Parcel 


FTa- 2 


Er 7. WV. am 7... 


8, of which the Tenant takes the Tenancy. Br. Deux plees, pl. 36. cites ; 
by 43 H. 6. 51. N ; | N ; | i 
he 24. Treſpaſs in three Acres of Land, the Defendant juſtiſed for the 
„% Part by one Title, and in the other two Parts by another Tile, and a 
1 well; For it may be that it is in Severalty, the third Part from the F 


two Parts; For otherwiſe, the one Plea goes to all. Br. Deux plees, 
pl. zo cires 37 H. 6. 39. . | | 

25. In Debt upon arrears of Annuity granted pro Concilio impenſo &c. Br Deus 
2gainſt the Succeſſ'r of an Abbot, the Defendant ; as to the Arrears be- _ Hg 
tween ſuch a Feaſt and ſuch a eaſt, ſaid, that the Predeceſſor reguir d Counſel , 8 wa 
in ſuch a Matter at D. and he there refus'd to give Counſel; and to the 
firrcars before, that he did not give Cotmſel &e. and had both Pleas ; 
For though the Annuity was determin'd by the Reſuſal, yet Debt lies 
of the Arrears before, and this Action is Debt, but in Action ot An- 
nuity, there the Retuſal goes to all of this Nature of Action. Note 
the Difference in Annuity, and e contra in Debt upon arrears of Annui- 
ty. Br. Annuity, pl. 28. cites 39 H. 6. 22. 
26. Aftion of divers Treſpaſſes, the Defendant to ſome pleaded Not 5. Ogg 
Guilty, and to the Ref Arbitrement of all Treſpaſſes; and were ar Iſſue g Kc fl 
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his, and found for the Plaintiff, and by ſome this laſt Plea goes to 23. cites 
2 all, and by ſeveral none ſhall have Ad vantage ot the laſt Plea but the 8 C. 
1 Party, but any as Amicus Curiæ may ſhe w to the Court that the one 


Plea goes to all, and the Court ex Officio ſhall diſcharge all but that; 
nd alter it was ſaid per Cur. that it is better for the Plaintiff to releaſe 
Fart of his Damages and to have judgment of the Reſt; For where 
Uiverſe Treſpaſſes are, and divers Pleas pleaded, and found for the 
Plaintiff, and the Damages are ſever'd, the Plaintiff may releaſe his 
Damages for Part, and pray Judgment tor the Reſt ; and ſo is ſure. 
br. Deux plees, pl. 23. cites 5 E. 4. 124. | 

27. In Aſſiſe by B. and S. the Defendant pleaded againſt B. that he is 
n Alien born, and againſt S. that be had never ſuch Office of which the 
iſe is brought, and it was heid that the laſt Plea goes to all againſt both ; 
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Thid, or if _ be no ſuch Office, no Aſſiſe lies. Br. Deux plees, pl. 24. 
Ines 7 E. 4. 29. 
2 28. A Man ſhall not have two Pleas where the firft goes to all. Br. Br. Treſpaſs, 
Des to Deux plees, pl. 25. cites 12 E. 4. 10. A* Cites 
ore | S 
ou For more of Double Pleas in General, Sce other Proper Titles. 
8. is | 
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Dower. 
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What it is, and the ſeveral Sorts and Incidents, 


At this Day 1. OWER is Propter onus Matrimonii & ad ſuſtentationem 
Dower is Uxoris & Educationem liberorum cum fuerint | 
not taken , q ** Ts procreati, f 
by the Pro- Vir premoriatur, Et hoc 2 dicitur Dos Mulieris ſecundum Con- 
feſſors of tho ſuetudinem Anglicanam. Litt. zo. b. 
Common 
Law, either for the Land which the Wife brings with her in Marriage to her Husband, for then itis 
either called in Frank Marriage or in Marriage, nor for the Portion of Money or other Goods or Chattel 
which ſhe brings with her in Marriage, for that is called her Marriage-Portion. And yet 
antient Time Dos Mulieris, the Dower or Dowry of the Woman was alſo applied to them; but it ix 
a commonly taken for her third Part which ſhe hath of ber Fiusbands Lands or Tenements Ca 
tt. 31. 


2. Littleton divides Dower into 5 Parts, viz. Dower by the Comm 
Lau. By Cuftom. Ad Oftium Eccleha. Ex Aſſenſu Patris. Aud 
De la plais Beale. | 

3. Three Things bong to Dower, viz. Marriage. Sei/on. Dut) 
of the Husband. : 

4. Concerning Seifen, it is not neceſſary that the ſame ſhould continu 
during the Coverture; For albeit the Husband aliens the Lands and 
Tenements, or extinguiſhes the Rents or Commons &c. yet the Wo 
man ſhall be endowed. Co. Litt. 32. 


(A) hat Woman ſhall be endowed. 


Fol. 675, 


Br. Dower, 1. I Fa Man marries a Woman of an hundred Years of Age, W 
. the ſhall have Dower, though by Poſſibility of Nature i 
72" cannot have Julue. 12 . 4. 2. b. 


owns LC), 


Litt. 40 a. 
F. P. cites 12 H. 4. 2. and 7 H. 6. 17, 12. 


Feme of the 4. Tf the Pusband dies before his Wiſe is of the Age of 9 Yea 


Age of ſeven (pp ſhall not be endowed. Litt. 8. 12 Þ, 4. 3. 


ſhall 
4 a Dower. Br. Dower, pl. 36. cites 12 H 4. 1 And if ſhe is of nine Years and ih 
Baron is not of ſeven Years of Age, ſhe ſhall nor have Dower ; Contra if he is ſeven at the Time i l. 
Death. Br Dower, pl. 88. cites DoR. and Stud. lib. 1. cap. J. fol. 13. and Parva Na. br. ol.) 


If ſhe be nine Y ears old at her Husband's Death, ſhe ſhall have Dower. 2 Iuſt. 234. — K 
(E) infra. 


3. Bot. Partamentt 8 P. 5. Numero 15. the Commons pi 
ed, That ail Manner of Women Aliens that ſhould be married i 
Engliſhmen by the Royal Licence, ſhould be endowed cc. 


(} 


rss 


ky 
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(BY ANSWER. 


14) Let it be done as deſired by the Petition, FL ant 


as in the Original, 
Rot. 


1. [S. amenti, 9 Þ. 5. Numero. A Petition 
yas 1 to mg in this * — for Beatrice, who 
mas the Wife of Thomas, late Earl of Arundel, ſhewing, That 
whereas ſhe was born in Portugal, and took to Pugband the ſain 
Earl, who was ſeiſed in Fee, and Fee⸗Tail, of divers Caſtles, 
Lands cc. The Heirs and Tertenants now Diſturbed her of her 
reaſonable Dower, becauſe ſhe was born and begotten in the ſaid 
Land of Portugal, that it would pleale him to declare and ordam 
by Authority of Parliament, that the ſhould have her Oower. 


5 (c ANSWER, 
iy [6.] The King, of the Aſſent of the Lords in this Parlia⸗ 


. 
ment, hath declared openly, and ordained in the ſame Parliament, 
45 ſhe hath defired. © 


2. [J.] In ſome Caſes a Woman ſhall be endowed, though 


\nd re a Divorce between her and her Pugvand. 39 E. 3. 33. 
ut quzre. 
ath 8, In 28 Eliz in Caſe of one Serle, it was argued by the Juſtices 
of C. B. it the 1ſues of Prieſts were E W and Popham Attorney 
nr Wy favs, when he was Serjeant, it was adjudged that the Wife of a Prieſt 
t ſhould have Dower. D. 15s. pl. 65. Marg. 


9. The Policy of the Common Law may make a Quoad, as in 22 El. 
D. 274. a Marriage infra Annos nubiles is perfect Quoad Dotem, bur as 
to other Purpoſes it is only Inchoatum & Impertettum. 6 Rep. 40. b. 
Mich. 3 Jac. B. R. Mildmay's Caſe. bi | 

10. It a Freeman took a Nief to Wiſe, ſhe ſhould have been endow- 
ed; but the Wife of an Ideot, Non Compos, outlawed, or attainted of 
Felony or Treſpaſs, atrainted of Hereſy, Præmunire, or the like, 
ſhall be endowed. Co. Litr. 31. a. 

11. But if the Husband be attainted of Treaſon, though it be for 
gp ow after the Title of Dower, ſhe thall not be endowed. 

Litt. 31. b. | 
12. If a common Perſon takes an Alien to Wife, and dies, the ſhall not 
be endowed ; Bur it the King marries an Alien, ſhe ſhall be endowed 
by the Law of the Crown. Edmond, the Brother of King E 1. mar- 
ned the Queen of Navarre and died, and it was reſolved by all che 
Judges, that ſhe ſhould be endowed of the third Part of all the Lands 


ein, whereof her Husband was ſeiſed in Fee. Co. Litt. 31. b. | 
13. It is neceſſary that the Marriage do continue, tor if that be diſ- 
rd th ſolved the Dower ceaſeth, Ubi nullum Matrimonium ibi nulla Dos; 
of l. but this is to be underſtood when the Husband and Wi ite are divorced 
a a vinculo Matrimonii, as in Caſe of Pre- contract, Conſanguinity, Ah - 


nity &c. and wot a Menſa & Thoro only as tor Adultery, Co. Litt. 
32, 2, 
14. Ita Jew born in England take to Wiſe a Je born alſo in Eng- 
land, and the Hausband is converted to the Chriſtian Faith, and purchates 
ands, and inteoffs another, the Wite ſhall not be endowed, Co. 
Lit. 3 t. b. 32. a. | | 


xs. If 


PRES KK — 


— . . . —— 
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Age i x. GvE ſhall not be endowed of the Goods of her Þugband. h 
S. C. 


= Dower, 
Fo boa 


that the Laws of England is contrary ; aud that the Civil Law does not give it of the Land. 


S. P. and ſo 
of Villein ap- 
ndant, and 


the Writ 


ſanguinity &c. whereby the Marriage might have been ditlolveq, 10 


accounted in Law after the Death of the Husband Legitimum Matr- 


ſhall be De Libero Tenemento. Br. Dower, pl. 91. cites 2 H. 6. 11. a 

be indowed of a Villein, either the third Day's Work, or every third Week or Month Co Litt. 

= — —— Ibid 164 b. S. P. ——— Ibid. 30% a S. P. for in him a Man may have an 
de 


15. It a Marriage de Fado be voidable by Divorce in reſpect of Gin 


the Parties freed a Vinculo Matrimonii, yet it the Husband dies bert 
any Divorce then for that it cannot now be avoided, this Wife in Fat 
ſhall be endowed, tor this is legitimum Matrimonium; and ſo in N 
Writ of Dower the Biſhop ought to certity that they were Legitim 
Matrimonio copulati, according to the Words of the Writ. Co. Lin 
32. a. and ſays that here with agrees 10 E. 3. 35. 

16. If a Man takes a Wife of the Age of ſeven Tears, and after 4. 
ens, his Land, and after this Alienation the Wife attains to the Ape of 
nine Years, and after the Husband dies, the W ite thall be endowg; 
for although ſhe was not abſolutely dowable at the Time of the My. 
riage, yet the was conditionally dowable, viz. If ſhe attained to th, 
Age ot nine Years betore the Death of her Husband ; For fo Little. 
ton here ſays, ſo that the paſs the Age of nine Years at the Death df 
her Husband ; tor by his Death the Poſſibility of Dower is conſum. 
mate. Co. Litt. 38. a | 

17. If the Wite be paß the Age of nine Tears at the Death cf jy 
Husband ſhe ſhall be endowed, of what Age ſoever the Husband be 
although he were but four Years old. Quia junior non poteſt doten 
promereri neque virum ſuſtinere, nec obſtabit Mulieri potenti Mingr 
ætas viri, wherein it is to be obſerved that though Conſenſus non Con- 
cubitus tacit Matrimonium, and that a Woman cannot conſent betors 
twelve, nor a Man before tourteen, yet this inchoate and imperſed 
Marriage (from the which either ot the Parties may diſagree) after the 
Death of the Husband ſhall give Dower to the Wife, and theretore it is 


monium, a lawtul Marriage, quoad dotem. Co. Litt. 33. a. 

18. 'The Wife of a Man who 1s baniſhed ſhall have Dower in his Like 
time if the has not a Jointure ; if ſne has a Jointure ſhe ſhall enjoy 
it in the Life-time of her Husband. Baniſhment is by Abjuration or 
by Parliament. Jenk. 4. pl. 4. Weyland's Caſe. 

19. If a Man take an Alien to Wife, and then ſells his Land, and 
his Wife is made a Denizen, the thall not be endowed by Virtue of the 
Denization; but it is otherwiſe it the be uazuralized by Act of Parlia- 
ment. Co, Litr. 33. a. 


(D) Of what Things ſhe ſhall be endowed. 


4. 13. b. Vetus Mat. Brevium 7. b. 


2. But by the Civil Law ſhe ſhall be endowed of the Goods. 
7 D. 4.14. 


3. She ſhall be endowed of Villeins regardant. 2 I. 6. 11. b. 
4. So the ſhall be endomed of Villeins in Groſs, for this is an In- 
heritance. 2 DD. 6. 11. b. Vet. Mat. Br. 7. b. 


1 ſhall 


in Fee, or Fee Tail, or for Lite or Years. 


5. Ohe 


3 1 


„ü — — — 
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5. She ſhall not be endowed of a Common ſans Number, becauſe Co. Litr. 3a. 
then the Land would be ory charged. Co. 11. Rich. Godfry 48. b © but 
Perkins, D. 341. Per. J2at. . R. T+ b. D. 9 Car. B. R. be- mon certain 
tween * Frewett and Drake, per Cuxlam agreed in a Writ of Error e ſhall be 
pon a Judgment in Oower, but Judgment affirmed, becauſe it endowed. — 
all not there be intended to be Common tans Number, but . C. 


300 5. 

appendant. S. C. the 
. Demand was 
of Dower in a Meſſuage, Land, Meadow, Paſture, and of Common of Paſture, pro omnibus Ave- 
11 ris cum Pertinentiis in G and the Juigment being after a Verdict which finds that the Husband 


8 «as ſeiſed, quod Dower &c. and by Intendment it appeared upon the Evidence that it was ſuch 
ot Common as went with the Land whereof ſhe was dowable; and if it had been Common in Groſs 
d; About Number the Judge before whom the Trial paſſed would have directed it to be found 
A. gainſt the Defendanr. — To. 315. pl. 2. Bree wood v. Drake. S. C. adjudged. And a Nota 
the added that a Precedent was ſhewn of 4 Jac. where a Demand was of Dower inter alia of Com- 
lo mon Generally, and Judgment given for the Plaintiff, 
of 


6. She ſhall be endowed of the Office of Marſhalſea de B. K. 21. 
E. 3. 57. b. admitted. | Fol 676 


ter Co Litt. 32. a. S. P. and fo as to the Profits ariſing from the Cuſtody of the Gaol ot . 
be, Abbey, ard ſays that therewith agrees reverend Antiquity. ——— Thelcal Dig. 69. lib. 8. cap. 


358 gu T rin, 21 E. 3. 35. S. P. F. N. B 8. (K) in the new Notes there (b) 
bites d. | 


8 7 Che Queen tall not be endowed of the Crown. Liber Suc⸗ 
en ccſionis. 92. b. 


8. ] Woman ſhall not be endowed of the Caſtles of her Þugband * Man Jeiſed 
which are de Guerra, 1 E. 1. Rot. ]Iatentitum Membrana 17. fol. 13 2 


3 telolg d as. it appears by a Yrit to the Steward of Ireland to ade 4 F+-p- 
reform ſuch Endowments there, Ocherwiſe of the Queen. 2 E. I. went, and the 
Rot. Pat. M. 3. Doro. Feoffee mode 


The | there a Ca! 
& Houſe, the Feme of the Fecffor brought Dower and recovered in Value by Award, bur not the Fr Hy 
Part. Br. Dower, pl. $1. cites 30 E 1. — Co. Litt. 31. b. 8. P. — Burt where thev are 
not for the neceflary Defence of the Realm the Wife may be endowed thereof. Co Lit 16; a. 
at the bottom. —— 2 Inſt. 17. S. P. accordingly in the Expoſition of the Word Caftrum in the 
Statute of Magna Charta. cap. 4. 


9. 1 Woman ſhall not be endowed de Homagiis of her Hugband 
que ſunt de Guerra, 1 E. 1, Rot. Pat. M. 17. relolved, 
io. The Wife ſhall not be endowed of the capital Metluage, The Of the prin- 
Lam of Scotland agrees with this, Skene Regtam MWajeſtatem £1! ans; 
zl. b. Perf, 62. — " 
Woman 


a he 8 fi no nſit Caput Comitatus vel Baroniz, for the Honour of the Realm. Co, 
tt. 31. b. 


11. Writ of Dower was maintain'd of the Profits of a Market. Thel. 
Dig. 68. Lib. 8. cap. 7. S. 2. cites Hill. 12 E. 2. Dower 157. 

12, It was faid that a Feme might bring Writ of Dower of Common F. N. B. 
df Fafture with a certain Number of Beaſts. Thel. Dig. 6). Lib. 8. 2 (C5 
4p F. S. 15. cites Trin. 4 E. 3. 146. and that fo it is faid by Lit- 
tleton Paſch. 4 E. 4 2. and ſays ſee 12 E. 2. Dower 161. accoid- 


ly, . 
13. And of Stallage ariſing from a Fair, making the Demand de Co. Litt 32. 


erua Parte 8 il 0 ſing from the f N. f. 5 
e Stallagit avenant & c. and not of Profits ariſing from the g N. g g. 


allage Kc. Thel. Dig. 58. Lib. 8. cap. J. S. 2. cites Mich. 11 E. 3. (K) in the 
over 8 . new Notes 
| there (b.) 

cites S. C. For the Stallage is the Profits. 


ds, 


Jn- 


ſhall 
Litt. 
7e an 
Iii 14. Dowet 


he 


3 I EEE 
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As of the 14. Dower of the Profits of an Office was maintain'd without ds. 
| Baill, Par- manding of the Office itſelt. Thel. Dig. 67. Lib. 8. cap. 5. S. 3. cj, 
ker Kr. 12 E. 3. Dower 90. 


without | 
demanding the third Part of the Office of it, which cannot be, becauſe the Office is intire, By 
Quere of the Office ot Tentury F. N. B. 8. (K) in the new Notes there (b.) cites 8. C. 


15. A Man ſhall not have Aſſiſe of the Farm of a Fair; for it is » 

in loco certo capiendo, as in the Statute, and yet the Feme was theregs 

| endow'd. Br. Aſſiſe, pl. 471. cites 14 E. 3. Fitzh. Sci. Fa, 122. 

Co. Lit. 16. And Dower was maintained of the Profits ariſing from a A 

and from a Market, and from the Court of the ſame Market & c. But 

N. B. . . * the 

8. (K) in Demand was not of the third Part of the Fair or Market, Thel. Dig, 
the new 68. Lib. 8. cap. 7. S. 2. Mich. 15 E. 3. Dower 81. 


Nores there. : 
(b.) cites S. C. And Ibid. cites Lib. Intrat. 234. de tertia Parte Exituum & Proficuorun & 
quolibet Mercato quolibet Die Martis & Unius Feriz quolibet Anno in Feſto &c » 


S. P. 8 Mod. 17). Writ of Dower lies of a Garden, Croft, or Cottage, by the Op. 
355. 2 nion of the Court. So Aſſiſe lies of it, but Præcipe quod reddat dos 
cites S. C. not lie of it. Br. Dower, pl. 92. cites 8 H. 6. 3. 
* S. P. and 18. A Man /eaſed for * ws f rendering Rent, and took Feme and died 
yet the Heir the Feme ſhall not be endowed of this Rent. Contra of a Rent reſerved who 
ſhall have Gin i I, Br. D l It H 

it. Forit 4 Gift in Tail; Per June. Br. Dower, pl. 44. cites 7 H. 6. 3. 
3 For the Rent is no Inheritance, and is determinable by the Death of the Leſſee. h. 
Dower, pl. 89. cites M. 1 E. 6. 


19. If A holds Lands of B. by Homage, Fealty and 10 8. Ren, 
and B. dies, B's Wite ſhall not be endowed of the Homage and Fly, 
but ſhall- have a third Part of the Rent as a Rent Seck. Kelw. 126.4 
b. pl. 8). Caſus incerti Temporis. 

20. A Writ ot Right of Dower lieth of that Thing which is appendat 
purtenant unto the ſaid Land which a Woman holdeth in Dower. As af 
ſo many Loaves ot Bread, of ſo many Flagons of Ale &c. a Day ora 
Week &c. which ſhe claims to percain ro her Tenement which tt 
holds in Dower &c. F. N. B. 8(K)and 9 (A). 

21. A Wite ſhall be endowed of Advowſons, Villeins, Common of Pg. 
or apture, and of other Profits or Liberties of which her Husband had ay 
Eſt ate ot Inheritance; which Eſtate the Iſſue berwixt them by Poſlib 
liry may inherit &c. F. N. B. 148. (C). 

22. Dower may be of Rest- Co 
Eliz. in an Anonimous Caſe. | 
23. Dower may be of a third Part of the Manor. But then it my 
claimed by the Name of the third Part of the Manor and not of certal 
Brook's Caſe. Meſſuages certain Acres of Land and certain Rents, for in the lil 
S. C. & S. Caſe it is only a Demand as of a Thing in Groſs, and a Recovery it 
P. held ſuch Caſe is not of the third Part of the or. Godb. 135. pl. 156 
— Mich. 29 Eliz. C. B. Bragg's Caſe. 


— — W. 


Bragg v. Brooks. S. C. reſolv'd clearly, 


rn. Per Curiam. Ow. 32. Paſch. 1 


1 24. A Woman may be endow'd of the third Part of the Profits of 1 
88. . * Mil; And of the Profits of keeping a Park; And of the Profits of 4 Dor 


ted F. N. houſe ; and ota Piſchary; And ot the + third Preſentation to an Advowjen; 
B. 8. (K) in So of the Profrs of Courts, Fines and Heriots; And of Zithes. Co. Litt. 35 


the new 


Notes there (b) S P. cites 45 E. z. Fitzh. Dower, pl. 50. and that ſhe had thereby the Fr 
hold of the. third Part of the Mill veſted in her. 


1 F. N. B. 150. (G) S. P. cites 1 E. 1. Dower 1756 — bid. 148. (C) S. P. 4 
| 25. Wie 


Dower. 
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25. Wives ſhall be endowed of Tithes or other Kcclefraftical Duties 
that came to the Crown by the Statute 2) H. 8. 31 H. 8. cap. 13. 37 
H. 8. 4. and 1 E. 6. cap. 14. Co. Litt. 159. a. 

26. Gl Franchiſes Parcel of an Honour Dower may be aſſigned, and 

may be Parcel and appendant to the Honour though they are 

not belonging to a Manor which is of an inferior Nature. Cro. J. 
622. pl. 12. Mich. 18 Jac. B. R. in Caſe of Howard v. Cavendith. 

26. Of an Advowſon, whether it be n Groſs or Appendant, the Feme 
:. cowable ; Per Cur. Cro, J. 621. in pl. 12. Mich. 18 Jac. B. R. 

2). Of a Rent-Service, Rent-Charge, and Rent. Seck, the ſhall be en- 
gowed; but of an Annuity that charges only the Perſon, and iſſues not 
aur of any Lands or Tenements, ſhe ſhall not be endowed. Co. Litt. 


#1 pit if the Freehold of the Rents, Common &c. were ſuſpended be- 

we the Coverture, and ſo continue during the Coverture, ſhe thall not be 

endowed of them. It after the Coverture the Husband does extinguith 

them by Releaſe or otherwiſe, yer ſhe ſhall be endowed ot them, tor 

13 to her Dower they, in the Eye of the Law, have Continuance. Co. 

itt. 32. a. | 

r- Widow of the Lord was decreed at the Rolls to be endow- 

ed of the third Part of the i ve Values of the Copyhold, but reverſed by 

Ld. Keeper as to that, Chan. Caſes 24). Hill. 26 & 27 Car. 2. Hol- 

land v. Blandy. : | 
30. Dower ; The Tenant pleads, that Sir Thomas Gerrard was ſej/- 1 Salk. 253. 

ed of the Meſſuage now in Demand, called B. in his Demeſne as of Fee, — 2 C. 

o being ſo ſeiſed, Fac. 1. by his Letters Patents under the Great Seal . 4 


if England, created the ſaid Sir Thomas Gerrard Baron of B. and ſo the in Error in 


Meſnage in Demand became Caput Baroniæ, and he prays Judgment, if B. R. per 
the Demandant ought to be endowed thereof. The Demandant 1 
murred, and Judgment was givep for her in C. B. Tenant aſſigns tor 14 1 
Enor, that the Demandant ought not to have Dower of this Meſſu- Gerrard“ 
ige, being Caput Baroniæ; That it would tend to the Dithonour of Cafe, S. C. 
the Dignity, to have the capital Meſſuage divided and diſmembered, au Jus” 
but it would be more for the Honour ot the Realm that it be kept ed per tot. 
intire ; and tor Authority cited Co. Litt. 31. b. Fitzh. Dower 180. Cur. 

Bradt. lib. 2. 170. b. Paſch. 4 H. 3. Rot. 7. But Serjeant Wright and 5 Mod. 64. 
Mr. Northy contra, of which Opinion was the whole Court; For _— 
theſe Authorities muſt be intended of Feodal Baronies, of which there & C gu 
are none at this Day except Arundel ; and this Privilege was allowed Judgment 
to them, becauſe they ought upon Neceſſity to defend the Realm, to athrmed in 
#hich they are bound by Tenure ; For the King at the Creation ot the - Os 
Barony gave to the Baron Lands and Rents, to hold of him by the SC * 
Delence of the Realm; But then this cannot be a Feodal Barony, for it judgment 
was in the Seiſin of the Gerrards before, and therefore was not given affirmed in 
to the Gerrards by the King at the Creation of the Barony, to hold of * = 
bim; and Rokeby J. ſaid, that this was the reaſon of the Judgment - £5: 26K. rp 


. ' 8G: 
in C. B. Ld. Raym. Rep. 12. Hill. 5 W. 3. C. B. Gerrard v. Gerrard. * 


affir med in 
B. R. upon which Error was brought in Domo Procernm, (which Levins ſays was the Thins de- 
ſigued at firſt) but afterwards the Parties agreed, as the Reporter ſays he heard, without having 
the Judgment of the Houſe of Peers. 


31. Dower does not lie of a Tenement, it being a Word of an uncer- $ Mod. 355 
tam Signification, and therefore rhe Sheriff cannot give Seiſin of it; ent,“ 


Tadgment reverſed 
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And ſo a judgment was reverſed. 2 Ld. Raym. Rep. 1384. Paſch. 11 s C. 
Gro, B. R. Kerry v. Kent. — "Lord 
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(E) Dower ad Oſtium Eccleſiæ. 
Of what Things he may endow her. 
[And How. 


* 


. A Pan cannot endow his wife ad Oftium Eccleſe x 
Die his Capital Houſe having other Lands lufficient for hy 
r. 


ace 3 this agrees the Law of Scotland. Skene Leges vu 
» LUP. 3. TOES 
3. In Ejettione Cuſtodiæ by the beſt Opinion, and in a Manner Per tot, 
Cur. that if a Man endows his Feme at the Church-Door of H in th 
County of E. of Land in the County of IL. this is a good Aſſignment of th 
Dower, though it was in another County than where the Land liz 
and withour Deed, but contra of Aſſignment of Dower Ex aſſenſu b 
tris, this thall be by Deed ; For otherwiſe the Franktenement of the 
Father cannot paſs, and Aſſent does not lie in Averment but in Spec. 
alty, and in both theſe Dowers Franktenement paſſes without Livery i 
Seijin ; Quod Nota. Br. Dower, pl. 7. cites 40 E. 3. 43. 
4. If a Man marries a Woman in a Chamber, Doment ad Oftiun (4 
meræ is not good. F. N. B. 150. (M). 
5. The youngeſt Son cannot aſſign Dower Ex aſſenſu Patris, ecu 
be is not Heir apparent. F. N. B. 150. (E.) 
If a Man 6. None may endow his Feme ad Oftium Eccleſiæ unleſs he be of ful 4y 
—— in Fee 4 rhe Time &. and then ſhe may enter after the Death of her Husband, 
bein within and in this Caſe Franktenement paſſes without Livery ; bur it the l. 
Age, endows ron Was within Age at the Time of Dower, the Heir may enter and 
his Wife at ouft the Feme, and contra where one within Age endows his Feme ki 
the * aſſenſu Patris, the Father then of full Age; this is a good Downent 
y or'-" Br. Dower, pl. 80. cites Litt. fol. 8, 9. 


oor, and 
dies, and his 


Wite enters, in this Caſe the Heir of the Husband may ouſt her. Litt. S. 47. 


. It ſeems that Dowers made Ex aſſenſſu Patris, or Ad Oſtium E- 
cleſiæ, are good, though the Wife be within nine Nears of Age; Fo 
Conſenſus tollit Errorem. Co. Litt. 37. a. | 

8. Dowment ad Oſtium Eccleſiæ is where a Man of full Age ſeiſed u 
Fee-Simple, who thall be married to a Woman, and when he comet 
the Churc h- Door to be married, there, after Affiance and Troth plight 
ed between them, he endows the Woman of his own Land, or of the Hal, 
or other Leſſer Part thereof, and there openly does declare the © uantily and 
Certainty of the Land which ſhe ſhall have for her Dower, in this Cal 
the Wife, after the Death of her Husband, may enter into the {ail 
Quantity of Land, of which her Husband endowed her, without othet 
Alſignment of any. Litr. S. 39. | 

9. Dower is ever after Marriage ſolemnized, and therefore thi 
Dower is good without Deed; becauſe he cannot make a Deed to | 
Wite ; For no Afjgnment of Dower Ad Oftium Eccliſiæ can be made b 
Marriage; for that before Marriage the Woman is not intitled to hat? 
Dower. Co. Litt 34. a. 


* 


10. A0 
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An Aſſigment of Dower either Ad Offium Eccleſiæ, or Ex Aſſenſu F. N. B. 
3 is angels of more than a third Part. But it was the ancient 152; (N) 

3 That no greater Aſſignment could be made in thoſe Caſes but ob 

x third Part, but leſs he might, as appears in 'Glanvill; Co. 


, + Go 0 ; . i ; 
27 e Ad Oflium Caſtri ſive Meſuagii is not good; But ought 
de made Ad Oſtium Eccleſiæ; Non enim Valet facta in Leto mortali, 
. | in Camera, vel alibi ubi Clandeſtina fuere Conjugia. For the Law 
requires that this and like Matters be done publickly and ſolemnly. Co. 


. A. : 
L 255 ” Tenant in Tail endows his Wife Ad Oftium Eccleſiæ, this ſhall The Reaſon 


tle or nothing at all avail the Wite, becaule atter the Deceaſe of her of this is for 


— the Iſſue in Tail may enter upon her Poſſeſſion, and ſo may * Tin 


he in the Reverlion, if there be no lilue in Tail then alive. Lit. ,eqrvined by 


8 46. the ſaid Sta- 
a tute of 13 
E. 1. de donis Conditionalibus. Co. Litt. 38. a. 


. — n TY mY on. 1 
* . 1 


ä 


(F) Of what Eſtate ſhe ſhall be endow d. 


. 4, ſciſed in Fee of Lands, Covenants to ſtand ſeiſed thereof 8 C. cited 
* the Uſe of himſelt and 155 Heirs, till C. his middle Son 7 LH 
takes a Wife, and after to the Uſe of C. and his Heirs, and after A. 277 and. 
dies, by which it deſcends to B. the Elder Son of A. who has a Wile ſaid that the 
aud dies, AND after C. rakes a Wife, it ſeems the Wie of B. the ſme Point 


came after- 


Elder Son ſhall not be endow'd of the faid Eſtate of her Þusband ; |. 
becauſe his Eſtate is ended by an expreſs Limitation, und therefore Quegion. 
the Eſtate of the Wife being dert d out of it this cannot continue in Tape's 
longer than the original Eſtate. . 10 Ja. B. between #/avi/? and . E 
/atrice, dubitatur upon a Special Verdict; For upon Argument ie n, 
the Court was divided, Scilicet, Crawley and Vernon that the ;4ju4gea to 
hall not be endom d, and Hutton and Heath e contra. Intratur. be the anci- 
Crin, 8 Car. Rot, 13433. | n 
dies 8. C. If a Feoffment be made to the Uſe of J. S. and his Heirs until J B. has done 
uch a Thing, and then to the Uſe ot J. D. and his Heirs, and afterwards the Thing is done, and 
J "Ton his Wite ſhall be endow'd ; Per Anderſon. Le. 168. in pl. 233. Mich. 31 & 32 Eli, 


2. If Land is granted to a Man and his Heirs for the Life of F. & his 
18 alter his Death ſhall not be endow'd ; Arg. Bulſt. 135. cites 22 
3. fol. 19. pl. 6. ; | 

3. In Dower ir was agreed that where the Baron before the Coverture 
tcknowledges by Fine come ceo &c. and the Conuſee grants and renders to 
the Baron for Life, the Remainder to W. in Tail, the Remainder to the 
Baron in Fee, and he takes Feme the now Demandant and dies; and be- 
cauſe the Fee is only expendant, and not executed in his Lite by Rea- 
lon of the meſue Remainder, theretore ſhe is not dowable. Br. Dower, 
pl. 6. cites 40 E. 3. 15: | | 

4 Memorandum that in Feoff ments to make Eſtate over or to re-infeoff 
the Feoffer, this ſhall be made to a Man Sole, or to a Chaplain who has 
no Feme; For it it be to a Man who has a Feme, and ſhe ſurvives, 


he will or may have Dower. Br. Aſſurances, pl. 3. 


K k k 5. If 
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F N 8 py Ir there be Lord, Meſne and Tenant, and the Tenant holds of dc 


150. (C) Mefne by Fealty and 3s. Rent, and the Meſne cakes u W ite, and th, 
8. P. Tenant brings d Writ of Meſue againſi the Meſne and forejudges hin and 
the Meſne dies, the Wife of that Me all have Dower of the Rec 
by which the Tenant held, and aſl not be Attendant unto (4 
'Tenant; cauſa patet. Perk. 8. 432. 
6. Ft there be Lord and Tenam by Fealty and 12 d. and the Tena 
leaſes the Terancy for Life unto à Stranger, and the Lord takes a Wit 
and the Tenant dies without Heir, and afterwards the Lord dies bem 
the Leſſee for Life, the Lord's Wite ſhall not have Dower of the Ting, 
but ſhe ſhalt be endowed of the Rent of the Seignzory &c. Perk. 8. 330. 
J. If Grantee of a Rent charge in Fee takes a Wife, and the Gray, 
teaſes the Land out of which the Rent is iſſuing unto & Stranger fy 
Life; And the Grantee of the Rent purchaſes the Rever/ion of the (uns 
Land, and the Tenant for Life atturns, and the Grantee of the Rent ths 
living the Tenant {« Life, his Wife ſhall be endowed of the Rent but ng 
the d, becauſe the Freehold and Inheritance were not in the Hy 
band Simul & Semel during the Coverture &c. Perk. S. 340. 
8. If a Man make a Gift in Tail reſerving Rent to him and his Hun 
and atterwards the Donor has a Wife, and the Tenant in Tail dies wit. 
out Iſue, the Wife ot the Donor ſhatl not be endowed of the Rent, bs. 
caufe the Rent is extint}, for it was reſerved upon the Eſtate Tal 
1 which is ended. F. N. B. 149. (G). | | | 
The Peter- 9. But N that the Tenant in Tail dies without Iſſue, yet tj 
. Wife ſhall be endowed, becauſe the Land continues, and is not duernin 
AJ che Baron 45 the Rem is. F. N. B. 149. (G). 
is by the 875 * | 

Act of God, and the Feme ſhall be endes d. Br. Dower, pl. 86. cites Old Nat. Bre. fol. 1g 
Co. Litt. 31. b. 8. ---—-3 Rep. 84. b. S. P. in a Nota by the Reporter, and cir 
24 E. 3. 28. b. 10 Rep. 96. a. 8. C. cited per Cur.— Perk 8 314. S. P. cites Mid 


E. 3. 31. ö 
Horan 2 ate Tail in Lands determined a Woman ſhall be endowed in the like Manner and Form y 
a Man ſhall be Tenant by the Curteſy, mutatis murandis. Co. Litt. 31. b. 


1 


S. C cited 0. Tenant in Tail bargdin'd and ſold Land to H. and his Hurt. N 

d 2 has an Eſtate deſcendable and determinable upon the Death of the 

vering the Tenant in Tail, and his Fife ſhall be endoived determinable on the Del 

Opinion of of Tenant in Tail. 10 Rep. 96. a. 98. a, Mich, 10 Jac, reſolv'd in 

the Court. Seymour's Caſe. 8 N a 

1 24. n 1 
rin. 1 Ann. B. R. 


(G) « 


„ 
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(6) Of what Eſtates the Wife ſhall have Dower. 


a Man leaſes for Life rendring Rent, his Wife hall not be 8 P. per 
: Lon of this Rent; For this is but an Eſtate for Life in Thorp 4 
Rent though it deſcends to the Heir. 7 B. 6. 3. b. 17 E. h wide 


ne ” 
J, wy 28 All. 3 adjudg'D. to the Rever- 
g be Incidency the Heir ſpall have it, but the Father nor the Heir ſha! ADE Fore 
ie uc tir ſhall have it, 5 4 
k Trang 15 4. - > Bower, pl. 60. cites 26 Aſl. 38. . 
be, 2. Jf Lefſee to bim and the Heirs of his Body, Ot to him and his 


Heirs tor the Lite of I S. dies, his Wife ſhall not be endow d, be⸗ 
cauſe-this is but an Estate for Life. 18 E. 3. 44. b. 22 E. 19. v. . 
Tt Leſſee tor Lite leaſes tor the Lite ot another, his Milt ſhall & if Tenn? 


in WY not be endowed ; for he gains this Fee in an Inttanr. 3 B. L ge. 
it. 4 6. OS _ 
ies, the 


Feme of him ſhall not have Dower ; For though the Baron gave Fee Simple by Alienation, yet 
he never was ſeiſed in Fee ſo as ſhe might have Dower ; quod non negatur. Br. Dower, pl. 30. 
cites S. C. | 


4 If the Baron and another are jointly ſeiſed in Fee, and the Ba- Co Lait. 31. 
jon makes Feoffment of his Moiety hig Wife ſhall not be endowed 4 2 8 
of this, for the Baron had an Eſtate dowable, Scilicet, a ſole ;;.. («1 
Elate but for an Iuſtant. 14 D; 4. 13. b. S. P. cites 


=» 34 K's. 
— Dower 1199. —— Jenk. 105. pl. 1 S. P. 


5, Tf Tenant in ſpecial Tail takes & ſecond Wiſe that is not dowa- —_— 
ble of the Tail and after makes Feoffment in Fee, and Dies, his 1 
wife ſhall not be endowed becauſe he gains the Fee but in an In- eg, 
tant. Co. 8 Mbit. 43. b. will prove this; For there it is that if the 4-5 
Baron be within Age at the Feoffment * his collateral Peir wall Fel. 677. 
not avoid tt, becauſe he is not inheritable of the Right; for ſuch j—Y>— 
Right (0 gamed does not deſcend, 1 5 92 Son, the Hite 
| 2 died, then 
the Hurband made a Feoffment to the UTe of bimſelf for Life, Remainder to the Uſe of his Son in Tail, with 
a Litter of Attorney to make Livery, but before that was made be married a ſecona Wife, and then Livery 
a2 made according to the Uſes in the Feoftment, then the Husband died; and the 4 was, Whe.. 
ther this ſecond Wife was dowable; and adjudged that ſhe was not, becauſe before the Feoftment made, 
the Husband was ſuch a Tenant in ſpecial Tail, that the Iſſue by his ſecond Wife could not inherit, and 
dy the Feoffment before, and Livery after the Coverture, he did not gain any new Eſtate or Seiſin of 
which the Wife might be endowed ; for what was done by that Feoffment was imme ſiately drawn 
Out ret by Virtue of the ſpecial Entail. Cro. J. 615. pl. 5. Paſch. 18 Jac. in Scacc, Amcors v. 
(uheric | 
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6. Tf there be Leſſee for Life che Reverſion to the Husband in 
Fee, and the Leſſee leaſes the Land to the Husband for the Lite ot 
de Husband, and after the Husband dies, and the Leſſee dies the 
Wife ſhall not be endowed thereof ; becauſe there was a Poſſibility 
n 4 5 during the Coverture as to the Freeholo. 1E. 3. 

per ond. f i 

Ik the Baron be Tenant in ſpecial Tail the Remainder to his 
own right Heirs, and takes a ſecond Wife, and then becomes Tenant. 
ater Poſſibilicy, and dies, his Wike ſhall be endowed. 46 E. 2. 


<< b, 22 E. 3. 3. 
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Tf the rr 8, So if the Remainder had been limited to him in general Tall 


* 50 C. 3.5 adjudg d. 7 D. q- 8. b. 


the ſecond Feme ſhall be endowed ; for the Remainder in Tail veſts in the Baron, by reaſon that the 
Baron was only Tenant for Life in Effect after the Death of his Feme without Iſſue. By Dover 


pl. 25. cites 50 E. 3. 4. 


—_— 


Poſſeſſion, Otherwiſe the Wife is not dowable. 46 E. 3. 16, 

So where 10. If the Baron hath an Eſtate tor Lite, Remainder to B. in Tail 
3 Remainder tro che right Heirs of the Baron, and dies during the j 
Baron for Lite of B. the Wife ſhall not be endowed ; for it is not a Fee n 
Lite, Re- Poſſeſſion. 40 E. 3. 15. b. 46 E. 3. 16. b. 

mainder to | | 

firſt Son in Tail, and ſo to the ſecond, Remainder to the Heirs of the Body of the Baron, it xy 
reſolved that the Eftate Tail was not executed for the Poſſibility of the Meſhe Eſtate that might in. 


terpoſe, and therefore it was al ways disjoined during the Life of the Baron, ſo that of that Bu 
his Wife could not be endowed. Cro, E. 315. 316. pl. ro. Hill. 36 Eliz. B. R. Cordal's Caf... 


. | 

9. The Dusband ought ro have a Fee or Tail and Freeholq nu 
4 

[ 


11. But ff Tenant for Life farrenders to the Reniainder-man in Tail 


or Fee his Mile thall be endowed ; for the Eſtates are uniced, 4 E. 
3. 31. U. 

12. The ſame Law if the Tenant for Life grants his Eſtate up 
Condition, if the Condition be not broke. 44 E. 3. 31. b. 45E,; 
13. b. adjudgd. | 

13. If Letlee for Life leaſes the Land to the Leſſor and the Heirs 
of his Body for the Life of the Lelſee, and after the Leſſor dis, 
livipg the Leſſee, the ite of the Leſfor hall be endow, for þ 
had che Fee and Freehold in him. 18 E. 3. 45. adjudg'd. 

S. P. As it 14. Ik the pusband hath a Fee and Freehold defeaſible yet 


Trey in his Wife ſhall be endow'd till it ts defeated. 45 E. 3. 13. b. 
ail bar- 

gains and ſells by Deed indented and inrolled to another and his Heirs, the Wife of the Bargaine 
Mall be endowed as long as the Tenant in Tail lives; Reſolved, 10 Rep. 96. a. Mich, 10 [i 


B. R. Seymour's Caſe. —— Sce (H) pl. 1. S. C. 


See (H) pl. 15. If Baron and Feme Leſſees for Life ſurrenders to him in fe 

2 8 verhon, this is defeaſible by the Feme after the Death of thei 
ron, pet in the mean Time if he in the Reverſion dies his Wi 

halt be endowed. 45 E. g. 13. b, 

The Wife 16. Tf the Grandfarher dies ſeiſed, and the Son endows the Grat. 


bay 4. 1 mother who dies, — the Wite ot the Father ſhall not be endovel 
not be in- 45 E. 3. 32. For by Relation the Father had but the Bebel 
dowed of on. 43 E. 3. 13. 18 E. 3. 44. b. M. 11 E. 1. B. Rot. 40. a 
the third judged, Dos de Dote pett non debet. 


Parr, F.N.B. | : 
149 (H) — If there be a Grandfather, Father and Son, and Grandfather is ſeiſed of thr: 
Acres of Land in Fee, and rakes Wite and dies, this Land deſcends to the Father, who dies eite 
de fore or after Entry, now is the Wife of the Father dowable. The Father dies, and the Witt « 
the Grandfather is endowed of one Acre and dies, the Wife of the Father ſhall be endow:d 
the two Acres Reſidue; for the Dower of the Grandfather is Paramount the Title of the Wit © 
the Father and the Seiſin of the Father, which deſcended to him, (be it in Law or a&tuil) 
defeated, and now upon the Matter, the Father had but a Reverſion expectant upon a Freeho%, 
and in that Caſe Dos de Dote — non debet; though the Wife of the Grandfather dies living t- 
Father's Wife; bur there is a Diverſity between a Deſcent and a Purchaſe. Co. Litt. 31. s, — 
4 Kep. 122. a. b. S. P. cites 5 E 3. tit. Voucher, 249 the Caſe of Paris v. Paris, 8 P. and | lle 
Caſe whence this is taken. — Perk. 8 315. SP. becauſe a Woman ſhall not be endowede! 
Reverfion expectant upon a Freehold, and the Poſſeſſion of the Frechold by the Endowne"t® 
veſted in the Grandmother by a Title betore the Ti.le of the Father unto the Freehold ; butt 15 
Grandfather had enfeoffed the Father of the ſame Land during the Marriage betwixt the Fat ene 
his Wife, in that Caſe, after the Death of the Grandmother, the Wife of the Father ſhould e 
Dower of the ſame Land of which the Grandmother was endowed, becauſe the Poſſeſſion of '* 
Father which gave Title to his Wife to have Dower was in the Life of the Grandfather, at ute 
Time the Plaintiff could not demand the Dower, ſo that by the Endowment of the Grandmo"t 


— 
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3 of the Father is not avoided, for the Granomother had Right unto the Poſſeſſion but 
the che Time of the Death of the Grandfather & — — Co. Lut 31. a. b. S. P. —.— 4 Rep. 
1 d. cites 5 E. 3. tit. Voucher 249. Paris v. Paris, S. P. & 8. C. 


17, There is another Diverſity, As where the IV ie of the Father ts 4 Rep. 122. 
£.8 endowed, and where the "aſe of the Grand/ather ; For in the ſame 8 —_ 
(aſe, alter the Deceaſe ot his Grandtather and Father, the Son enters jk 4. 
and endows his Mother ot a third Part, againſt whom the Grandmo-> tit. Voucher 
her recovers a third Part and dies. The Mother tall enter again 249. S. P. 
to the Land recovered by the Grandmother, becauſe the had in it 
in Eſtate for Term of her Lite, and the Eſtate tor the Lite ot the 
Grandmorher is leſs in the Eye ot the Law, as to her, than ner own 
Lite, Co Litt. 31. b. | 

18. The Heir took Feme and entered, and endow'd his Ather, and at- 
ter altened the Reverſion, and then the Tenant 2 Dower dared, and atrer 
„„ Herr who endowed ber died, and yer the Feme ot the Heir was nor 
endowed ot this Land allotted in Dower, and ſo ſce that the Endows- 


wat cuts olt and deſtroy the Heiſin of the Heir; Quad Nota. Br. De- 


il (cent, pl. 19. cites 19 E. 2. x 

E. ig. T. was ſeiſed and had Tſe Robert the Elle, and Richard the 
Nungeſt, and died, and Rabert entered and took Feme, and had Iſſue 

pon Alice. The Feme died, and he tech another Feme and died, the Feine pri— 

1 dement enſcint with a Son, and the Lord ſeiſed the Ward of the Land, aud 


Alice, for the Nonage of Alice, and leaſed the Ward to T. who en- 
ed the eme of Robert, and after the feme is delivered of W. a Son, 
by which the Lord re-ſeiſed the Ward of M. and M. lived 10 Mars, and 
fied without Ine, by which H. the Plaintiff entered as Heir of Rich- 
ad the youngeſt Son ot J. and Alice ouſted him, and he brought Aſ- 
liſe, and prayed the Diſctetion of the Juſtices ; and becaule W. ro 
whom Alice was ot halt Blood was ſeiſed, it was awarded that Henry 
thould recover ; And 1o note that the Se% n of the Guardian makes tne 
Heir of the lutant ot the intire Blood to be Heir, and rhe Sitter ot half 
blood was barred ot the Land, but by the Opinion ot the Court, the 
Drwer of the Feme ſhall revert to Alice, becauſe W. was not ſeiled of 
it; Quere. Br. Decent, pl. 19. cites 8 Af. 6. 

20. li the Iſſue be remitted to a ſpecial Tail, the Feme of the Father, 
who is not his Mother, ſhall not be endowed. 2 Roll Remitter (K) 
pl. 4. cites 44 E. 3. 26. b. 


21. In Dower; Baron and Feme Tenants in Tail had Iſſue two Sons, and 8 P. but 
o wel. the Baron died. 'T he Feme leaſed to the eldeſt Son for Nears, and after releaſed 3rook lays, 
well to him aud his Heirs with Warranty ; He took Feme and died without Iſ- fr erg 
., and atter the Mother died, and the youngeſt Son entered, and the +:;/4, 1 4 


Feme of the eldeſt Son brought Writ ot Dower, and recovered by ranty of the 


Fu odgment, and therefore it ſeems that a Releaſe with Warranty is a N in 

-s cit Diſcontinuance; nevertheleſs, this Judgment was contrary to the Opi- 3 
Wil mon of ſeveral. Br. Diſcont. de Pollethon, pl. J. cites 24 E. 3. 28. his Eſtate, 
oed 0 2 2 and though 
Wife e ſhe gave Fee, yet the younger Son is remitted to the Tail, which is elder than the Title of the Feme 
* now Demandant. Br. Dower, pl. 52. cites S. C. 

reeh0.4 

ing be . : 

"I 22. If two exchange, and afterwards one aliens, and the other vouch- Perk. S. 309. 
4 6 te es him being impleaded; he thall recover in Value the Land given in ang" hq bf 
wed Exchange, and fo it ſhall relate betore the Recovery. 2 Roll Vouch- . Wo 45 
ey" er (K. b) pl. 4. cites Perk. S. and lays the Femeof the Alience thall not 128 __ 
werbe cndowed. A Woman 
uld iu | ſhall not be 
4 of 1 endowed both of the Land given in Exchange, and of the Land taken in Exchange, vet the Husb und 
at whict was ſeiled of both ; but ſhe may have her Election and be endowed of which ſhe will. Co. Lirr. 31. b. 
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Br. Eſtoppel, 27. Qlod ei deforceat ; the Cate was, that a Man was ſeiſed in Gon. 


- 30. cĩtea 
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23. In Dower ; the Tenant ſaid that B. Baron of the Demanday 2 
ſeiſed &c. and infeoffed W. who regave to the Baron and his firſt Fame 2 
to the Heirs of their two Bodies, who had Iſſue this Tenant, and th, 176 
Feme died, and the Baron book the Demandant to Feme and died , Jude 
ment if Dower ; The Feme ſaid, that before B. her Baron had any Jul 
C. was ſeiſed Ec. and gave to the Father of the ſaid B. in Tail, ang tha 
the Father of B. died, and ſo is the Tenant remitted as Heir to thy fr 
Tail, which is general Tail, of which ſhe is dowable, and yer becadt 
her Baron during the Coverture had nothing but by the ſecond Tai) 9 
which the is not dowable, thereſore the Opinion of the Court ws . 
gainſt her. Br. Dower, pl. 18. cites 40 E. 3. 24. 

24. And there it is ſaid, that it Donee in Tail takes Feme, and jy 
without Iſue, ſo that the Land reverts, yet the Feme ſhall be endoyeg 
Br. Dower, pl. 18. cites 4o E. 3. 24 

25. And it was ſaid in the Caſe ſupra, that zhe Heir in Tail may clin 
in by the une Tail or the other. Br. Dower, pl. 18. cites 40 E. 3. 24, 

26. In Dower, the Tenant ſaid, that the Land was given to the Barn 
of the Demandant, and to his firſt Feme in Tail, the Remainder to V. in 
Tail, the Remainder to the Baron in Fee, and the firff Feme died withy 
Yes and the Baron died, living him in Remainder in Tail; Judgmen: 

c. and a good Plea ; by which che Demandant averred, that her By 
ron ſurvived him in Remainder, who died without Iſſue, and ſo feijj 
que Dower la poit. Br. Dower, pl. 19. cites 46 E. 3. 16. 


ral Tail by Fine, and made Feoffment, and retook in ſpecial Tail to him au 
his firſt Feme, and had Iſſue. The Feme died, and he took another Fm 
and» died ; The King ſeiſed by Tenure in Capite, and endowed the Fene; 
The Iſſue came and jhewed the ſpecial Tail, and had Scire Facias again 
the Feme, and recovered againſt him Default, and ſhe took another Bt: 
ron, and ſbe and the ſecond Baron brought ©nod ei deforceat againk the 
Heir, and he plcaded the ſpecial Tail, and jve would have remitted th 
Heir by the Elder Tail, and ſo concluded him to ſay but her Baron «as d 
ways ſeiſed in General Tail; & non allocatur ; For by Thorp clearly, 
the Baron was nt remitted, and then he was nor ſeiſed of ſuch Eſtate d 
which the Feme may be endowed ; For of ſuch ſpecial Eſtate his I. 
ſue is not inheritable, nor his Feme dowable, by which the avertel 
Continuance of Poſſeſſion by the firit Tail, and fo to Iſſue; Quod No 
ra. Br. Dower, pl. 9. cites 41 E. 3. 30. 

28. In Dower it was found by Verdict that TV. infeoffed R. upon (u- 
dition of Payment and Nonpayment of the Part of W. by one Day, and W. 
died, and, his Feme took another Baron, and the ſecond Baron tendered th 
Money to R. and he received it and died, and the Feme of R. brougt 
Dower and recovered ; For he who paid was not privy to the Condition, 
Br, Dower, pl. 11. cites 42 E. 3. 1. Is 

29. Scire Facias to execute a Fine was ſued by the Heir of S. becault 
the Fine was levied to A. for Life, the Remainder to F. in Tail, the 
Remainder to . in Fee, and that all are dead, and F. [is dead] with 
IJ ue, and the Tenant faid that A. ſurrendered his Eſtate to F. and g. 
ter &. died, and . [died] without Iſſue, and that A. entered as Broth 
and Heir to S. whoſe Eſtate he has; Judgment if Execution; And the 
other ſaid that A. by his Entry atter the Death of S. had only his firl 
Eſtate for Lite, which is a great Error, tor it is a Surrender, and then 
after the Deaths of F. and . -A. is in in Fee, and then the Fine extcutts 
of the Fee, and never ſhall be executed again ; and per Finch, becauſe 
the E/tate for Life merged in the Seiſin of F. add he in in Tail, and no 
tor Lite of A. the Feme of J. ſhall be endowed. Br. Sci. Fa. pl. 2. 
eites 42 E. 3. 9. 
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e Doner of the Seifin of N. her Baron againſt the Hiir of hor Baron, 


„. bo Wed how the Land vas intailed by Fine to his Father Baron of the 
N 4141 dant and his Feme Mother of the Tenant in ſpecial Tail, and thar 
er his Fat her and Mother diſcontinued the Tail by Fine to a Stranger, 


2 5 2 . — 
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"nd retook Eſtate by Grant and Render in general Tail, and bad Ifhue the 
0,nant, and the frft Feme, Mother of the Tenant died, and the Baron r 
wk the Demandant to Feme, and after died, and fo he is in by the one 
Tail and che other, and 7. in his Elder Right by Rewzrte: 


» It 

birt Baron of the Demandant, and to his Heirs of the Body of E. his fir/# ) 
nent ne begotten, and that F. M. and E. had Iſſuethis Tenant, and H. died, ' 
By md J. AH. married 3 Demandant, and died; judgment it Dow- ; 
eile r; and by the beſt Opinion the thall not have Dower. Br. Dower, ; 
l. 36. cites 12 H. 4. 1. 5 
fen. 3j. The Feme ſhall not be endow'd of Lands or Tenements which The Reaſon 4 
er Baron held Fointly with another at the Time of his Death. But „the Di- 

* here he held in Common it is otherwiſe. Litt. S. 45. 8 the 


ointenant 
ich ſurvives claims the Land by the Feoffment and by Survivorſhip, which is FO ow Tit'e of 


» By: Jower, and may plead the Feoftment made to himſelt without naming, of his Companion that died. 
t the But Tenants in Common have ſeveral Freeholds and Inheritances, and their Moictics mall deſcend 
1th o their ſeveral Heirs, and therefore their Wives ſhall be endowed, Co. Lite. 35. b. 

15 ds . 

arly 14. Where the Eſtate which the Husband has during the Marriage is 

Mi 4 ded there the Wite ſhall loſe her Dower. As it Tenant in Tail diſ- 

18 J ontinues in Fee, and atterwards takes a Wite and ditleites the Diſ- 

ariel ontinuee, or the Diſcontinuee does infeoff him, and atterwards the 


Tenant in Tail dies ſeiſed, his Heir is remitted, and the Wite ſhall 
ole her Dower, becauſe the Heir is in of another Eſtate of Inheritance 


On the Husband had during the Coverture. F. N. B. 149. (F). 

d 35. If a Man has Title of Action to recover any Land, and afterwards 
e enters and diſſeiſes the Tenant ot the Land and dies ſeiſed, and his Heir 
ehre, the Herr is remitted unto the Title which his Anceſtor had, 
iron, ed the Husband's Wife thall loſe her Dower; tor that Eſtate which 


e Husband had is determined, tor that was an Eſtate in Fee by Wrong, 


eau ad „n has the Ettate in Fee which his Anceſtor had by Right. 

1, e . B. 149. (F). 

36. It theie 0 two Fointenants of certain Lands in Fee and the one 

1d -s that u bich belongs to him to another in Fee, who takes a Wite 

>-othi id after dies. In this Caſe the Wite for her Dower ſhall have the 

ad che ind Part of the Moiety which her Husband purchaſed to hold in 

is fut emmon, (as her Part amounts) with the Heir of her Husband, and 

4 then ich the other Jointenants which did not Alien. For that in this Caſe 

clue er Dower cannot be aſſigned by Metres and Bounds. Litt. S. 44. 

ecaule 7. A. devis'd Lands ro B. and the Heirs of his Body, and adds, Item Cro. E. 249. 


| Wil] that after B's Death my Land fhall remain to C. the Son of B. B. pl. 9. S. C. 
"ed, and adjudg'd that the W ite ot B. ſhall have Dower ; For that B. and a former 


al ta Tai | ' . . ud 
* Eſtate Tail. Mo. 593. pl. 801. Hill. 35 Eliz. Atkins v. ugs 


nd not 


pl, 21. 


Dobel 38. J. 


The was not dowable of Land convey'd to Uſes. 4 Rep. 1 b. 


224. Dower. 


38. A. Leſſce for Life, the Remainder to B. in Fee. A. ſurrender, . 
Condition to B. and enters for the Condition broken. B. dies * h 5 
Wile brought Dower againſt A. and Iſſue is join'd upon N. * ly 
Seifie que Dower Sc. That thall be found agtiuſt A Noy, 66. pa 
| 37 Eliz. Oimond and his Wife. ct, 
And. 192.in 39. There is no Tenancy in Dower of a Copyhold but by an E 


; ſpeci; 
pl. 227 Cuſtom. Arg. Cro E. 391. pl. 14. Paſch. 37 Eliz. B. R. in ( 
14 Clun v. Peat: and Turner. Cale q 
Cham v. 


Dover, pl. 19. Paſch. 26 Eliz. B. R. Copyholder in by the Cuſtom is paramount the Tit 

Dower, and the Seiſin of the Lord, fo that ſhe ſhall not be endow'd though he keeps the Lens 
his Hands for a Time after the Marriage, and then grants them again by Copy. Per Wray Ch In 
fer Doderidge J. 2 Bulſt. 337. S. P. and per Coke Ch. J. Tvid, | 


2 And. 147. 40. Since the Statute 2) H. 8. the Feme ſhall have Dower g 
ed an Uſe. 2 And. 75. Mich. 39 & 40 Eliz. in Cafe of Cromyell 

e. S. P.— / 
Bur before Andrews. 


the Statute 


No Dower or Tenancy by 
Curteſy of an Uſe. Arg. Hard. 492. cites Perk 69. 89 Lane. 104. Doctor and Stud. 96. 


For the 41. If there be two Fointenants in Fee, and one makes a Feoff ment l 

Law re- Fee, his Wite thall not be endow'd Co. Litt. 31. b. 

quires Sole 

Seiſin to entitle the Wife to Dower, Jenk 105. pl. 1. —— And the Sole Seifin which was in d. 

"mayer that made the Feoftment was in Law oy jor an Inſtant. Jenk. 105. pl, 1.— G 
itt. 31. b. 


For ihe 42. So if the Conuſee of a Fine does grant and render the Land » 
8 the Conuſor, the Wile of the Conuſce ſhall not be endoy'd. G 
was Seiji Litt. 31. b. 

or an | 

=—— only. Jenk, 105. pl. 1. 


Bur if the 43. But if the Husband makes a Gift in Tail, reſerving a Rent to hin 


mY and to his Heirs, and atcer the Donor takes Wife and dies, tte Wil 
virhout hall be endowed of this Rent, becauſe it is a Rent in Fee, and by Pu 
Iſlue the fibility may continue tor ever. Co. Litt. 32. a 

Wife of the | 

Donor ſhall not be endow'd of the Rent becauſe ir is extinct, the State Tail, on which it ws N. 
ſerv'd, being ended; But the Ionee's Wife ſhall be endow'd; For the Land continues and is 
determin'd as the Rent is F. N. B. 149. (G) ——— The Donee's Wife ſhall be endow'l 
Perk. S. 317. | | 


But had he 44. Tenant in Tail, in Conſideration of Marriage intended between 1 
3 bis Son, and M. Daughter of B. covenanted to ftand ſeiſed to the Uſe d 
ſelf for bis himſelt &c. till the Marriage, and aſter to himſelf tor Life, and thet 
Liſe, by to the Uſe of A. and M. and the Heirs of their Bodies, and ſufferet 
which Recovery to the ſame Uſes. The Father dies. A. dies without {lt 
Means he Tf after ſuch Covenant the Father had married, his Wife would ht 


could not f 1 id un 
limit any been endowed ; Bur it the Conſideration had been for the eſtablijping il 


Remainder Land in his Name and Blood, then an Uſe had been raiſed, and it woull 

* 1 ſuch have been otherwiſe. Brownl. 193. Mich. 2 Jac, Freſhwater v. Rois 
aſe the 

Wite ſhould not be endowed. Arg. Godb. 442. cites 35 Eliz. 2 Rep. 52 Blithman's Cal 

——— Burt in this ſame Caſe, and for the ſame Reaſan it was adjudged, that ſach Wite ſhould be © 

dow'd. And. 291. Blytheman v. Blithman. 2 Rep. $52. cites S. C. accordingly. —— 


E. 250. pl. 8. 8. C S. P. reſolved accordingly. —— Mo. 345. S. C. as adjudg'd according 
—— Yelv. 51, S. C and S. P. agreed by all the ]uftices. Nov. 46. Heigham . Beding ici 


S. P. agreed. 


— 


45. 


Dower. 5 226 


No Dower ſhall be of Lands bargained and ſold it the Husband So it a Man 
lies lefore Inrolment. Ow. 150. Paſch, 5 Jac, in the Court of Wards, — Bar- 


f N ain and 
cr Henry Dimmock's Caſe. Sale by lin, 
* "Rox" Bo « : oo takes Mie 
and dies, and afterwards the Deed is mmrolled within fix Months, the Wife ſhall not have Dower. 
Cro. C. 569. pl. 6. Hill. 15 Car. B. R. Parker v. Blecke. 


46. If A. bargains and ſells Lands to B. and his Heirs by Dced in- 
den ted and inrolled, with Proviſo if ſuch Act be done, that the Bar- 
gain and Sale ſhall be void, and afterwards A. rakes Wite, and alter 
the Proviſo is broken A. dies before Entry, and adjudged that the Wite 
hall not be endowed ; For though the Eſtate ot the Bargainee veſts by 
the Statute of 27 H. 8. by Execution of the Eſtate of the Land to the 
Uſe raiſed by the Bargain and Sale, yet inaſmuch as the Baron did not 
re-enter, he had not any Eſtate in the Land  whereot the Feme may 
de endowed ; cited per Cur, as ſo adjudged. 6 Rep. 34. a. Irin. 7 Jac. 
B. R. in Ficz- Williams's Caſe. 

47. A. Tenant in Tail, Remainder to B. in Tail. A. Largains and ſells 
the Lands to F. J. by Deed indented and enrolPd. J. S. has an Eſtate 
deſcendible to him and his Heirs determinable on the Death ot A. and 
dis Wite ſhall be indow'd ; but ſuch Dower hall be determinable by the 
Death of A. Refſolv'd. 10 Rep. 96. a. Mich. 10 Jac, Sey mor's 


Caſe. 
48. The Dutchy of Cornwall by an Act of Parliament made the 
nE. 3. is eſtabliſhed to the King's Eldeſt Son, habendum ſibi & 
pus & Heredum ſuorum Regum Angliæ filiis Primogenitis in Reg- 
no Angliæ Hæreditario Succeſſuris: Reſolved by all the judges of 
England, that this is an Eſtate of Fee-Simple in the Prince, and his 
Wie is Dowable ot it by Force of this Act. Bur ſuch a Charter grant- 
d by the King to a Subject is a void Grant. Jenk. 280. pl. 5. 
49. Tenant in Tail makes Leaſe for Years, and then releaſes to Leſſee and So if he 
his Heirs, The Wite of this Lellee is Dowable of this Eitate, and this makes a Fe- 


oon er thall continue till che Entry of the Iſſue in Tail. Jenk. 274. 1 
W 96. Sale for the 


| . Tenant in 
all has more than an Eſtate for Life in him, he has an Inheritance, and conſequently ſuch Bar- 


anece has a diſcendible Eſtate, and does not determine by the Death of Tenant in Tail b ly b 
i Entry of the Iflue, 11 Mod 20. Trin. B. R. in Caſe of Machil v. Clerk. 9 


$0. If Tenant for Life makes a Leaſe by or without Deed to him in 

be Remainder or Reverſion in Tail or in Fee, for the Term of the Life of 

in in the Rever/ion or Remainder, and after he in the Remainder takes 

ite and dies, his Wite ſhall not be endowed, tor Tenant for Life 

ol enjoy the Land again, for a Forteiture it cannot be, tor he in the 

xmander was Party, and a Surrender it cannot be, tor his whole Eſtate 

is not given. Co, Litr. 42. a. 

It. JS. Tenant in Fee Simple by Indenture inrolled, bargained, and ſold 5. C. cited 
be Lands to B. for 120. in Conſideration that B. ſball redemije to him Show. Parl. 


ing I nd his Wife for their Lives, rendering a Pepper-Corn, and with a Con- Calcs, 72 — 
t val ion that if F. F. paid the 120 l. at the End of 20 Jars, then the 0 * AA 
Ross gain and Sale to be void; B. redemiſed it accordingly and died; B's 3 

18 brought a Writ of Dower and held good, becauſe by the Bargain againſt the 
id bee bd Sale the Land was veſted in her Husband, and thereby the Wite Detendaor's 


ted to Dower; and when he redemiſes it according to the Agree- l 22 


4% yet thoſe ro whom the Redemiſe was made ſhall hold it ſubject being only 

Dower and it was his Folly not to join another with the Bargainee a Truſtee , 

is the antient Courſe on Mortgages; and when the is dowable by and it 4p. 
or Rule in Law a Court of Equity ſhall not bar her to claim her —_ ee 


ö 82 
Wer; for it 18 againſt the Rule oft Law, where no Fraud or Covin was but 
Mm m = 


— U * 
cording 
cding tic 


45. 


226 Dower. 


Truſtee, the jg a Court of Equity will not relieve; and this was certified by lone 
5 and Crooke J. upon a Conterence with the other Juſtices at Serjeant'y 
5 Inn to the Chancery that the Wife of B. was to have Dower, and 


Dower con that a Court of Equit ou not to preclude her thereof, Cro, C 
trary tothe 190. pl. 11. Paſch. 6 Car. aſh v. Preſton. | 


— 


* 


. 
Nad v. 8 1 Cro. 191. and ſo it was ſaid is the conſtant Cuſtom ot the Court now. 2 Freen 
Rep 43. pl. 48. Mich. 1678. Noel v. Jeyon. ; 


52. If Rent be granted o A and his Heirs to commence aſter 14, 

Death of B. and Grantee dies hetore B. yer his Wife ſhall be endogeg 

Arg. 2. Sid. 110. Mich, 1658. PE HE 
S. C. cited $53. No Dower out of an Eſtate in ah Bill diſmiſſed. 16 Cy 
by che 2. fol. 749. Chan. Rep. 254. 2 Colt v. Colt. 
Maſter ot 7 
the Rolls, who ſaid it was 15 Car. 2. fol. 794. and that the Truſt was created by the Hubner 
2 Wrns.'s Rep. 640. Hill 1132. in Caſe of Sutton v. Sutton, and ſaid that where a Truſt d 
Inheritance is created by the Husband himſelf, he took it to be ſertled that the Wife ſhall not hare 
Dower, even againſt the Heir, nor againſt a Deviſee, the Caſes in Reaſon being the (ane 
Ibid 640. If a Man before Marriage conveys an Eſtate to Truſtees and their Heirs, 6 
as to put the legal Eſtate our of him though rhe Truſt is limited to him and bis Heirs, the Wits 
ſhall not be endowed of this Eftate. Chan. Prec 336. Paſch. 1912 Bottomly v. Fairfax. $C 
Cited and approved by the Maſter of the Rolls. 2 Wms.'s Rep. 640, 641. Hill 1732 in the Ck o 
Sutton v. Sutton, -— — 8. C. cited by Ld, C. Talbot, Caſes in Equ. in Ld. Talbot's Time 1y 
Mich. 9 Geo. 2. and ſays that it a Woman ſhould be endowed of a Truſt, the received Practice d 
inſerting to bar Dower would be of no Signification. ——— The Wife of Ce y que Truſt is not intitle 
to Dower; per Ld. Talbot. 3 Wms.'s Rep. 229 pl 53. Hill. 1933. Chaplin v. Chaplin. 
No Man will ſay that ever any Woman was endow'd in Equity of a ruſt-Eftate Arg. Parl. Caſe 
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in Caſe of the Cgunteſs of Radnor v Vandebendy. _—— Per Ld. Sommers, Chan Prec.'65.$.C of 
N | C 
54. The Husband purchaſed Lands of Tenant for Life, and tut: 
collateral Security of him for a Con veyance of the Fee by his Son and Hen. 
the Remainder-man in Fee, when ot Age, but the Husband died be 
ſuch Conveyance was made; the Wite is not intitled to Dower. Fu 
Rep. 368. Trin. 30 Car. 2. Exton v. St. John, | BY 
55. In Dower agaiaſt the Heir of her Husband, the Tenant pleads bel 
that A. was ſeiſed and deviſed the Tenements to the Husband and u] 26. 
more equally to be divided, and fo demands judgment ot the Writ, ſy 
poſing that the could not ſue Dower before Partition againit "Tenants oi anc 
common; but upon Demurrer adjudged that the Writ well e nt 
3 Lev. 84 Mich. 34 Car. 2. C. B. Sutton v. Rolte. ati 
Ibid. 166. 56. After a Decree for a perſonal Duty a Seque/ration ifſues, A 1: 
1 ee then the Deſendant marries and dies; this ſhall not bind the FH Ch: 


Caſe of who comes in for her Dower ; Per North K. Vern. 118. pl. 106. H 
Rockley v. 1682. Anon. 


Burdett. 
57. Eſtate to A. for Life, Remainder to B and his Heirs for th: 

of A. Remainder to the Heirs of the Body of A. Remainder o. 
The Wite of A. ſhall not be endowed, for the Eſtate for Life of A, 4 
nat merge. Adjudged ſuddenly on the firſt Argument, though it 
urged that the Remainder to B. was only tor pteſerving the Remil 
ders during A.'s Lite againſt any Forteirure, but that in the mean Ti 
the Eſtate was executed in A, 3 Lev. 437. Hill. „W. 3. C. B. Du 
comb v. Duncomb. : 

Lutw. 119. 58. A. Tenant for Life, Remainder for Nears, Remainder to 4. 

S. C. a — Tail. A's Wiſe ſhall be endowed, otherwiſe if the Remainder hai 

1d. Rap. for Life. 1 Salk. 254. Hill. 9 W. 3. C. B. Bares's Caſe. 

723 . Bates, S. C. adjudged accordingly; but had the intervening Term been an El! 

Lite it had been otherwiſe according to Perk. 336. the only Authority in the Books for © 

Purpoſe. 


905 


Ede 


D OWCET. 22 7 
——X\. deviſed Lands to his Executors till Debts paid, Remainder to B. 2 Freem. 

77 B. marries and dies betore the Debts paid. Per Cur. The Eſtate Rep. 311. 
1%, hand: 


A . Hi hi i 
a the Executors is only a + Chattel Intereſt, and will not hinder B. 's Michie. 


\Wite of Dower, and that Intereſt determines at Law when the Truſt S. C. and a 
„ (arisfied 3 bur her Dower cannot commence in Peſſeſfion, nor Damages 3 

e recovered for detaining it, bur trom the Time of the Debts being 3 
0 2 Vern. 403. pl. 373. Mich. 1700. Hilchins v. Hilchins. ns Boot and 


ſet up to 
the Widow out of Poſſeſſion was deereed to be ſet aſide and not to ſtand in her Way, 
_ Court thought the Caſe of Radnor v* Vardebenlie a hard Caſe, — Chan. Prec. 133. 8. C. 
1 9 Mod. 152. in Caſe of Charles v. Andrews, | 


60. The Queſtion was, If Aignees of Commiſſioners of Bankrupt by 
king an Aſſignment of a Mortgage Term pricr to the Title of Dower Ila]! 
wien their Eltate trom Dower ? ; 

Ic was inſiſted that Credirors and Aſſignees of Commiſſioners of 
Bankrupt ſtand only in the Place of the Bankrupt, and ſince ſuch an 
Aſhgaient to the Bankrupt himſel or his Heir would not protect the 
Etate from Title oft Dower in the Hands of the Heir, neither will 
it protect the Eſtate in the Hands of the Creditors ot the Bank rupt or 
he Aljignee of the Commiſſioners, and this differs the p eſent Caſe 
em che Cate of Lady Radnor and Vandebendy in Dom Proc. where 
t was held that fuch a prior Term ſhould protect the Eſtate trom 
Dower in the Hands of a Purchaſer, Nota Differentiam. De- 
ciee that the Plaintiff be let into her Dower, keeping down the Intereſt 
of a third Part of the Mortgage. M.S. Rep. 156. Palch. 10 Geo. 
Canc. Squire v. Compton. 

61. Ali Hates Tail are Eſtates ot Inheritance, to which Dower is 
nciderr, and muſt be within the Statute De Donis. 3 W ms.'s Rep. 
24, Paſch, 1734. Low v. Burron 

v2, A Limitation of Eftate pur auter Vie to A. and the Heirs of his 
day makes no Eſtate Tail in A. and there can be no Dower of it, it 
being no Inheritance but only a deſcendible Freehold, 3 W ms.'s Rep. 
263. pl. 65. Paſch. 1734. in Caſe of Low v. Burron. 

63. If a Rent de Novo be granted in Tail without any Remainder over, For though 


and Tenant in Tail takes Wife and dies without Iſſue the Wite ſhall the Objecti 


not be endowed, becauſe the Thing out of which tbe Dower is co g. we 


ap , ; : - there can be 
ariic is not in Being; Secus if the Rent were granted in Tail, Re- — 


mainder over, 3 W ms.'s Rep. 230. Hill. 1733. in Caſe of Chaplin v. der of that 


Chaplin, whereof 
there is no 


Keverſion, yet the Intent of the Party gives the Rent de Novo firſt a Being for the Whole, and 
then the leſſer Eftates are carved out of it. By Holt Ch. J. 3 Wms's Rep. 230. at the Hottom of 


the Page in a Note of the Reporter cites Salk. 597%. Wecks v. Peach. 


49. An Eſtate was conveyed to J. S. and his Heirs, to the Uſe of him 
and his Heirs in Truſt, to permit A. and B. to recerve the Rents and Profits 
during their Lives, and the Life of the Survivor of them, with Power 
to A, to charge it with 400 l. and ſubject ro ſuch Power F. S. to fland = 
ſeiſed to the Uſe of the Survivor of them. A. died in 1713. B. died in 
1723, and by his Will deviſed this Eflate to C. and his Heirs, why long 
tefore had taken M. to Wife. C mortgaged the Eſtare. The Queſtion 
was, It M. would upon the Death of C. be intitled to Dower ſo as 
to affect the Mortgagee? Ld. C. Talbot decreed that M. would not 
be intirled ro Dower of this Truſt Eſtate, Cafes in Equ. in Ld. Tal- 
bot's Time 138. Mich. 1735. 9 Geo. 2 Attorney-General v. Scott. 
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Dower. a 


(G. 2) Of what Seiſin. 


1. IN F. N. was ſeiſed in Fee, and had Iſſue two Sons, R. and f 

and died. R. entered and had Iſſue a Daughter, and his Fe, d. 
ed, and he took another Feme and died, ſhe privement enſeint with ay 
The Daughter of R. entered, and the Lord ſeiſed the Ward, and endo 
the Mother of R. who was the Feme of J. N. the Grandfather. The $y 
of the ſecond Feme of R. is born, and the Lord ſeiſes the Ward of him, wy 
he dies without Iſſue within Age, and the Son of T. the Uncle entered im 
the Daughter of R into two Parts, and ſhe on/ted him, and he recover 
the two Parts ” Aſjiſe ; and ſo ſee that by the Sen of the Guardian by 
the Ward of the Son, the two Parts ſhall go to the Heir of this 80 
and not to the Daughter of R. who was ot the halt Blood; but the 0. 
pinion ot the Court was, that the Dower ſhall go to the Daughter if 
tor this is in Reverſion, and ſhe may claim ir as Heir ot her Father q 
Grandfather ; For the Tenant in Dower is in by her Baron, and 0 
him who endowed her, and the Daughter of the eldeſ# Son is Heir t1 th 
Grandfather. Br. Dower, pl. 87. cites 8 Aſſ. 6. 

2. In Aſſiſe, the Tenant of the King died ſeiſed of Lands held if th 
King &c. and the Heir was in Ward, and the Feme ſued for Dower, ani 
Writ iſſued to the Sheriff of N. to deliver her 10 Marks per Annum for Dum. 
er in Land and Rent, and he delivered to her 5 Marks Land, an; 
Marks Rent iſſuing out of the Land of which ſhe was dowable, and | 
was ſeiſed and diſſeiſed of the Rent, and brought Aſiſe and recovered ; Fat 
it is a good Endowment, and yet her Baron was never ſeiſed of th 
Rent. Br. Dower, pl. 61. cites 26 All. 41. | 
3. The ſame Law of ſuch 1 of the Heir if the Feme accepts i. 
Br. Dower, pl. 61. cites 26 Aff. 41. 

4. Contra it is ſaid elſewhere, F it was afigned out of Land of whi 
the Feme is not dowable. Br. Dower, pl. 61. cites 26 All. 41. 

5. Dower was brought by a Feme, and ir does not appear what the 
Iflue Was; Bur it ſeems that the Iſſue was Ne ungues ſei que Dower l 
poiet ; the Fury ſaid, that W. borrowed 40 1. of R. Baron of the Demank- 
ant, which W infeoffed R. upon Condition, that if he repaid the 4ol. 
ſuch a Day that he ſhould re-enter, and at the Day W. did not pay lu 
died, and the Feme of W. married B. and by Accord between R. Baron 
the Plaintiff, and B. and his Feme, B. paid the Money to R. by which 
and his Feme had the Land, and this Feme Demandant demanded Dou, 
and prayed the Diſcretion of the Juſtices &c. by which the Demand 
ant recovered her Dow er; the Reaſon ſeems to be, inaſmuch as by tht 
Nonpayment at the Day the Baron ot the Demandant was ſeiſed Simpl. 
citer and without Condition, and then the Acceptance by R. att! 
* prejudice his Feme of her Dower. Br. Verdict, pl. 85. cits 
42 E. 3. 1. 

6. In Dower, the Tenant ſaid, that the Baron of the Demandant hi 
nothing but by Diſſeiſin made to him; Judgment fi Adio; and the Ft 
ſaid, that the Father of her Baron had two Sons, and leaſed the Land to ibi 
Elteft and his Feme for their Lives, and the Youngeſt took the Demandai 
to Feme, and the eldeſt Son died, and his Feme took the Tenant to Banu, 


aud the Father of the two Sons died, and the Reverſjon deſcended to If 1 

Baron, and after the Feme of the eldeſt Son died, and the Tenant held bin. . 

ſelf in, and our Baron 4 him, and prayed Seiſin & c. Quæte if the U 

ought not to traverſe the Seiſin alleged in the Baron, and it ſeems - ten 
e 


} 
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I I 


© hould ; For it the Baron of the Demandant had not entered after 
the Death of the Feme of the eldeſt Son, the ſhould not have Dower ; 
bor the Baron of the Feme of the eldeſt Son had Franktenement in Ju- 
te Uxoris, which is not defeated without Eatry, as it ſeems; Quære; 
ind Quære if there ſhall not be Seiſin in him without Entry. Br. 
Dower, pl. 29. cites 2 H. 4 2. 

„ In Dower, the Baron E Rent, and died before the Day of 
Payment, yet the Feme ſhall be endowed. Br. Dower, pl. 35. cites 1x 

88 


. Ifa Man grants a Rent to F. S. in Fee, and he dies before Seiſiu of 
, the Feme ſhall be endowed ; Per Heidon ; Quod non negatur. Br. 
Dower, pl. 71. cites 5 E. 4. 2. f . | | 
9. A Feme ſhall be endowed of Heiſin and Poſſeſſion in Law without F. N B 145: 
deiln in Fact; As where the Father of the Baron died ſeiſed, and Ba- (D) 82 
ou after died before Entry; Quod Nota; For otherwiſe it is of Te- new Edition 
ant by the Curteſy, and the reaſon ſeems to be, inaſmuch as the Baron cites Y E. 3. 
uy ener in Fure Uxoris, but the Feme cannot compel her Baron tv enter 66. 21 E. + 
10 bis own Land. Br. Dower, pl. 75. cites 21 E. 4. 60. 1 . 
and ibid. Marg. cites 3 H. 7. 5. and 21 E. 3. 21. — Perk. S. 45% and 464. S. P x 


 — eee Eee EE ͤ ee ee EET 


10. In Dower, where there were Grandfather, Father, and Son, and 
he Grandfather held of the King, The Father took Feme. The Grand- 
uber died. The Father had Iſſue and died before Office found, and before 
oy Entry ; and atter an Office was found for the King, that the Crand- 
ither was ſeiſed and died ſeiſed, and held of the King, and that he had 
ſue, who had Iſſue him who now is Heir and within Age, by which the 
King ſeiſed and committed the Nara durante minore tate, and the Fee 
f the Father, Son of the Grand ather, brought Writ of Dower againft the 
aumittee, and the Committee demutred in Law upon the Mayer. Br. 
Dower, pl. 66. cites 1 H. J. 19. | 

11. But in Anno 4 H. 5. 1. the Caſe is put, that the Father entered 
died before any Office, and therefore by all the Juſtices the Feme is 
owable, Br. Dower, pl. 66. 

12. Where a Stranger abates upon Tenant of the King, and the Heir 
us 4 Teme and does not enter, the Feme ſhall not have Lower upon this 
olleſſion, per Wood; and he vouch'd 21 E. 4. 60. which Fither and 
Pavers agreed; For after Patent made to the Committee, the Com- 
tee takes the Profits, and not the King, though Livery be ſued 
ut of the King's Hands. Br. Dower, pl. 66, cites 1 H. 9. 1). 

13. But per Huſſey, if the Tenant of the King dies ſeiſed, and Hi: 
er bas Feme, and after Office is found for the King, there is no Doubt 
at the Feme ſhall be endowed for the Poſſeſſion in Fact which was be- 
re in her Baron by his Entry before the Office ; Fer it was agreed per 
If, Cur, that the Heir by his Entry is no Intruder beſote Office be tound 
Ir the King, Br. Dower, pl. 66. cites 1 H. 7. 17. 

is {nd ita Rent deſcends to the Baron, who dies before the Day of 
937, yer the Veme thall be endowed. Br. Dower, pl. 66. cites 

7. 17. c 
5. For ſuch Seiſin upon which Præcipe quod reddat lies is as ſufficicn; 
lade Dower as thoſe which are Seiſins in Law, of which Aſſiſe lies 
t; For ſuch Seiſm ot which Affiſe lies, is not always requiſite 
tere Dowment ſhall be, but Scifia in Law ſuffices. Br. Dower, pl. 
Cites i H. J. 17. 

16. 1a per Brian, where the King has Ward, and the Ward dies 
thi Age, his Heir has a Feme, and the Baron dies before it comes 
. the Feme ſhall not have Dower. Br. Dower, pl. 66. | ; I 
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17. Where the Heir of the King's Tenant has a Feme, and Offs, 
found for the King, and after the Heir enters and intrudes, and di, bs 
the Feme ſhall have Dower by reaſon of the Poſſeſſion which he fl 
before the Office ; Per Davers; For by him the Statute de Prerogatiny 
13. quod nullum accreſcat ei liberum Tenementum is intended wherg Office 
found, and after he takes Feme, intrudes and dies; but divers good $1. 
dents denied ir. But Brian and Huſfey agreed with Davers. g. 
Dower, pl. 66. cites 1 H. 7. 17. ; 

18. And if be had not entered, yet he had been dowavle ; for then . 
was Sei/in in Law in the Baron, and he was not an Intruder, becauſe ();. 
fice was not found tor the King, and it lies as well againſt the Con. 
mitree of the King as againſt another Guardian. Br. Dower, pl, 66 
cites 4 H. 7. 1. 

Of a Seiſin 19. Ot an Iaſtantaneous Seiſin gotten by Diſſeiſin ſhe may be en. 
tor an In- dow'd. See Jo. 317. cites 34 Eliz. C. B. Mathew Taylor's Ca 


ſtant a Wo- . 

man ſhall not be endow'd as if Ceſtuy que Uſe after the Statute of 1 R. 3. and before the Statute qu 
F. 8. had made a Feoffment in Fee his Wite ſhould not be. endow'd. Co Litt. 31. b. 01 8 
In ſtantaneous Seiſin 8 Fine and Render no Dower ſhall be. Cited per Tanfield J. as ad hdg 
Cro J. 615. Lit. 31 b. S. P. Baron and Feme Tenants in Special Tail. The 
Feme dies leaving Iſſue. The Baron makes Feoffment to the Uſe of himſelf for Life and after to 3. f, 
Son in Tail, and marries a ſecond Wife and then makes Livery. Reſolved that ſhe is not dowh) 
for before the Feoftment ſhe was nor, he being ſuch Tenant in Tail that the Iſſue by her could we 
inherit, and the Inſtantaneous Seiſin by the Livery will not intitle her. Cro. J. 615. pl. 5. Pa 
18 Jag. in Scacc. Amcots v. Catherich. 


Cro. E. 502; ao. Father 238 Life, the Remainder to his Son in Tail, the Rs 
503. S C  mainder to the right Heirs of the Father. After the Father and Son at! 


upon a Dif- g 6 N | 
ferent Point, certain Time were attainted of Felony, and executed likewiſe at one Tiny, 


bur ina the Son not having any Iſſue of his Body. If now the Father hall & 
Note added ſaid to be ſeiſed of an Eſtate in Fee, that Dower &c. was the Matter 
15 _— And there becauſe it was proved by Witneſſes that rhe Father moved hi N 
4 = Feet aſter the Death of the Son; It was tound by the Jury Seiſie que L. 
The Title Dower &c. And upon that the Wife of the Father had Judgment vil |: 
of the Feme recover. Note after Error was brought, and the Error aſſigned inthe * 
to recover Proceſs. See Trin. 38 Eliz. Rot, 876. Noy. 64. Broughton vl © 
Dower was, Randal 

"That the an 1 | ; 
Father and 
were Jointenants to them and the Heirs of the Son; and they were both hang'd in one Cart; bei © 
becauſe the Son (as was depoſed by Witneſſes) ſurviv'd, as appear'd by ſome Tokens, vir. ti Fer 
ſhaking his Legs, his Feme thereupon demanded Dower, and upon Iſſue Ne Unques Seifie qa = 
Dower this Iſſue was found fer the Demandant. Mo. 528. pl. 698. 8. C. but S. P. does u ter 
appear. * 
A Woman 21. Dower may be of a Poſſeſſon in Law. Jo. 361. Trin. 11 by 


ſhall be en- B. R. in Caſe of Reeve v. Maliter. 


dowed ot a 
Seiſin iu Law, as where Lands and Tenements deſcend to the Husband before Entry he has but a Seifin! 
Law, and yet the Wife ſhall be endow'd, albeit it be not reduc'd tu an actual Poſſeſſion; for it Ii 
not in the Power of the Wite to bring it to be an actual Seiſin, as the Husband may do of his Wi 
Land, when he is to be Tenant by Curteſy. Co. Litt. 31. a. Litt. S. 448. S. P. 
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(G. 3) In what Caſes Dower "may. be 
Out of Dower. 


IN Dower a Cuſtom was pleaded that if the Baron aliens the So if ſhe 10. 
| Land, and expends the Monies between him and his Feme, that 5 oo 
Je ſhall be barr'd of Dower, and adjudg'd a good Cuſtom, Br. Cuſ- e rer 


. ney for 
tons, pl. 78. cites 3 E. 3. which tlie 
R 3 Land was 
ſold. Br. Cuſtoms, pl. 53. cites 20 E. 3. and Fitzh Preſcription. 30. 


» Feme of the Father is endowed, and the Grand- mother broug ht Writ Dower of 


a, 


+ Dower againſt her and ſbe vouch'd the Heir by Reverfion, and the De- 7 Acres of 


I , . n La nA be! wh 
mandant recover 'd againſt the Tenant, and ſhe over againſt the Heir, the ED T RB 
third Part o. he tuo Parts reſidue, and not in Value, and well. And it the ber Baron, 
eme of the Grandfather dies, the Feme of the Father may enter; For the the Tenant 


. s I 1 ſaid that 
Grandmother was Attendant to him by Tender ; and from hence ir P.B. Father 


ſeems that the Heir may enter then into the ſecond Power; For the, 7 I. Jer 
ſhall not have both. Br. Dower, pl. 79. cites M. 5 E. 3. and Fitzh. Harn was 
'oucher 249. ſeiſed of the 
* * | Premiſſes 

mene other Lands and Tenements and died, and T. B. aſſign'd to her the Land in demand in D. wer, in 
vance of all the Lands of which her Baron <vas ſeiſed; and ſo <vas je in of elder Dower to her veſerced t 


| 3 
[THOW 


Judgment &c. The Demanaant ſaid that the ſame P B. vas ſeiſed of the Mancy of B. and 20 Acres of 


(ich Dower is demanded and died, and the Tenant enter d into the Mavor of B. and enfeoffed the [aid J. 
B. lejore the Aſſignment of Docter made by T. B. to the Tenant by which the 20 Acres were not Parcel of 
the Hanor, and that P B. <vas never ſeiſed of other Land, but of the Manor and of 20 Acres, and prayed 
Deer, Cand. ſaid that now it appears that the Demandant ought ro have demanded but only the third 
Part of the two Parts of the Land ot which Dower is demanded. Per Godred, you are in of all the 
Land which belonged to your Baron, which is againſt common Right, and therefore we ought to 
have the third Part of the Whole. And ſo the Queſtion is becauſe the Tenant is dowable againſt 
common Right of the Whole, if the Demandanr ſhall have the third Part of the Whole, or the third 
Part of two Parts only; and adjornatur, Br. Dower, pl. 52. cites 4 H. 6. 25. 


z. Where Heir takes Feme and enters and endows his Mother, and 
aliens the Rever/ion, and the Mother dies, and atcer the Heir dies the 
Feme of the Heir ſhall not have Dower ef the Land of which the Mather 
was end. For the Seiſin of the Heir who was her Baron was de- 
termed by the Endowment, and the Feme in by her Baron and nor by 
the Heir; For it the Heir had charged ſhe ſhould hold diſcharged, - 
quod nota. Br. Seiſin, pl. 18. cites 8 Aff. 6. 5 

4 In Dower, the Tenant in Dower leaſed her Eſtate to the Heir, 
readring Rent for Term of his Life, and the Heir died, and his Feme was 
endowed by Award; For this is a Surrender notwithſtanding the eldeſt 
Endowment, and ſo the Heir in in Fee, though the firit Tenanr in 
Dower who leaſed, was alive. Br. Dower, pl. 17. cites 45 E. 3. 13. 
5. It a Man makes a Feoffment with Warranty and dies, and the Femme 
itte Feoffor brings Writ of Dower againſt the Feme of the Feoffee, and 
lle waches the Herr of the Feoffor, and pending the Action the Feme of the 
Froffee brings Writ of Dower of the whole Land. and not of two Parts, ſhe 
cannot recover Dower till the firſt Dower be determined. Br. Dower, 
Pl 80 cires Litt. tol. 11. 


6. The Cuitom of a Manor was for the Widow to be endowed 0 13 


4 Moery ©4 the Copyholds of which her Husband died ſeiſęed; the Hul- & C but 
band died, and his Wite was endow'd of 100 l. per Ann. and 1001.8 P. des 
per Ann, deſcended to his Heir, who afterwards died, leaving a not appear. 
Vidow, This ſecond Widow ſhall be endow'd of a Moiety of the 
. Moicty, 


—— id. 76. 
pl. 9. S. C- 
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but S.P. Mojety, and ſo ſhall have 5ol. per Ann. Adjudged. Raym. 58. Mir 
am. 1 Car 2. B. R. Baker v. Berisford. 97% 


ar,— a ; ; 
2 bid 1. S. C & S. P. but no Reſolution. Ibid $ S. C. and it was held by Glyn Ch 
that the ſecond Widow was intitled to a Moiety. _—— Keb. 356. pl. 46. S. C. & S. p. per 4 


Cur. præter Mallet. 


Co. Litt. 31. 7. The Rule of Dos de Dote peti non debet is thus to be underfiug 
a. b. Where the Grand father dies ſeiſed of three Acres, and the Fahy, 
enters and endows the Grandfather's Wife of one Acre and dies, th, 
Farher's Wife ſhall be endow'd only of the third Part of the other 
two Acres; For inaſmuch as the Grandfater died ſeiſed there was 90 
Meſne Seitin in Judgment of Law betwixt him and his Wife. Bur it 
the Father had claimed the ſaid three Acres by Purchaſe from the 
Grandtather, his Wife ſhould after the Death of the Grandfather, 
Wite be endowed of the third Part of that Acre whereot the Grand. 
tarher's Wife was endow'd; Or in the firſt Caſe, if the Son after the 
Death of the Grandfather and Father had endow'd his Mother fit, 
and then the Grandmorher had recovered a third Part againſt her, the 
Mother after her Death might have entred again; For her Eſtate in 
the Part ſo recovered was deteated by the Grandmorher's Lite. Hayk, 
Co. Litt. 44. c 


8 


1 


(H) Of what Eſtates for a collateral Reſpef ſhe ſhall 
| be endow'd. 


See (G) pl. x, I the Baron had a Fee and Freehold though it be defeaſable, 
14. S. C. yet his Wike ſhall be endow'd till tt is defeated. 45 E.; 


and the 
7 EY 2. As ff the Baron and Feme Leſſres for Lite ſurrender to him i 
S. C. Reverlion this is defeaſible by the Feme; yet in the mean Time il 
he 2 dies, his Wite ſhall be endow'd. 45 E. 3. 13. 
18 E. 3. 45. | | 
3. It a Difleifor dies ſeiſed, and after the Difleilce abates, the Wilt 
of the Diflerſor ſhall have Dower againſt him, ſo long as the Delcea 
is in Force. 17 E. 3. 24 admitted by the Jffue. 
4. Tf A. endows his Wite Ad Oitium Eccleſiæ, and after makes 1 
Feoffment of the Land co B. who makes a Feoſſinent thereof to C. ti 
Wie of B. ſhall be endow'd againſt C. till che Wife of A, recovel 
her Dower. Temp. E. 1. 66. b. admitted. 3 
5. But in this Cale alter the Endowment of the Wife of B. " 
the Wife of A. brings a Writ of Dower againſt the Wite of B. and lk 
* Fol. 678. vouches C. to * Warranty, this Endowment ot the Wife of A. ad 0 
um Eccleſiz ſhall be a good Counter-plea of the Warranty, (li 
Dos de Dote peti non debet. Temp. E. 1 66. b. adjudg d. 
6. Ik A. ſeiſed ot che Manor of D. takes B. to Wife, and afin 
aliens to C. who takes Eto Wife, and after aliens to F. and dit 
and after E. is endowed, and after B. is aſſigned Dower af à thin 
Part of the Manor, and ſhe brings a Precipe thereof againſt the Wik 
of C. ſcilicet, E. who vouches ro warranty F. who counterpleads! 
by this Batter, and ſays that the Wife of C. cannot be endouc 
£0 quod non poteſt habere Dotem de Dore, et fic per Conſide rationen 
Curtz Adjudicatum fuit, quod eſſet inconveniens, idea F. f 
quietup de Wartantia et B. recuperet ſeiſinam et Oelendens n 
llericordia. P. 11. E. 4. B. Rot. 46. «1 
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* Tf a woman recovers Dower of a Reverlion expectant upon a 5. P And : 


1 tor Years upon which a Rent is reſerved, ſhe ſhall have a third = ſhall 
E the Reverſion, and the Rent preſently as incident tu the . 

Etberſion. and the Execution ſhall not ceaſe till the Leaſe expires; of the Re- 

. or the Sheriff ſhall put her in Execution of the Freehold, and verſion by 


| G ; Metes and 
Termor ſhall continue his Term. Tr. 7. Ja. per Curtain, BD. 8. c.. 
4 B. per Curiam. Pill. 10 Ja. B. per Curiam, Ce. Lv 


5 1 
ter Where a Man ſeiſed in Fee leaſed for Years rendering Rent, and afrer takes a Feme and bs, the Feme 
the have Nower, but ſhall nor have Execution during tlie Term ot Years; for the Rent is inc1- 
her to the Reverſion, and is no Inheritance, but is determinable by the Death of the Liſſee, and 
no dere fore ſhe cannot be endowed of the Rent. Br. Dower, pl 89 cites M. 1 E. 6 - 

If nome Caſes of Lands and Tenements which are deviſcable, and which the Heir of the Husband 


inherit, yet the Wife ſhall not be endowed, As If the Husband make a Leaſe for Lite of cer- 
in Lands, reſerving à Rent to him and his Heirs, and he takes Wife and dics, the Wite ſhall not 
-encowed, neither of the Reverſion, (albeit it is within theſe Words Tenements) becauſe there 
no Seiſin in Deed or in Law of the Freehold, nor ot the Rent, becauſe the Husband had but 


he articular Eſtate therein and no Fee Simple. Co. Litr. 22. a. 
| gut if the Husband make a Leaſe for Years reſerving a Rent, and takes Wife, and the Husband dies, 
irkt, ve Wife ſhall be endowed of the third Part of the Reverſion by Metres and Bounds, together 


In the third Part of rhe Rent, and Execution ſhall not ceaſe during the Years, If the Husband 
wke a Gift in Tail, reſerving a Rent to him and his Hetrs, and afrer the Donor takes a Wife and 
en the Wife ſhall not be endowed of this Rent, becauſe it is a Rent in Fee, and by Poſſibility 
ay continue for ever. Co. Litt. 32. a. Ky 

jn Dower it was agreed clearly, That if the Tenant ſhews, that before the Husband any Thing 
u. A was ſeiſed of the ſame Land in Fee, and let that for Years rendering Rent, and granted the 
lererſion to the Husband of the Plaintiff, who died feiſed of the faid Reverſion, and ſo demanded 
agent it the Demandant ſhall have Dower &c. "This is no Plea in bar of Dower, but proves 
de had Title of Dower, but this faves the Leaſe for Years, and ſhe ſhall have Juilgment only of 
te lieverfion, and of the Rent; and allo ſhe does fave tothe Tenant Dam iges, and the Demandanc 
ill be endowed of the Reverſion, Win. 80. Paſch. 22 Jac. C. B. Anon; 


e But if no Rent be reſerved upon the Leaſe for Bears, then Co. Lin. za. 


Ic Execution ſhall ceaſe till the Teri expires. Trin. 7 Jac, B. . 
t Curtam: 


g. A Rent de novo was granted to Man and his Heirs, with a Pro- * 
6 that if the Crrantee died, bis Heirs being within Age, that then the er, pl. 


im in bent ſhould ceaſe during his Minority, and he died, his Heir being Fach f E 
ime if thin Age, aud the Wite of the Grantee brought 2 Writ of Dower 2. where 
13. nt the 'Terretenant, and held it lay, and that the Demandant there were 


ould have Execution againſt the Heir when he came of full Age. 1 Rep. Differences 


of Opinions 
Sl (LE Nota ot the Reporter cites 5 E. 2. ind there.” 
Yeſcent fore bid the 


mies ſue a Bill in Parliament, which they did, where it was ordered that the Demandant ſhould 
cover her Dower againſt the Grantor, viz. Tertiam Partem prædicti Redditus percipiend' accord- 
p tothe Form of the ſaid Grant, when the Heir ſhall come to his full Age; ard fo the Queſtion 
n determined. Jenk. 4. pl. 6. S. C. reſolved in Parliament ——— Vent 90. Mich. 22 
7.2. B. R. per Cur. S. P. Obiter, ſhe ſhall have Judgment but Ceſſet Executio. 


VB. ud. Where Father and Sn are; the Father dies, the Son takes Feme 
and (i Ps enters, and endyws his Mother, and after grants the Rever/ion, and 

ad O Mer dies, and the Son dies, the Feme cannot have Dower ; And 
y, (USO fays it ſeems to be good Law ; tor it is ſaid elſewhere that 


ere the Heir enters and endows his Mother, and the dies, and J. N. 
Mates, he ſhall not have Aſſiſe but Mortdanceſtor or Intruſion; tor 
17 0 Poſſefjion is defeated by the Dower. Br. Dower, pl. 8). cites 
| * 2. 


a thind 2 

ne Wie . If a Man leaſes Land for Term of 10 Nears upon Condition that if 
leads he pays 100 J. at the End of the Term, that he ſhall have bee, and 
1100008 Or, chat he ſhall have bur a ferm; it he pays 100 J. at the End 


the Term he by this has Fee for all the Term, and the Feme fiat] 
endowed ; Quere inde ; for this Word Tunc has no Relation tr 
O Q Se 
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Dower. 


8 if the Co- 


nu ſee of a 
Fine grant 
und rende r to 


Br. Dower, 
pl. 62. cites 
. C. and 
ſtates it as 
here in pl. r. 
and ſays that 
per Cur. the 
Feme reco- 
vered, quod 
nota ; and 


that it ſeems the Feoffment is void as to the Wife, and good only as to the Son, and therefore ſhe 
dowable againſt him; and ſo it appears in Littleton in his Itit.] Eſtates upon Condition, (But * 
thing more is at that Plea in Brooke.] | | 


give Fee Niſi de Tempore Solutionis, as it ſeems. Br. Dower, pl. a5 
cites 7 H. 6. 11. | ; 

12. If Lands are given to the Baron and Feme and to the Hier „ 
their two Bodies, or to their Heirs, and after the Baron dies, now if the 
Feme will waive and refuſe the foint-Eftate ſhe may bring M'rit at 
Dower, and by this, in Judgment of Law, the Baron ſhall be ſaid ſole 
ſeiſed Ab Initio ; for otherwiſe the cannot be endowed, and yet in 
Truth the Baron and Feme were Jointenants during the Coyertyre 
3 mY . 27. b. per Cur, Mich. 33 & 34 Eliz. B. R. in Caſe of By., 
v. Baker. | 

13. If a Man gives in Tail to Baron and Feme, and after grants 4, 
Rever/jon of thoſe Lands to F. S. and then the Baron dies, and the 
Feme waives, and difagrees to the Eftate Tail, and claims her Dower . 
Now as to her there is a Nullity of Eſtate Ab Initio, and to ſuch In. 


tent the Law holds it as an Eſtate made to the Baron only; Perf 


OI 3 Rep. 28. b. Mich. 33 & 34 Eliz, in Caſe of Butler v. 
er. 

14. In a Writ of Dower the Tenant pies Ne unques Seiſie que 
Dower, and in Truth the Husband of the Demandant had an Eft: 
by Diſſei/in which was avoided by the Entry of the Diſſeiſee, and who 
had a Title Paramount ; It was agreed clearly that this is no Title by 
which the may have Dower. Win. 957. Paſch. 22 Jac. C. B. Berk- 
ſthire (Counteſs of) v. Sir Peter Vanlore. 

15. If there are o Fointenants in Fee, and one of them makes a Fe. 
offment in Fee, his Wite ſhall not be endowed. Co. Litr. 31. b. 


the Gonuſee &c. the Wife of the Conuſee cannot be endowed. Co, Litt. 31. a. 


16. 'Tenant in Dower ſhall not have Execution of a Reverſion after a 
Term on which no Rent was reſerved ; tor in ſuch Caſe it would be in 
vain to have Execution before the Term be ended; Per tot. Cur. and 
. accordingly. Comyns's Rep. 185. Mich. 8 Ann. C. B 

myn (Lady) v. Child (Sir Richard) 


— 8 — * * ml; 


(I) Of what Eſtate for a Collateral Reſpect ſhe ſhal 
be endowed. 


For Collateral Qualities. 
[Conditions &c.] 


1. J Fa an makes a Feoffment to the Husband upon Cond) 

tion that he ſhall enfeoff his Wife and Son, ant he makes a Fe 
offmenr accordingly and dies, the Wite ſhall be endowed of this 
For the Feoffment to her by her Hugband was void, but it appears 
the Intent of the firſt Feoffor was that ſhe ſhould have an Eſtate 
in the Land, and inaſmuch as ſhe could not have the Eſtate accord 
ing to his Intention, ſhe ſhall have the Eſtate which the Law Ribe 
her. 28 All. 4. Curia. Brooke Dower 62. 


2. Sl 
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2, So ir ſcems ik a F eoffment be made to a Husband vpon Con- 
dition to inteoff J. S. and he does it accordingly and dies, the Mile 
hall be indomed ; For his Intent does not appear to exclude the 
Wir of her Dower ; and ik this had appeared, pet it ſeems it 
mould not have ſtood with Law. It ſeems as it this was the 
Reaſon ot the Cale in 28 Af, 4. Brooke Dower 62. 

3. In Dower the Tenant ſaid that Tenant ' by the Curteſy granted bis 
Eftate 80 him in Reverſion, (who was Baron to the Feme now Demandant) 
rendering Rent, and for Default of Payment to re-enter ; he in Reverſion 
married the Demandant, and for the Rent- Arrear the Tenant by the Cur- 
tej entered; he in Reverſion died, and his Feme was barred of Dower 
by the Re-entry 3 tor Surrender may well be upon Condition. Br. 
Dower, pl. 74. cites 14 E. 4. 6. 

It a Man beTenant in Fee Tail general, and makes a Feoffment in Fee, 
and takes back an Eftate to him and his Wife, and to the Heirs of their two 
Bodies, and they have Iſſue, and the Wite dies, and the Husband takes 
anther Wife and dies, the Wife ſhall not be endowed ; For during the 
Coverture he was ſeiſed of an Eſtate Tail ſpecial, and yet the Iſſue, 
which 15 ſecond Wife may have, by Poſſibility may inherit. Co. 
Litt. 31. b. 

5. The ſame Law it is, if he had aten back an Eftat: in Eee- Simple, 
and after had taken Wife, and had Iſſue by her, yer ſhe ſhall not be 
endowed ; For that the Fee-Simple is vaniſhed by the Remitter, and 
her Iſſue has the Land by Force of the Intail ; But in that Caſe the Te- 
nant cannot plead that the Husband was never ſeiſed of ſuch an Eſtate, 
whereof the Demandant might be endowed, but he mult plead the ſpe- 
cial Matter. Co. Litt. 3 1. b. 


„ 


(K) At what Time ſhe ſhall be endowed. 


T7 the Husband enters into Religion, though it is a Civil Perk. s. 

1 Death inaſmuch as he is dead as to the World, for his 327 b. 
heirs ſhall have his Land, and a Writ of Mortdanceſtor, yet his Paare 
Wite thall not be endowed during his natural Lite, becauſe he entered cite Mich, 
into Religion with her Conſent, otherwiſe ſhe might deraign him ;31E. 1. 
and fo by her own Aſſent ſhe in a Manner vows Chaſtity as well as en! = 


het husband. 32 E. 1. Dower 176. 130 (0 
| "x 
Co. Litt. 33. b. Co. Litt. 132. b. S. P. Jenk. 4. pl. 4. S. P. 


2. The Death of Baron was ſuggeſted, becauſe of his Abſence ſeven And. 20. pl. 
Juri, and upon circumſtantial Proof, (none 3 * to the con- 42 * 
tary) the recovered. D. 185. a. pl. 65: Paſch. 2 Eliz. Thorn v. Rolf. 15 f. ack 
Point of Abſence is not patticul ly mentioned in either And. or M Bendl. 8 1 hy pa 

s not p ar ntio either „or Mo, —— 89. pl. 131. 8. 
& S P. and ſhe recovered her Dower. R 


3- Proof by 4 of the Death of Baron, and at the Eſſoign Day Proof Firzh. Tri- 
y 12 de Vita V iri, all agreeing in the ſame Points. Oui melius pro- l, Pl. 46. 
*a, melius habet. D. 185. a. pl. 65. Paſch. 2 Eliz. in Cafe ot Thorn —_— 
Kolt, cites Cui in Vita, Mich. 2 E. 2. 82, Over v. 


Tucker, 
Paſch 22 Jac. C. B. 8. P. 


(L) By 
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(L) By what Act or Thing a Woman may gel , 
"i ſelf of her Dower. 1's 
Wi 


Detainment of Charters, or of the Heir. 
What Charters or Heir. 


Perk. S. 355; 1. JEtaming of Charters concerning the ſame Land of Which fl 
. demands Oower, is a good {lea in Delay of her Dom 
Charters 14 I). 4 13. b. 14 D. 6. 4- 21 E. 3. 8. b. | | 
ought to 


concern the Land whereof Dower is demanded, and not other Lands deſcended to the Heir. 9 
17. a. the firſt Reſolution in Beding field's Caſe. * 


we 10 

2. [So] detatning of a Fine concerning the Land c. is a go M'i4 

Plea in Delay of Oower, though the Fine may be had 2 
the Treaſury. 1 E. 3. 12. h. Þ be had again 


Hob. 199, 3. Detaining the Heir 18 a good Plea in Oclav of 7 
S. F. admit- hrought againſt the Guardian in Chivalrv. 17 E. 3. 58. 87 


ted, per 
Cur See (M) pl. 2. and the Notes there. 


Co. Lite 39. 4 [So] if a Woman be endowed Ad Oftium Eccleſiz, and after 
a, S$ P.and the Death of the Baron lhe brings a Wric of Dower agaiat the 
= oe ＋ Guardian in 1 the Heir ot her Dusband, it is a (00d ln 
+35" the in Delay of this Oower, that the Demandant vetains the be 

Ye I 
Ward ; be- from him. 11 D. 3. Not. 6. inter oneam Burdett and Willie 
cauſe his Burdett, admitted per Jflue, and agreed by Plea. 11 H. 3 Dor 
e 187. the lame Cale, as it ſeems, but in Bardett's Caſe it is not u 
1 _ à preſſed what Oower thts was, but the clatms it as Land of whit 
if the Heir ſhe was nominatim dotata by her Pusband, 


comes in as 
Vouchee he ſhall plead the ſamePlea ; But he ſhall not plead Detainment of Charters, becauſe fach 
45 concern the Inheritance of the Heir belong not to the Guardian, 


5. The fame in a Writ of Dower Ex aſſenſu Patris, or Mattis 

11 1), 3. Oower 186. | 
The Blea of 6. In Dower, the Tenant faid that the Demandant detained from lin 
Derainment certain Charters concerning his Franktenement, and in Caſe ſbe would ts 
dmg liver them, he is ready to render Dower, and at all Times has been ready; 
is not 9%" And it was agreed, that this Detainer is no Plea, but of Charters (it- 
for more | : 5 ; 
Lands than cerning the Inheritance, and not of Land purchaſed ; And fo it ſeems ther, 
the Charters that if it concerns the Inheritance, though it be other Land than of which 
concern. the Dower is deizanded, yet it is a good Plea ; and there the Defendant 
D. 250. a, ; 2 * h Ch 72 A . a 
pl. 52. Trin. Was compelled to ſhew what Charters ſhe detained. Br. Dower, pl. 4 
6 Eliz. cites 22 H. 6. 16. 


Anon, cites 
22 H. 6. 


S. C. cited 7. Dower of four Acres; As to one Acre the Tenant vouched to Warrat: 
* d on A. ty, and as to the reſt that the Demaudant detained Evidences from hin 
ei chat Concerning the ſame Land, and ſhewed one ſpecially, by which 7. infeojts 
upon Deli- J. V. and R. his Father, habend' to them and to the Heirs of R. and 


very ot the ſhe would deliv ir them, be ts ready to render Dower ; Pool ſaid his Plea 
Charters ſhe goes 


Bower. 237 


\ 2 


—_ 


to all; for if ſhe detains Charters which concern any Part of the ſhall have 
fad in Demand, it is a good Bar ro the whole Dower, and the De- — +. BM 
_ ſhall be Land deſcended to the Tenant, and not of the Land 8 r= diately 
chaſed ; Per Newton, the Plea does not go to all. Br. Dower, pl. 48. 

| . 6. 42. 
Ft In Da. the Tenant ſaid that the Demandant detained certain 
Charters concerning this Land &c. and if ſhe will render &c. then ready to 
der Dower &c. The Demandant produced the Deed, and prayed Dow- 
gr. and the Deed was read, ſo that the Court perceived it was the ſame 
ed, by which the Demandant recovered. Br. Dower, pl. 53. cites 
6 $M againſt the Heir, who ſaid that the Demandant detained 
un him a Bag ſealed, with certain Evidences concerning the ſame Land, 
ind if ſpe will deliver it Sc. be is ready to render Dwwer, and a good 
lea, per tot. Cur. except Englefield, without ſbewing the Certainty of 
he Ewidences ; ®nere if it had not been in a Bag ſealed. Br. Dower, pl. 
| cites 18 H. 8. 1. 

wy In Dower, if the Tenant pleads that the Demandant derains 
ridence, the Demandant delivering in the Evidence may have Fudgment 
amediately ; But if ſhe denies the Detai ner of the Evidence, and that be 
und againſt her, ſhe ſhall boſe her Dower ; Per Cur. Obiter. Hob. 
199. Mich. 15 Jac. in Caſe of Brickhead v. Vork (Archbiſhop.) 
11. & in the Caſe of Dower brought againſt a GHardian in Chivalry 
to pleads the Detainer of the Heir his Ward. Ibid. 


— — 
fiat 

te 

* (Mx) Detinue of Charters. [Or Heir. 

E Il ho may plead it. [And How.|] 

ft 

hich | 


Fa Wife be with Child, the Heir for the Time being cannot In Dower, 


plead Detinue of Charters ; For ſhe may keep them for the el 
ant. 41 E. 3. 11. b. wn 


detained cer 
| | tain Eviden- 
s concerning his Inheritance, and declared what, and that he has been at all Times ready to render Dower 


attis e lad delicered them, The Feme, as to two of the Deeds, intitled herſelf by Gift to her and ber Baron, 

© a to the reft, where the Tenant intitles bimſelf as Brother and Heir of the Baron, ſbe ſaid that ſhe is en- 
n bi Y ber Baron, and keeps the Deeds to the Cſe of the ſame Infant who ſhall be Heir, if God give him 
14 0s Inh ; Judgment &c. and Iſſue <vas taken that ſhe was not enſeint the Day of bis Death, and not if ſhe 
1 47 5 enſeint by ber Baron the Day Ec. Br. Dower, pl. 8. cites S. C. Br, IJuss joines, pl 6. Cites 
* 4 C&S. P. accordingly. 


there, 


. In a Writ of Dower againſt the Guardian in Chivalry, he maps. P. bur he 


ed ad in Delay of Dower, that the Ilauntiff detains the Heir from nne 
pl. A . 17 E. 3. 58. b. aduutted. viz. J. Son 


and Heir of 
T. Br. Dower, pl. g. cites 22 H 6. 16. —— S. P. and ſhall ſhew whether Male or Female, or 


wiſe Eloignment by the Demand int is no Plea Br. Dower, pl. 67. cites 2 H. 7. 6. 8 P. 
þ decannor piead Detainment ot Charters ; For he cannot conclude his Plea thus, viz. “And if 
"ne Demandant will deliver to him the Charters &c For the Charters which concern the Inhe- 


face of the Heir ſhall not be delivered to the Guardian. 9 Rep. 19. reſolved in Bedingfield's Caſe, 
parts it ſo adjudged in 10 E. z. 49. a. 


Varrals 
in hin 
afenſed 
an 
1is Plea 

goes 


Ppp 5 5. In 


238 Dower. 


8. C. cited 3. In a Writ of Dower, if the Lenant vouches the Heir in War 
I one's the Guardian may plead in Delay of Oower, that ſhe detaing 4 
in Beding. Heir from him, though the Guardian could not have rendered ;; 
feld's Caſe. her Dower before this Time ; For he may render it now, E 


3. 58. b. Curia. 2 
A Man having a Charter which concerns four Acres of Socage Ian 
he deviſed three to his youngeſt Son, and four to his Wife for Liſe, the h 
maind:r to a Stranger, and died. The Wife entered in the Acre * 
happened upon the Charter, and brought a Dower of three Acres againſ 
the youngeſt Son, who pleaded Detinue of Charters in Bar, and th, 
if ſhe would deliver, he was ready to render Dower ; But in the Conclujgy 
he ſaid, yet ready to render, leaving out the Condition, , &. which 
is a Confeſſion, and adjudged for the Complainant. D. 230. pl. 52, 
Trin. 6 Eliz. Anon. 
A Feoffee 5. No Stranger, though he is Tenant of the Land, and has the Ex. 
cannot plead dences conveyed to him, can in a Writ of Dower plead Detainmey 
2 of Charters, but this Plea lies only in Privity, viz. for the Heir d 
agreed per the Baron. 9 Rep. 18. a. Hill. 28 Eliz. the third Reſolution in Be: 
Cur, Cro. dingheld's Caſe, | 
E. 367. pl. | WD , 
2. Hill. 37 Eliz, B. R. in Caſe of Stokes v. Annesby: 


— 


6. Detainment of Charters is tiot pleadable by Tenant by Refer, 
who has a Reverſion after Tenant for Life, becauſe he cannot render 
her Demand, and is a Stranger, and therefore Seiſin was awarded u 
the - SIGIR 9 Rep. 18. b. 19. a. per Cur, cites 8E z. 554 

þ 3. 
ye The Heir in ſeveral Caſes ſtands in the Degree of a Stranger, ad 
ſhall not have this Plea. 9 Rep. 18. a. Hill. 28 Eliz. in Bedingte 
Caſe. 

8. As if the Heir hath the Lands by Purchaſe. 9 Rep. 18. a. 

9. It the Heir has delivered the Charters to the Woman, he ſhall no 
plead the Detainment of them, for he has them with his Conſent 
9 Rep. 18. a. 

10. So if the Heir is not immediately vouched by the Tenagt, but tt 
Tenant vouches one who vouches the Heir. 9 Rep. 18. a. 1 

11. So if the Heir coming in as Vouchee, has no Land in the ſaheC cat 

1). 9 Rep. 18. a. 


(NJ) [Detinue of Charters in Bar of Dower.] 
How to be pleaded. 


Dover a 1. IF Detinue of Charters is pleaded in Delay of Dowe, 
Heir 4 wr that pleads it ought to allege What Charters they are (0 (! 
fad bee tainly as in a Declaration of Oetinue for them, 14 V.6 


wwAas ready Ip + 3+. 12. 


to vender | Yrs. | 
Dower if ſhe <vould render to bim certain Charters concerning his Inheritance, which ſhe detained imm 6 


Per Cur, you ſhall ſhew what in certain, and this is reaſonable, by reaſon of the Verdict to the Tuche 
that it appear to the Court to whom they belong ; For if they belong to the Defendant by Purc aſe, 
not by Inheritance, he is put to Writ of Detinue; but it they are in a Box ſealed &c. he ſhall not 

clare in certain. Br. Dower, pl. 67. cites 2 H. 7. 6. 9 Rep. 18. a. S. P. reſolved in Bedi 
field's Caſe, ſo that a certain Iſſue may be taken, and cites 22 H. 6. 16 a. 2 Hf. 7 6. a. 14 H. 6.4 


and 18 H. 8. 1. a. 


_ 
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.-5.a pl. 52. Trin. 6 Eliz. 
#J ; 


>. Dower againſt two Femes, who ſaid that the Feme Demandant was 
"nz of their Father, and that all the Land of the Baron deſcended to them 
Hur &c. and Partition was made between them, ſo that certain Land 
„ allotted to the one, and certain to the other, and for the one he ſaid, 
kt the Demandant detained à certain Box full of Muniments touching the 
"heritance of the Feine Tenant, and if ſhe will deliver the Box ſhe is ready 
\ render Dower, and at all Times has been, and demanded Judgment if 
e may demand Dower betore the Delivery of the Box; And for ths 
her Daughter it was ſaid, that the Demandant detained the ſame Box 
nd two Indentures, and that in the one it is contained, that A. infeoffed 
» Father of this Feme of the Tenements to her aſſigned in Partition, and in 
bs other Indenture it is contained, as the Father of the Tenant granted to B. 
| Rent-Charge, that if the Father performed certain Conditions, that the 
Rent ſporuld ceaſe, and that the Box and thoſe Indentures came to the Hands 
/ the Demandant after the Death of her Husband, and demanded Judg- 
nent it betore the Delivery of thoſe ſhe may demand Dower ; And the 
Nmandant as tothe Box ſaid that ſhe is ready, and at all Times has been; 
by which, as to this it was adjudged, that the Demandant recover 
wer, and no Party amerced; and fo as to her who firſt pleaded the 


, etinue of the Box, and to the other the /a:d, that as to the firſt In- 
ender denture ſbe newer took it, and the other e contre; and as to the other In- 
ed o cure ſbe ſaid that He had delivered it to the other Parcener ; And it was 


awarded that ſhe deliver the Box to her who rendered the Dower for 
her Part, and as to the Dekwery to the one Parcency of the Indenture 
which concerned the Purparty of the other, ſhe demurred &c. et adjorna- 
cur, therefore quære. Br. Dower, pl. 41. cites 21 E. 3.8. 

3. In Dower, the Tenant ſaid that Actio non; For his Father was 
poſſeſſed of a Cheſt and Charters, and of two Fines in Special, and divers 
uber Charters which concerned the Land which is deſcended to him from his 
Father, which come to the Demandant, and he is, and at all Times has 
bw, ready to render Dower in Caſe (he would deliver the Cheſt and Char- 
ter; ; And the Demandant ſaid, as to all the Charters except the two Fines, 

e has been always ready to deliver them, and offered them to the Court, and 
to the two Fines, that they came not to her Hands ; Per Martin ]. where 
the Cheſt is open, you ought to declare every Charter ſpecially, and the ſame 
in Detinue of a Cheſt open with Charters, quod Curia conceſſit, quod 
nota bene. Br. Dower, pl. 57. cites 14 H. 6. 4. | 

4 He that pleads Detainment of Charters ought to plead that he 
bas been always ready to render Dower, and yet is it the Demandanc 
would deliver to him the Charters. 9 Rep. 18. a. 19. b. Hill. 28 Eliz. 
in Bedingfield's Caſe. ä 

5. Detainer of Charters is no Plea after Imparlance; for per Cur. He 
that pleads this Plea muſt plead that ftom the Time of the Death of 
his Anceſtor paratus fuit & adhuc paratus exiſtit to aſſign her Dower it 
the would deliver the Charters. 1 Salk. 252. pl. 2. Paſch. 3 W. & 
M. in B. R. Burdon v. Burdon. 


e Certainty of the Charters ought to be alleged, unleſs they are in 4 Cheſt, Box, or Bag ſealed &c 


Cumb. 183. 
Show 271. 
and Judg- 
ment afirm'd 
inB R. 
Comb. 183. 


S. C. the Plea goes only in Abatement, and Judgment affirmed Niſi &c. 


(o) nat 


* — —— — 
— 


— — 
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Dower. 


(O) YYVbat AF of the Baron may bar the Wife g * 
i her Dower. 9.85 


1. TIF Land be mortgaged to the Baron, and the Condition 
broke, and afterwards upon the Agreement the Mortgagor hyy 
the Lands again by Payment, pet the Wife of the Mortgagee Chat 
be endowed after the Heir of the Baron hath recovered, and | | 

ſeems before; but this ts a Quere. 41 E. 3. 1. b. 
Co. Litt 32. 2. If a Man takes an Alien to Wife, and afterwards he aliens bis Lung 
a.S b. — and afterwards ſhe is made a Deni xen, ſhe ſhall not be endowed); for fi 
on was abſolutely diſabled by the Law, and by her Birth not capable q 
were natu- Dower, but her 8 and Ability began only by her Denixation 

i 


ralized by 13 Rep. 23. Hill. 2) Eliz. in Chancery in Menavill's Caſe. 
Act | 
Parliament. Ibid, 


Co. Lit. 33. 3. If a Man ſeiſed ſeiſed of Lands in Fee takes a Wife of eight Yun 
a 8. F. of Age, and aliens his Lands, and afterwards the Wife attains to th 
Age of nine Tears, and atterwards the Husband dies, the Wit 
ſhall be endowed ; For although at the Time of the Altenation the 
Wife was not dowable, yet for as much as the Marriage, and Seiln 
in Fee, was before the Alienation, and the Title of Dower is not cop 
ſummate until the Death of her Husband, ſo as now there was Var. 
riage, Seiſin in Fee, Age of nine Years during the Coverture, and the 
Death of the Husband, tor that Cauſe ſhe thall be endowed, ; tor it is 
not requiſite that the Marriage, Seiſin, and Age, concur together all a 
one Time, but it is ſufficient it they happen during Covertute. 1z 
Rep. 22, 23. Hill. 27 Eliz. in Chancery in Menavill's Caſe. 
4. Though the Husband aliens the Lands or Tenements, or extins 
guiſhes the Rents or Commons &c, yet the Woman {ſhall be endowed, 
Co. Litt. 32. a. . 


oy. 


— 


> + (P) Nhat Act of the Feme will bar her of her Dower, 
= AW; 
Elopement. 


* Br. Dower I. F ſhe elopes from her Husband with another Man, and con- 
pl. 12. cites tinues in Adultery with him without being reconciled ti If 
SCL  Husband before the Death ol her Husband, ſhe ſhall loſe het 
.d. §. B. Dower. 43 E. 3. 19. 19 E- 4. 30. Perkins S. 354 47 E. 3. 2 
— F. N B. Vide Statutum Robertt Primt, cap. 13. apud Scotos according. 
150. (H) Weſt. 2. Cap. + 38. according. 


+ This ſeems miſprinted for 34. 


Co. Lit. 3 2, The ſame Law if ſhe elopes with the Adulterer and is not 
b S. P. — reconciled, though the does not ſtay with the Adulterer. Jerkilts 


b. 
Inſt. 426. 
. D. 354 


Liu «2, 3. The ſame Law if ſhe be reconciled to her Pusband by te 
SIT Cn Holy Church. Perkins S. 354. and not of her 
C©0o00-Wlint, 


4. 80 


— 
— 
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— b : — — 
it tbe Wife elopes with her good Will, and ſtays with che F. N 8. 
f | Fro againſt her Will, ſhe ſhall loſe her Dower. Perkins 2 (H) 


if ſhe re- 
354. mains with 
8 ach i Fa 2 | the Aqdul- 
he ſhall loſe her Dower; but if ſhe remains in Adultery upon the Husband's Lands or Te- 
* ne ſhall have Dower; becauſe the ſame is not an Elopement. Co. Litt. 32. b. A 
4 Inſt 436. S. P. and ſo if afterwards the Adulterer turns her away, yet ſhe ſhall be ſaid morari 
. m Adultero within this Act. 


80 if ſhe be raviſhed and ſtays with the Adulterer during the See the 
f of the Husband my without Reconcilemenr, ſhe ſhall Notes at 
it her Dower. 43 C. 3. 19. b. 1 
But it the Mike be raviſhed and ſtays with the Adulterer againſt g. power, 
ger Will ſhe ſhall not loſe her Dower. 43 E. 3.19. b. pl. 12 cites 


S. C. 
Perk. S. 354. S. P. See tit. Rape, pl. 4. and the Notes. 


„So if after Elopement the Mile be reconciled to ber husband 2 pl. 18. 

| his Free Will without Coertion of Holy Church, ſhe ſhall have - 7+ 
Dower. Perkins S. 354. D. I, 2. Ma. 107. 23. ; 

8. Tf a Man grants his Wife with her Goods to another, by S. C. cited 
orce of which the Wite lives with the Grantee afrerwards all the CROP 155 
Lie of her Husband, this ſhall loſe her Dower, becauſe fhe lived in e 
1 adultery with the Grantee notwithſtanding the Grant of the Deca at 
aro, 30 E. 1. Libro Parliamentorum Fol. 96. Willielmus Large de 
e and Manger; his Mile s Cafe. Adjudged in Parltament. Jede n 


Verhumn 
which Ld. Coke ſays he cites for tlie Strangeneſs thereof. 


9. Tf the Friends of the Husband eſloin him from his Wife, fo that 
e Wite does not know what is become of him, and the Friends of 
he Husband publiſh that the Husband is dead, and after they procure 
he Wite to releaſe all Marrtages and Intereſts, which the can have 

hin as her Husband, and after the Wife by the Perſwaſion of the 
nends of the Husband marries with another that dies, and ſhe takes 
other Husband, to whom JNotice is given that the firſt is living, 
ut no Notice was given thereof to the Mile, though the Witte 
Ives in Adultery, and though the Dusband was not out of the 
&calm or beyond Sea, ſo that the Wite ought to take Notice 

it he was living, yet inalmuch as ſhe non wap wy Virum Sponte, 
s the Statute ſays, but by the Perlwaſton of the Friends of the 
husband that he was dead, and it does not appear that ſhe ever 
ew that he was living, thts is not any ſuch Elopement as to bar 
er of her Dower. Mich. 12 Ja. between Green and Harvy. er 
Lutiam. 
10. Tf the Wife elopes from her Husband, and after lives with her Te prove 
udband Years and Days till the Death of her Husband, with the eee 
00d-will! and Afent of the Husband without Coerſion of Holy uk; aan 
hurch, this ſhall not bar her of her Dower, though it is not Evidence 
wert d that ſhe was reconcii'y to her PDusband. 19 E. 3. Elope- bit che) 


| lay together 
1 a t 94. | | ſevera 
king gts in ſeveral Places after the Departure and Separation, and demean'd themſelves as Husband 


Wife. It was objected that they never dwelt together in the ſame Houſe, but liv'd aſunder; and 
hat ſhe continued in Adultery with one or another all along during her Husband's Lite, ſed non 
llocatur ; For there might be ſeveral Elopements and ſeveral Reconciliations, and the Tenant at 
Is Peril ought to take Iſſue upon one. D. 105. b. 107. pl. 22, 23. Haworth v. Lady Powis. 
But though ſhe does cohabit and is reconciled, yet it it be by the Coexcion of the Church ſhe 
Mall looſe her Dower. 2 Inſt. 436. : 


Aq 11. Tf 


— 
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But if a Man 
ſeiſed ot two 
Manors in 


Fee, taketh WIthout —＋ reconcil'd, pet this ſhall not bar her of her 


« Wife, and becauſe 17 | 
when the 5 E. 2, Dower 153. adjudged. 
Husband 1s 
dwelling at one Manor, the Wife goes unto the other Manor, and when ſhe is there ſhe liveth ; 
Adultery, it is ſaid that by doing ſo ſhe ſhall nor loſe her Dower, becauſe it cannot be intendel 
running away from her Husband, when the Law cannot intend that ſhe can dwell upon the M. 
of her Hoeband without the Agreement of her Husband, tamen quere, Perk. 8 355. 
It the Wife doth elope from her Husband's Houſe of Habitation, and commit Adultery in 
other the Lands or Manors of her Husband, this without the free Reconciliation ot her Hude 
within the Purview of this Statute. 2 Inſt 430. | 
It was ſaid by Daniel that an Elopement is not Bar of Dower Ad Oſtium Eccleſia. Noy. 108. 


Dower. 


2 Int. 436. 12. The ſame Law, though the Wife lives in an Houſe of the 6g 


. P. Contra Tenant of the Manor. 8 E. 2. DOawer 153. adjudged, 
though . 


Coke ſays, it has been held otherwiſe, 


Noy. 108. 13. Tf the White be divorced for Adultery (which does not Diſſol 
Sol the Bond of Marriage by the Canon Law, nor of our Church 
Im this * Realm, but is only a Menta & Thoro) f yet this thal 


— RID 
Trin 2 Jac. bar yer of her Dower. 
C. B Powell 
v. Weeks reſolv'd e Contra, becauſe it is not + a vinculo Matrimonii. Godb. 145. pl. 1% 
2 Jac. C. B. adjudg'd that ſhe ſhall have her Dower. Lady Stowell's Caſe and feems to be $.(, 


4 


Co. Litt. 33. 14. With this agrees the Law of Scotland. Skene Regiam M. 
b. contra. jeſtatem 43. b. Perl. 5. : 
15. With this agrees the Civil Law. Reynolds of Divorces 86. 
16. So the Canon Law is according. Reynolds of Divorces 8 
It ſhe goes 17. 13 E. 1.W. 2. cap. 34. If a Woman willingly leaves ber Hil 


willingly | | 
vin % band, and goes away and continues with her Advowterer, fhe ſpall | 


the Adul- barred for ever Action to demand her Dower ; 
terer, this 

is a Departure and a Tarrying, though ſhe remains not continually with the Adulterer the fl 
loſe her Dower. Co. Litt. 32. b in Principio. 

In this Caſe of Elopement, and remaining with the Adulterer &c. the Wife could not be barr 
2 Dower by the Common Law, though a Divorce were ſued and had tor the ſaid Adultery 
2 Inſt. 435. 

A the Words of this Branch be in the Conjunctive, yet if the Woman be taken away nx 
Sponte, but againſt her Will, and after conſents and remains with the Adulterer without being reom. 
ciled &c. ſhe ſhall loſe her Dower; for the cauſe of the Bar of her Dower is not the Manner of the 

oing away, but the remaining with the Adulterer in Adultery without Reconciliation, that is tis 
Bar of the Dower. 2 Inſt, 435. | 

It the Wife goes away with the Husband's Agreement, and conſent with A. B. if after A. B. c. 
mit Adultery with her, and ſhe remains with him without Reconciliation, ſhe ſhall be barred of het 
Dower by this Branch; 2 Init 435. 

But the Husband may give Licence to a Man to carry his Wife to his Houſe, and this ſhall be. 
good Bar in Action brought de Muliere abducta cum bonis viri. 2 Inft, 436. 


Note, that 18. Unleſs her Husband willingly, and without Coercion of the Chun, 
2 Meg reconciles her and ſuffers her to dwell with him. 
ent without Reconciliation made by the Husband Sponte, ſo as Cohabitation only in the ſame Houl 
with the Husband avails her not; a Fortiori though ſhe remain with the Avowterer in any of th 
Lands or Manors of her Husband, yet ſhe ſhall be barred of her Dower by this Branch, without he 
Husband's free Reconciliation, although it has been otherwiſe holden; and the Reaſon that tf 
yielded is, becauſe ir is no Elopement; whereas it appears before that the Words of Reliquerit® 
Abierit are not of the Subſtance of the Bar of Dower, but the Adultery, and the remaining with 
the Adulterer, as is aboveſaid ; and although ſhe and the Adulterer remain within any of the Land 
or Manors of the Husband, yet (the Words being Si uxor ſponte Reliquerit & Abdierit) he 


Dower. 2 43 


«and gone from her Husband in that Caſe, which is a Perſonal Offence; See the firſt Part of the 
#irures, Sect. 36. for bars of Dower, whereunto you may add a Caſe in Tr. 9 E. 2. Fol. 65.in 
wo meo, That if a Woman ſay ſhe is conceived with Child by her Husbarid whilſt he lived, 
«in Truth is not, whereby the next Heir is diſturbed, ſhe ſhall loſe her Dower, it the acknow-- 
we the ſame before the Juſtices. 2 Inſt. 436. 


19. In Dower Detendant pleaded Elopement in the Wiſe; Wile 
plied that her Husband had bargained and ſold her to the Adulterer ; 
4 held bad. 12 Mod. 232. Mich. 10 W. 3. Coot v. Berty. 

20. Articles to ſettle Lands in Fointure, are in Nature of an actual 
intare, Which is not torteired by an Elopement like Dower. 
Wms's Rep. 276. Paſch. 1734. in Caſe of Sidney againſt Sidney. 


b. * * _ a 4 


r 


(p. 2) Barrd or not. By Act of After-Husband. 


| Wiſe is intitled ro Dower of the Lands of her fifſt Husband 3 

her ſecond Husband accepis for this Dower leſs than her third 
rt; after the Death ot this ſecond Husband foe may waive it, and 
ave her tull third Part. Jenk, 79. pl. 56. | 


(p. z) Delayed or ſuſpended. In what Caſes, 


IN Dower Rent was granted by Fine, with Condition that when 
any Heir is within Age the Rent ſhall ceaſe during the Nonage, 
bd the Feme recovered Dower during Nonage, & Ceſſet executio till the 
Il Age of the Heir, nota. Br. Judgment, pl. 41. cites 24 E. 3. 61. 
2. In Dower it was agreed per Cur. that where the Tenant vouches 
Heir in Ward of the King in the ſame County, where the Writ is brought, 
te Demandant ſhall not recover till the Warranty be determined. Br. 
ower, pl. 2. cites 3 H. 6. 17. 
4. The Heir of the Husband makes a Leaſe for Years of the Land to 
Vie after the Husband's Death, now during this Leaſe Dower is 
pended. But not fo if ſbe has taken another Baron, and during the 
verture the Heir of ſuch Baron makes to him and the Feme ſuch Leaſe tor 
ears and ſecond Baron dies; If the waves this Leaſe Dower is not 
Ilpended. lenk n3. pl. 38. 
4 A. an Husband ſeiſed ot Land held of the King by Knight's Ser- 
dies, his Heir within Age and in Ward to the King; the King 
Patent grants 10 the Widow of A. the Wardſtip of the Body and Land 
the Heir during his Minority ; this Patent ſuſpends the Widow's 
Jower during the Nonage, tor her Dower and ſuch a Patent are in- 
niſtent, Jenk. 73. ol 38. 
5. A. ſeiſed of Lands in Fee makes a Leaſe tor Years rendring Rent, 


out ths 

5 he BANS ales Nife; after the Death of A. the Wiſe ſhall have Judgment 
wem d have the third Part of this Land for her Dower, and ſpall have a 
ln ira Part of the Rent; but ceſſabit executio for the Poſſeſſion of the 
hc nd during the Leaſe. Jenk. 73. pl. 38. 


6. Contra 


— — 


a — 
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— 


— . 


6 Contra if he had vouc bed him and prayed that he ſhould be | Pa 
moned in another County; For there the Demandant all recover! 
diately; quod nota Diverſity. Br. Dower, pl. 2. cites 3 H. 6. 15 
Roll Rep. 7. Dower is demandable againtt an Infant, and he ſhall not hy 


Arg 326, his Age. Cro. J. 111. pl. 8. Hill. 3 Jac. B. R. Smith v. Sig, | 
S. P. But i 

great Default be in the Wife, Age ſhall be allowed As if ſhe does not bring Aion in a lone Time 
the Title accrued, there if the Infant be in by Deſcent, after her Title accrued, Ave lies, A. 
Caſe of Harvey v. Wyatt, cites Fleta lib. o. cap. 43. and Bract. 252. and Britt. cap. 111. fol wy 


; ge 


* 4 * 


(Q) What Att of the Baron ſhall bar the Feme of 
her Dower. 


Recoveries at the Common Law. 


[And other Alienations by him.] 


5 T the Common Law if the Baron was once ſo ſeiſed that d 


. Wite was entitled to Dower, it he after aliened the Lan 
and a Recovery was after had in a real Action upon another Poſſeſo 


vet his Wife ſhould have had Dower. 47 E. 3. 13. b. 14 U. 4 x 
admitted per Illue. 18 
2. If a Man recovers in Value againſt the Husband by a Warm 
Aunceftrel ; yet the Wife ſhall be endowed, becauſe the ſame is h 
Force of the Warranty made, and not by Reaſon of Eigne Title t 
the Land, F. N. B. 150. (D) 


It appears by 3. Weſt. 2. cap. 4. 13 E. 1. The Wife ſhall be endowable as mi 
the Pream- where Land was recovered againft her Husband by Default as by Cran 


ble of this ſo that although the Land was ft by the Husband*s Default, get th 


— 22 A ſhall be no good Allegation for the Tenant, but he muſt then proceed 
very had ſhew his Right, otherwiſe the Wife ſhall recover. 

been in a 

real Action againſt the Husband, and the Husband did render the Land to the Demandant, that u 
withſtanding this Recovery the Wife ſhould recover her Dower. But it the Husband had Jof 
Detault, it was a Queſtion and a Doubt whether in that Caſe ſhe ſhauld recover or no; and fon 
Judges would * Judgment for the Woman, and ſome were in a contrary Opinion. Here is to 
noted, that a Recovery by Reddition ot the Husband, is not of ſo great Account in Law as a Be 
covery againſt the Husband by Default; but therein before this Act this Diverſity was holden 
Law, that if in a Writ of Dower the Tenant did plead the Recovery in Bar, the Demandant nig 
reply, Que ceo fuit per Fraud, ou per Colluſion, ou per gree le Baron, as Britton ſays, who wil 
before this Statute ; bur it it were by Default without Covin, then the greater Opinion was tht W 
barred the Feme. 2 Init. 349. 

But the Reddition of the Husband was holden for clear Law, as it was adjudged the Year 
fore the making of this Act, ſo that the Wife was ready to maintain the Title of her Hu 
2 Inſt. 349. 

All this is to be underſtood, where he that recovers has no Right, for where he that recore 
either by Reddition or Default had Right, there neither the common Law nor this Statu:e eta 
ed thereunto. 2 Inſt. 350 

If the Recovery be had by Verdict, the Feme ſhall not falſify in the Point tried, bur ſhe m 
fay, that he might have pleaded a better Plea, or contcſs and avoid the Recovery. 2 Loft. 355 


4. In Dower the Tenant volic bed himſelf to ſave the Tail, upe 
which he entered into the Warranty, and ſaid, that at another Tin"! 
Father brought Writ of Right againſt the Baron, who wouched Hime, 
ſave the Tail, upon which the Father of the Tenant ſaid, that the B 


had nothing of the Gift of him whom he ſuppoſed gave, and upon 


PI „EP 
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ly were ar Iſſue, and found for the Father of this Tenant, then De- 
uindaut, that the Donor did not give Sc. upon which the Father of this 

nant recovered judgment. Haſtings ſaid, You have not denied the 

Eil of our Baron, nor have you averred that your Father had ſuch 

Title as you ay and fo recovered upon Dilatory, and prayed 

Dower. Parſhe ſaid, Your Baton and his Heirs thall be bound by the 
Recovery, and put to Attaint. And by the Common Law every Recovery 

tings the Feme unleſs it was upon Render, and the Statute does not aid 

au any Recovery but Recovery by Default, in which Caſe the Title, 

Thich was not tried againſt the Baron, thall be tried at the Suit of the 

Feme ; but Recovery by Action, tried againſt the Baron, is not aided 

by any Law, and prayed that the be barred; and ad jornatur. But by the 

Book Parkins fol. 73, 74. the Feme may falſify Recovery had againſt 

der Baron by Action tried. But Brook ſays, this is not Law in the 

Lime Point which was tried & c. And the like was held Mich. 47 E. 3. 

il. 13. that the Recovery againſt the Baron by Action tried remained at 

% Common Law, and therefore the Feme ſhall not falſity. And by 

0 H. 6. Firzh. Faux. Recov. 15. 4 Feme may falſify Recovery by Action 

ried agarnſt her Baron in another Point, but not in the Point which was 

id, Br. Dower, pl. 24. cites 49 E. 3. 23. | 

5, Where Land 15 recovered again” he Feme Tenant in Dower upon Br. Reftore 
lu, which does not diſaſſirm the Þ ſeſſion of the Baron, as where the &c. pl. 50 
lads that not hing paſſed by the Deed in Scire Facias upon Fine againſt cites S.C 
in who pleaded a Feoffment of ber Baron by Deed, which paſea againſt 

in, by which the other recovered againſt him ; in this Caſe the Feme 

$ not teſtored to the Writ of Dower ; but this Matter pleaded in 

Frit of Dower is 4 good Bar. Br. Dower, pl. 26. cites 50 E. 


4 4 
Arran 


* 
19 lj 


tle 


| 6. And per Wiche, where the Baron loſes by Dilatory, as upon Non- S. P. For 
ure or Miſnoſiner of the Vill &c. the may tallity in Writ ot Dower. this does. 


ir. Dower, pl. 26. cites 50 E. 3. 7. the Poieth. 

| Eo | on of the 
ron ; but contra it ſeems upon Recovery upon Dilatory againſt the Feme herſelf heing in Dower ; Note a 
liverſity. Br, Reſtore &c. pl. 1. cites S. C. 


as wil 

| Gai , The Husband levied a Fine of his Land and died. The Wife Dal. 109 

Jet TI froe Years after his Death brought Writ of Deer, but did not pur- pl. $8. Crave 

ed her Writ till fix Years were paſt, Manwood and Harper J. held ” _— 
P 0 1 no Bar; but Dyer e contra. 3 Le. 50. pl. 11. Trin. 15 Eliz. bela accord- 

FE: B. Anon. * 


d Joſt! 
and fon 
e is d 
as a Ke 
holden it 
ant mig 
ho wit 
as that 


: o. 33. 

| 154. Paſch. 5 Eliz. Anon. S. P. Dyer thought that ſhe was barred becauſe ſhe had Title ac the. 
nc of the Fine levied by the Intermarriage, though it could not be executed till after the Death 
{ the Baron; And the Reporter ſays, that a Precedent was ſhewn Anno 6 H. 8. where all the 
liter was pleaded, —— Dal. 52. pl. 21. 8 C. in totidem Verbis. — D 224. a. pl. 28. 
Vamport v. Wright, S. P. and ſeems to be S. C. Tbid. Marg. ſays it was ſo adjudged Mich. 
& 52 Eliz. C.B. and that it was alſo agreed Paſch. 34 Eliz. per Cur. — — She is barred by 
ne and Nonclaim in five Years after her Husband's Death. 2 Rep. 93.a cites it as adjudged 4 U. 
—— Dd. P. Arg. 2 Roll Rep. 69 citcs 15 Eliz. Paine's Caſe. S. P. if ſhe he of full Age, 
and Memory, out of Priſon, and within the four Seas. Gouldsb. 148. pl. 51. Hill., 43 Eliz. 
0% —-=—— And bringing a Writ of Dower within the five Years is no Bar to ſuch Fine unleſs 
te Return of the Writ be pleaded. 2 Le. 221. pl. 296. Hill. 30 Eliz. C. B. Fitzbugh's Caſe. —— 
| the brings a Writ within he five Years againſt one not Tenant of the Land, that 1s not any Clain: 
= the dtatute, but if ſh bring a Writ againſt four that are Tenants, and two die, and ſhe brings 
Vrit againſt the others by Jourzeys Accounts this is a good Claim within the Statute, though the 
cond Writ was after the Tine [1miied ; Per Hobert Ch. J. Win. 66. Anne Summer's Caſe, ——-— 
t Quzre here it the two that died were not Tenants. Ibid. 


. 4& 5 F. & MM. 16. This Act ſball not extend to bar any Widow of 


Ver it 
Eu 


recore 
ne extend 


1 the 


d. 550. 


l, 1 7 Mortgagor from her Dower, who did not legally join with her Hus- 
177 n fuch Mortgage, or otherwiſe lawfully exclude herſelf. 
i : 


pon il 


(Q. 2) Barred. By Acts of Baron and Feme. 


1. IN Dower the Tenant ſaid, that he himſelf levied a Fine to the Hum 

now Demandant, and to her Baron come cev que &c. and thy 
the ſame Feme and her Baron granted and rendered it again to the Tena 
with Warranty of the Feme, and the Feme ſaid, that ſhe had nothing jg 
as Feme, and therefore was admitted no Bar; quod miror, by Rey 
of the Render and Warranty of the Feme himſelt, tit. Dower in Fiut 
160. and 165. M. 19 E. 2. and 145. M.6.E. 2. Fine upon Conuſancec 
Droit come ceo que &c. by the Baron and Feme ; quod mirun! 
For this is a Gift by Colluſion. Bur otherwiſe it is of a Fine ſur Real; 
For the Title of the Feme does not take Place till the Baron is dead, and 
a Releaſe of later Time, and therefore there the may conteſs and au 
the Fine. Br. Dower, pl. 77. cites 13 E. 2. 

2. Fointure was made after the Coverture, the Husband and Vii 
levied a Fine Sur Conuſance de Droit &c. of the Fointure, it ſeems cley 
it it be as that which the Conuſee had of the Gift of the Husband, tha 
is no Bar in Dower ; and the Election is not given to the We til 
after the Death of the Husband, according to the Stat. 27 H. 8. c, 1; 
D. 358. b. pl. 49. Trin. 19 Eliz. Anon. | 

S. P. Tho 3, Feme barred of her Dower by joining in a * common Recovery vil 


ſhe has no ith her Baron. PI. C. 115. 20 Eliz. Eare v. Snow. 
Recompence 


Pig. of Recov. 66. cites Pl. C. 514 and 2 Rep. 74. 78. and ſays, He has heard ſome learned l 
queſtion this, becauſe ſhe has zo Eſtate then in eſſe, but he ſays with Submiſſion, the ſame may be ft 
againlt a Fine, and the ccemmon Recovery eſtops her as Party, and the Recovery diſaſfirms herf; 
band's Titles to the Lands of which ſhe was dowable. —— So by a Fine though the Uſes we 
declared by the Husband only. Ow. 6. Trin. 28 Eliz. C. B. Hamington v. Rider. 


4. If a Woman has Title of Dowcr and by Covin cauſes the Tenant 
the Land to be diſſeiſſed by a Stranger, againſt whom ſhe brings a Witt 
Dower, and the Feme recovers, yet this is void, and the is not rem 
ted. 3 Rep. 78. a. Hill. 44 Eliz. in Canc. in Fermor's Cale. 

5. It Baron and Feme levy a Fine the Feme is barred of her Done 
Per Coke Ch. J. in a Nota ſays, that it is ſo without Queſtion no 
10 Rep. 49. b. Mich 10 Jac. in Lampet's Caſe. 

6 Fine levied by Feme Covert to confirm a Leaſe is no Bar of K 
Thirds after the Leaſe ſatisfied by the Profits. Chan. Rep. 132 
Car. 1. Naylor v. Baldwin. 

7. Feme joined with her Husband in a Fine in order to make a li 
gage, but which never was made. He died, and the brought Dowd 
end got Judgment by Default, and the Heir could not be relievt 
For though it was a Bar at Law, it was not ſo in Equity. Ch. It 
34. Mich. 16g1. cites it as Danby's Cale. 


Dower. 


/Q. 3) Bar. By what Eſtate, Grant &c. 


A TOTE that the Lady of MH. was in Chancery to be endowed of the 


* n Land of her Baron, where the Heir is in Ward of the King; 
* 2 & becauſe the Ward of the Land and Body of the Heir was committed to 
1 b ;r before by Patent of the King, in which no Exception of Dower was 
Tx , therefore the was ouſted of Dower during the Nonage. Br. 


wer, pl. 27. cites 2 H. 4. 7. and 11 H. 4. accordingly, in the Cafe 
Uthe Lady Arundel, as it is ſaid there. 

2 A Man granted a Rent of 101. to a Feme percipiend' de terris ſuis 
tata dote ſua de terris ſuis, and atter he married her, and then died, 
nd alter he accepted the Rent, and then brought Writ of Dower ; Quzre 
{ the Acceptance of the Rent be a Bar in Dower, as Dowment ad 
ium Eccletiz, or ex Aſſenſu Patris; For the Acceptance is Recom- 


Firth, 
ancece 
nirum! 
Nella, 

and 
d avot 


1nd eacc. re. Br. Dos. er, pl. 97. cites 20 E. 4. 3. 
s Cle . Entry into Part of the Land after the laſt Continuance wy the De- 
nandant will abate the Writ of Dower; And it is no Juſtification ro 


ile til 
1 G6 10 


iy that her Husband and ſhe dwelt there till his Death, and that the 
ſeir entered, and the and the Heir dwelt there together till now, and 
hat ſhe claimed at the Will of the Heir, and not otherwiſe ; But it was 
eld not good tor the Lnuarantine ; For the ſhould ſhew the Death 
tain, and the Time ot the 40 Days, and after, by reaſon ot the 
pinion of the Court, the waived the Plea, and traverſed the Entry. 


ery wit 


—_ 56. b. pl. 32, 33. Mich, 6 E. 6, Kettleby v. Kettleby. 
her; 4 But in Sczre Facias to have Execution ot Dower recovered, ſuch 
ſer e atry was no Plea, Ibid. cites 45 E. 3. 


4 A Feoffment was made by the Baron to the Uſe of himſelf for Life, 
d after to the Feme for Life for her Dower, upon Condition to perform 
is laft Will, She entered and agreed thereto, and aſterwards brought 
Dower, It was reſolved, that an Acceptance of a Collateral Recom- 
nce was no Bar to the Feme of her Dower. 4 Rep. 1. Mich. 14 & 
5 Eliz. Vernon's Cale. 

5. Feme ſole Leſſee marries the Leſſor, and the Leſſor dies within the 
n, and the Wife enters, this thall nor conclude her Dower after 
be Leaſe is expired; Arg. Ow. 154. per Shuttleworth, Trin. 29 Eliz. 


Tenant 
Writ | 
t rem 


Dowet 
On nof 


of H Caſe of Goodridge v. Warburton, cites 11 H. 4. 

132. 188 6. A Widow recovered Dower, and upon Mrit to the Sheriff to put her 
Faſſeſfon, he returned that he had delivered 84 Acres mentioned in the 

a Fi. She brought Scire Facias againſt the Tenant, ſuggeſting that 60 

Doss rhe ſaid 84 were the Lands of a Stranger not compriſed in the Re- 


>]1evel 


1 d, and fo intended to have a new Diviſion. The Tenant pleaded, 
Pp 10 


nat the other 24 Acres were Parcel of the Land recovered, and that 
had entered and accepted the ſame. Adjudged a good Bar by her 
cceprance and Entry into the 24 Acres, though leſs in Quantity than 
de third Part of all in the Record. Mo. 679. pl. 928. Mich. 44 & 45 
liz. C. B. Anon. | 

7. Dower ad Oſtium Eccleſiæ, or ex Aſſenſu Patris, being aſſented 
ac, is a Bar of Dower at the Common Law; But a Jointure was no 
ar of her Dower at the Common Law. Co. Litt. 36. a. b. 

8. An Afigument of other Land whereof ſhe is not dowable, or of a 
tut ifluing out of the ſame, is no Bar ot Dower. Co. Litt. 34. b. 

9. An Eſtate made by way ot Jointure to the Wife for Life, or Lives 
owe or many others, or to her F 109 Nears, or 1000 Tears, if ſbe live 
4 


* 


8 


248 Dower. 


o long, or without ſuch Limitation, is no Bar of her Dower. tho,} 
they be expreſsly made in Satisfaction of her Dower, On Bf 
36. b. : 

10. If an E/tate be made to others in Fee-/imple, or for ber Li 
Truſt, ſo as the Eftate remains in them, adele 4 be 2 her Band? 4 
by her Conſent, and by expreſs Words to be in full Satisſaction of ts 
Dower, yet this is no Bar of her Dower. Co. Litt. 36. b. 

11. A wt” þ by Will cannot be averred to be in Satisfaction of be 
Dower, unleſs it be ſo expreſſed in the Will. Co. Litt. 36. b. 

12. A. purchaſed in his own and his Son's Name, (who ſurvived 4. 
The Vendor was only Tenant for Life, but gave Security that bis Fa 
ſhould convey the Fee when of Age. A. died before the Conveyance wy 

executed, 1o that he never was ſeiſed in Fee. Decreed her Title to; 
to be diſcharged, and an Account of the Profits &c. the having enjoye 
it 12 Years ; But though the had enjoyed a Jointure for ſeveral Vea 
of Lands evicted from her, yet the Court would not impeach her Titl 


as to other Lands, Fin. R. 368. Trin. 30 Car. 2. Exton & al' v. 8 

John & al. | May 
Ibid. 359. 13. A Term and an old Statute was kept on Foot to protect a Purchaſ 1 
Marg. is a and attend the Inheritance, The Widow recovered Dower at Lay dat! 
gs ue it but was prevented trom taking out Execution by reaſon of the Tem 
wards dif. and Statute whereupon ſhe brought her Bill to be let into Poſſeſſion o ou 
miſſed, and her Thirds. The Court inclined to relieve the Plaintiff, in regard of that 
that the De- the equitable Circumſtances of a great Portion and the Purchaſe at an * 
cree of Diſ- under Value, and referred to the Maſter to examine, and ſtate the Caſ el 
miſſion was | : ? e 45 th 
afrerwards to the Court. Vern. 356. pl. 353. Hill. 1685. Bodmyn v. Vande- 
affirmed up- bendy. nor 
on an Appeal that 
to the Houſe of Lords, and cites Caſes in Parliament 69. ——-= 2 Chan, Caſes 172 8. C. but no De-| V0 
Cree. S. P. by Ld. Somers, Ch. Prec. 66. pl. 60 Mich. 1696. decreed. Radnor, (Lady) v. Ro- 10 


theram, and affirmed in Dom. Proc. But it there had been any Agreement to have had the Bel e1:£ 
nefit of it, it would have done it. Cired per Ld. Somers. Ch. Prec. 66. as the Caſe of Barker v. Fouke, 
Ch, Prec. 69. July 1671. Pheaſant v. Pheaſant, S. P. (though not againſt a Purehaſor) in ſhe e 
which the Wite had recovered at Law the third Part of a Pepper-Corn, being the Rent reſerved i Wer 
upon the Term aſſigned, upon which ſhe brought her Bill in Equity, and after ſeveral Arguments be- the 
fore Ld. K. Bridgmaa, and Hale, and Vaughan Ch. Jultices, the Cale was amicably compaled, and 

ſo no Judgment was given. — — S. C. Chan. Caſes 181. S. C. cited Vern, 358. 


vis. bs A 15. The Detendant's Hausband had deviſed to her ſeveral Parts of his 
A N N Eſtate, altogether of beiter Value than her Dower, and had deviſed that ( 
thi- Cauſe the Profits of all the Reſt of his Eſtate for Years ſhould be applied tor 
being heard Pay ment of Debts and Legacies, but did not mention that he intendid it 
——— Id. in Satisfaction of her Dower. The Defendant ſued at Law and recover- i. 
W right 13 ed at Law, though they did plead the Will, and averred that it was | 
Nov 1502. in Satisfaction of Dower; bur the Court there was of Opinion, I ir y 
he reverſed that no ſuch Averment could have been admitted, unleſs it had been WF Ty 
the Decree. ſo declared in the Will. The Plaintiff being Heir at Law, preterrcd 2 
= his Bill to be relieved, and he was relieved ; for although it is not de- Wl ::4 
e & gecrecd clared in the Will to be in Satislaftion of Dower, vet here is that WF / 
accordingly Which is tantamount ; for where he appoints the Pron:s of all the : 
by Ld. C. reſt of his Eſtate for other Purpoſes, it is plain he never intended the gie 
Sommers, ſhould have her Dower ; and in Caſe ſhe were admitted to her Dower, W Cat 
and reverſed 0 ; 
by Ld. K. thoſe Purpoſes would be deteared, and what appears to be the plain , 
Wright: — Intent ot a Will by Conſtruction is all one as though it had been I She 
Equ. Abr expreſſed. 2 Freem. Rep. 234, 235. pl. 306. Mich. 1099, Lawrence C. 
1 219. : v. Lawrence. a 
S. C. accordingly, but adds, that the Decree of Reverſal was affirmed in the Houſe of Lords, 17 May, Ar 
1717 —8 C. cited per Cur, 9 Mod 162. Trin. 11 Geo. in Canc. as ſo held in the Houſe of Lords, Atmo in 
1-17, and adds, That it is true this Court has gone ſo far as to confine a Widow to her Election 
which to take, where a Term for Years was ſettled on her in Jointure in Bar of her Dover, gy 
* 
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Cartel Intereſt can bar her Dower at Law, or within the Statute ; but in regard the expreſily 
ned to accept ſuch an Intereſt for her Jointure, this Court would not admit her to have 


doch. 


14 In Ejectment, the Plaintiff made Title by Recovery in Dower, 
ad produced in Evidence the Record ot the Judgment, the Hab. Fac. 
ifinam &c. The Defendant offered to prove a 99 Years Term ſub/ifting 
nr to this Title, but it was diſallowed F F or 1t he had pleaded this in 
gar of the Writ of Dower, yet the Plaintiff muſt have recovered with 
Ceſſet Executio, and the Defendant had a proper Time to have plead- 
4 it then, and has flipped his Opportunity; Beſides, a Chattel Inte- 
| was at Common Law bound by a Recovery in a Real Action, fo 
var the Demandant had an immediate Execution without Regard to 
de ſubliſting Term. 1 Salk. 291. Mich. 8 Anne, B. R. Lady Lind- 
by v. Lindley. 
o g. Deviſe or Lands durante Viduitate is no Bar of Dower. MS, Tab. 
May 16th 171). Lawrence v. Lawrence. 
16. No Chattle Intereſt can barr Dower at Law or within the Statute See 2 Vern, 
ut where a Term for Years was ſettled in Jointure in Bar of Dower, 403. Hil- 


a * regard that ſhe expreſsly conſented to accept ſuch an Intereſt tor her rue v. 
3 Joincure, Chancery put her to her Election whether to take Dower or 


that Jointure, but would not admit her to have both. Per Cur. 9 
Mod. 152. Trin. 11 Geo. Charles v. Andre wes. 

17. Tenant for Life makes a Leaſe to Remainder-man for ſo many Tears 

45 the Remainder-man ſhould live. It was adjudg'd that his Wife ſhould 
not be Tenant in Dower ; For the Poſſibility the Tenant for Lite had 
that the Eſtate might revert to him had barred her of all Right of 
De. Dower. Per Cur. 9 Mod. 151. cites 1 E. 3. 14, 15. 
Ro- 18. A Feme Infant having a Jointure made to her before Marriage, may 
Be. cle&t to abide by it or not when of Age, unleſs after her coming of Age 
) in ſhe enters. Account was directed of the Real Eitate, and after taking 
"veg tbercot ſhe to elect Jointure or Dower, MS. Rep. 14 May 1734. at 
„be- the Rolls. Cray v. Willis. 


dat t (Q. 4) Bar. By what Satisfaction or Acceptance. 


et- DENT granted ont of the very Land recovered in Dower in Re- 
Was compence of all the Dower may be pleaded in Bar, but not it 
on, Wit was granted our of other Land. D. 91. a. pl. 12. Mich. 1 Mar. 
een 1 v. Sturges. 

2. In Dower acceptance of 20 Acres of Corn during Life is a good Bar, Mo, 50 pl. 
and ſo of Rent, bur rl of a 5 and 55 lite . does mot * Trin, 
hat W ar: out of the Land, D. 91. b. Marg. cites 6 Eliz. 6 Eliz. Anon, 

3. It Demandant in Dower accepted the Land affign'd by the Sheriff, RE; | 
= e cannot in another Term pray a new Execution, Cro. E. 310. in 
er, Cale of Hanger v. Fry. 
4 It the accepts of 24 Acres for her Thirds of 84 and enters into them, 
1 - 15 neat as to any more, Mo. 679. pl. 928. Mich. 44 & 45 Eliz, 
B. Anon. 


5. Dower in Ireland will be good in Bar of Dower in England. So Dower 


lay, Arg. Cart, 187. Paſch. 19 Car. 2. C. B. ä in Wales 
. in Ege! 2 . bars Dower 
tion * kagland. Jenk. 41. pl. 78. cites 17 E. 3. Fitzh. Voucher 112. 26 E. 5. Paſch, z. 


Stf 6. Acceptance 


2 TO Dower. 


— — 


Per Sommers 6. Acceptance of a Ccollateral Sati faction tor Dower is MEE ns E 
C. a Collate- Dower. 1 Chan. Caſes 182. by Ld. Keeper. Trin. 22 Car +: Sheri 
ral Satistac- (. Pheaſ, 18 2. Phez Jr ' 
tion may be {ant v. Pheaſant, and cites 4 Rep. 1. b. Vernon's Caſe. Wy 
a good Bar . houf 
in Equity, though not pleadable at Law, and ſo decreed a acy of Per * Ke! 
5 Real Efat by the Husband to his Wife during = N 7 4 9 77 of = 
be a Har or Satisfaftion of her Dower if ſhe accepted the Deviſe, though not declared in the Wa? x 
2 Vern. 365. Lawrence v. Lawrence. Revers'd per Wright K. Ibid. 4 * 
AM 
nm. Nothing but a plain and expreſs Intention of the Parties ſhall bat the mw 
Right ot Dower; as where a Settlement was made in Conlidergi Do i 
ot a Portion in Marriage; but it did not appear that the Parties intend phetit 
ed it thould be in Bar ot Dower. 9 Mod. 152. cited per Cur, Tr 4 
11 Geo. in Canc. as ſo held Anno 1717 in the Houſe of Lore — 
Lawrence v. Lawrence. nn 
. 8 
— e 11. 6 
| the A 
(Q. 5) Bar. By What Offence of the Baron, 
F the Baron b d in 7 a 
1. the Baron be outlawed in Treſt w after Diſſeiſin, and aſter Mcai 
I Charter of Pardon, his F wes all be DU, oo 4 Powe 
Outlawry of Felony, Br. Dower, pl. 82. cites 13 E. 3. and Finh, I 
Utlarie 49. | Prev 
2. A Man ſeiſed of Land ſhall forfeit it by Felony, and by the 4- 12 
tainder ot him the Feme ſhall loſe her Dower. Br. Forteiture de terres, ſhall 
78. cites 21 E 3. 49. ſpeci 
3. If a Man ſeiſed in Fee commits Felony, and after makes a Fefimen en 0 
and dies and after is attainted, the Feme of him ſhall be endowed by t 
againſt the Feoffee; Contra againſt the Lord by Eſcheat. Br. Dower, able 
pl. 80. cires Litt. fol. 9. Per Vaviſor. 1; 
4. It the Baron be attainted of Felony, and gets Charter of Pardon and Wiſe 
after dies, yet the Feme ſhall not have Dower of the Land which bt Felo 
had before the Pardon. Br. Eſcheat, pl. 27. cites F. N B. tit. Dower. the 
5. Contra if the Land which he gets after the Pardon; For the fit ns 
Land ſhall Eſcheat. Br. Eicheat, pl. 2y. cites F. N. B. tit. Dower, Wir 
6. oo it ſeems of Land which he purchaſes, or which deſcends to hun 4 
Meſne between the Attainder and the Pardon. Br. Eſcheat, pl. 27. cites luce 
F. N. B. tit. Dower. Nat 
7. The Husband's being a Felo de ſe is no Bar to the Feme of her mou 
Dower ; Agreed by all the Juſtices. PI. C. 261. b. Mich. 4 & 5 Eli, Vos 
in Caſe of Hales v. Pettit, cites 3 E. 3. Firzh. Corone 362. 
The Feme 8. Stat. 1 E. 6. cap. 12. S. 12. The Wife (ball be endowed although ber I 
4 pe” . Husband were attainted, convicted, or outlawed for Treaſon or Felony, ſave 
Murder or ing the Right of others, 
Felony 
ſhould not by the Common Law before the Statute 1 E. 6. 12. have Dower againſt the Feoffe of 
her Baron, though the Feoff ment was made 1 7 the Felony or Murder done; but otherwiſe ſince the 
Statute. Bendl. 56. pl. 91. A. Mich. 3 & 4 P & M. Gate v. Wiſeman, cites Dal. 140 b. pl. 42. 
Hill. 3 P. & M the S. C. the Demandant was barred by the Opinion of all the Juſtices. — Le. 3. 
pl. 7. S. C. cited by Manwood Ch. B. as reſolved by all the juſtices of England. —— 
tit. 41. a. cites 8. C. reſolved, and reſolved there alſo that ſo it was at Common Law in . 
Caſe of Felony, but as to Felony the ſame is altered by Statute. — Le. 3. pl. 7. Mich. 
25 & 26 Eliz. in the Exchequer, Mayney's Caſe, S. P. in Caſe of Treaſon ; and Manwood Ci. B. Bat 


ſaid, that by reaſon of this Attainder Dower cannot accrue to the Wife, for her Title begins by the 
Intermarrioge, and ought to continue and be conſummated by the Death of the Husband, which ca. 
not he in this Caſe; tor the Attainder of the Husband has interrupted it as in the Caſe of Elobemen! 
and this Attainder is an univerſal Eſtoppel, and doth not run in Privity only betwixt the Wife and 
him to whom the Eſcheat belongs, but every Stranger may bar her of her Dower by reaſon thereo! 

of 


— 


—_— 2 
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eon de Arainder ot her Husband the Wife is diſabled to demand Dower as well as to demaud his 
Wensch Heir reverſe the Attainder by Writ of Error then the Wife ſhall be endowed, and 
2 before the Treaſon committed the Baron had Jevied a Fine, and five Years had paſſed before 
3 yet ſhe ſhall have her Dower, for during the Attainder ſhe could not claim, and the 
+ on and Right of Dower accrued to her after Reverſal of the Attainder by reaſon of a Title of 
3 before the Fine by the Seiſin in Fee and the Marriage. 13 Rep. 19. Hill. 27 Eliz. in Canc. 
3 Menvill's Caſe. Mo 6 301 S. C. S. C. cited Pe r Coke Ch. 1 as Reſolved 3 tor 
be had no Means ot Reverſal, 2 Bulſt. 245. i / 
A Man ſeiſed of Land in general Tail takes Wiſe and 9 is attainted of Felony, before the ſaid 
game 1 E. 6. the Iſſue ſhould have inherited, and yet the Wife ſhould not have been endowed ; for 
ne Ststute of W. 2. Cap. 1. relieves the Iſſue in Tail, but not the Wite in that Caſe, but at this 
Nay + the Husband be attainted of Felony the Wife ſhall be endowed, and yet the Iſſue ſhall not 
eit the Lands which the Father had in Fee Simple. Co. Litt. 40. b. | 
\ ſr was otherwiſe at the Common Law. Co. Litt. 41. a. for then ſhe ſhould not have recovered het 
Nower ad Oftium Eccleſiæ, or Ex aſſenſu Patris, any more than her reaſonable Dower which the 
Common Law gave her. But this did not extend to Petty Larceny. Ibid. 


. But note that this Clauſe is altered for Treaſon * by 5 E. 6. cap, * Thisex- 


iu. S. 13. and enatts, that in ſuch Caſe ſhe ſhall loſe her Dower ſo long as tends ro 


b Petty Trea- 
he Attainder continues in Force. AN 


High Trea- 
fon. Co. Litt. 37. a. 


10 18 Eliz. cap. 1. which makes it Treaſon to diminiſh, falſify Ec. the 
lues of this Realm, provides that it ſhall nt make the Wife to loſe her 

wer. 

11, The Wife of one attainted of Felony or Treſpaſs, or Hereſy, or 
Pr munire &c. ſhall be indowed. Co. Litt. 31. a. 

12. The Wile of a Man attainted of High Treaſon or Petit Treaſon 
{all not be received to demand Dower unleſs it be in certain Caſes 
ſpecially provided tor. But the Wife of a Perſon attainted of Miſpri- 
hon of Treaſon, Murder, or Felony, is dowable ſince our Author wrote, 
by the Statute in that Caſe made and provided, which is more favour- 
ible to the Woman than the Common Law was. Co, Litt. 292. b. 

13. Tenant of a Copyhold for Life, in which the Cuſtom was that the 
Wife ſpould have her Widow's Eftate, and the Husband was attaint ot 
Felony and executed, and whether the Wite in this Caſe ſhall have 
the Widow's Eſtate, was the Queſtion upon the Demurrer ; Winch be- 
ing only preſent ſeemed that the ſhould not without a ſpecial Cuſtom. 
Win, 27. Hill. 19 Jac. Allen v. Brach. 

14. 21 Fac. 1. cap. 26 S. 2. It is Felony without Benefit of Clergy to ac- 
knowledge, or procure to be acknowleaged any Fine, Recovery, Deed inrolled, 
tatute Recognizance, Bail or Fudgment in the Name of any Perſon not 


555 or conſenting thereto, howbeit this Offence ſhall not take away 
over, 


(Q 6) Barred ; By what Act or Offence of the 


Feme. 


> Feme, Tenant of the King, takes a Grant of the Ward of the 
Heir during his Nonage, and does not accept her Dower, this is a 


. 
© in Dower pro 'Tempore &c. Br, Executions, pl. 57. cites 24 E. 
39. 


2, If 
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252 Dower. 
c Lu 2, Tt a Man be ſeiſed of Lands in Fee, and takes a Wife, and 5" 
33-4.5.P. wards the Feme is attainted of Felony, and atter the Husband alien; bo 
afterwards the Feme is pardoned, and then Husband dies, the a 
ſhall be endowed. 13 Rep. 23. Hill. 2) Eliz. in Canc. in Nin 
Menvill's Caſe. 4 
3. The Statute of 11 & 12 W. 3. [cap. 4. S. 4.] enafts, Thy ,, 
Papiſt [or Perſon making Profeſſion ot the Popith Religion] ſhall Du 
chaſe any Manors, Lands, or Terms, [ Hereditaments] &c. It was li 
by the Lord Chancellor, that in this Caſe a Purchaſa muſt be mas 
by the Act of the Party in the Way of Grant or Conveyance, gr 8 
jeaſt by Will, but in Caſe of one dying Inteſtate it is the Act of the 
Law. 3 Wms.'s Rep. 48, 49. Trin. 1730. in Cafe of Davers v. Dey, 
whence the Reporter infers, that for the ſame Reaſon it ſhould ſeen 
that a Papiſt is capable of taking as Tenant by the Curteſy or in Dow 
(R) What AF in Law will bar the Wiſe of 
her Dower. 
Divorce. 
Co. Litt. 32. 1. J F the Divorce be Cauſa Precontractus, the Wife ſhall not 
2. S. P. ; Dower. 47 Ed. 3+ pl. 78. x " 
Co.Litt. 32. 2. So if it be Cauſa Conſanguinitatis. 47 E. 3. pl. 78. 
. O. F. 
Co Lim. 22. 3. So If it be Cauſa Affinitatis. 47 E. 3. pl. 18. 
15 b. 4 So ik it be Cauſa Erigiditatis. 47 E. 3. pl, 


But it is ſaid, 
that it the 
Aſſigaument 
of Dower 

4d Oſtium 
Eccleſie be 
ſpecified, viz 
this is good. 


Adjudg'd no 
Bar. Co. 
Lite. 33. b. 


78. 
5. Bur if it be Cauſa Proleſſionis the Wife ſhall be endowed, 5 


6. Ia Womau be endowed ad Oſtium Ecclefiz, yet fi Matrimot 
um in Vita contrahentium Accuſatum & diſſolutum fir quacunge 
ratione, deſinit eſſe Dos, cum deficiat Matrimonium, & Definit Ons 


Exactio. Bracton, lib, 2. Fol. 92. S. 4. and Lib, 4. Fol. zo4 


That notwithſtanding any Divorce ſhall happen, yet ſhe ſhall hold it for her Life, du 
Co. Litt. 32. a. ad finem. 


7, Divorce a Menſa & Thoro only, as 


for Adultery, ſeems to be u 
Bar of Dower. Co. Litt. 32. a. : 


(S) In what Caſes Aſſignment of Dower is ne- 
cCeſſary. 


i. IF a woman recovers Dower of Land, ſhe cannot enter belot 
Execution is ſued. 40 E. 3. 22. 45 E. 3. 5. b. 

2. The ſame Law is where the Recovery is of a Rent. 40 E.; 

22. pet there it is certain enough. 


2. It 
F 


— 


— 
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jn Dower, the Tenant pleaded Recovery by himſelf againſt the Baron 

Aliſo and the Demandant ſaid that the Baron was ſciſed after Cover- 
, and infeoffed the Tenant, and after diſſeiſed him and recovered by A. 
1 judgment if Dower, and fo conteſſed and avoided him. Br. Con- 
Fand Avoid, pl. 12. Cites 14 Hf. 4. 33. 
. If there be Lord and a Woman Tenant by Fealty, and 3 5. Rent, and 
by ntermarry, and the Lord dies, the Wife ſhall have 12 d. of the 
ent tor her Dower of the Seigniory by way of Retainer &c. with- 
t any manner of 4 ne made by any Perſon &c. Perk. S8. 417. 

6, If a Man endows his Wife ad Oftium Kccleſiæ, he then 2 de- 
lues the Quantity and Certainty of the Land which ſhe thall have 
der Dower ; and in ſuch Caſe the Wite, after the Death of the 

band, may enter into the Land of which the was endowed, without 
ler Aſſignment. Litt. S. 39. 

„ ii Woman brings a Writ of Dower of 6 J. Rent-charge, and ſhe Co. Lin. 37. 
4s Judgment to recover the third Part, although it be certain thara. b. S. F. 
{all have 40 8. yet the cannot diſtrain for 40 8. before the Sheriff de- gy = 
wr tee ſame unto her; For whereſoever the Writ demands Land, Power is t 
ent, or other Things in certain, there the Demandant after the; & Rent. 
udg:nent may enter or diſtrain before any Seiſin delivered unto him —Perk. S. 
4 the Sheriff upon a Writ of Habere Factas Seiſinam; But in Dower, 406. fo 5 
here the Writ demands nothing in certain, there the Demandant after n . 
udgment cannot enter or diſtrain until Execution ſued, by which Ex- 

ation the Sheriff is by the King's Writ to deliver a third Part in 
ettainty to the Demandant. Co. Litt. 34. b. 

8. So when the Wife of one Tenant in Common demands a third Part Co. Litt. 3 
f a Mc:ety, yet atter Judgment the cannot enter until the Sheriff deli-b. S. P. 
et to her the third Part, although the Delivery of the Sheriff ſhall 
duce it to no more Certainty than it was, Co. Litt. 34. b. 

9. Where it appears in certain what Lands or Tenements the Wife 
all have tor her Dower, As in Caſe of an Endowment Ad Oftium Ec- 

fie, or Ex Aſſenſu Patris, the Wife may enter without Aſſigument 
t any ; But where the Certainty appears not, as to be endowed of the 

rd Part to have in Severalty, or the Moiety, according to the Cul- 
m to hold in Severalty, Dower mutt be aſſigned to her after the 
Death of the Husband, becauſe it does not appear before Aſſignment 

bat Part of the Lands or Tenements ſhe mall have for her Dower. 
itt. 8. 43. and Co. Litt. 37. a. 
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(T) Vat Perſons may aſſign Dower of Con- 
mon Right. 


[And againſt whom a Writ of Dower lies for 
Collateral Reſpect.)] 


1. XN Infant may aſſign Dower in Pais, becauſe 
A lable by Writ. hich ve Geo 
Before the 2. [ But] an Jnfant in Ward cannot aſſign Dower of the Lade 


Guardian in N Jrei 
Sheep en. Ward, for the Prejudice that may come to the Lord thereby, zh, 
ter, the 6. 6. b. 
Heir within | | 

Age may aſſign Dower, for the Guardian may waive the Wardſhip; But there needs neither Liver, 
Seiſin, nor Writing to any Aſſignment of Dower, becauſe it is due of Common Right. Co. Lit, 35.4 


Co Lin 39 3. Guardian in Chivalry may endow her. 9 I), 6. 6. b. 24 b. 
7 YO 


the Lands and Tenements which he hath in Ward. Ibid. 3 5. a. S. P Anno 9 H; 
Dower 197. A, Mau of the Age of 18 Years took a Wife, and by Aſent of bis Guardian endowed by 


ad Oſtium Eccleſie, and it was adjudged a good Endowment, although the Husband died before f 
Age of 21 Years. Co. Litt. 34 a. 


Co Liu. 35. 4. Aud a Writ of Dower lies againſt Guardian in Chivalry, | 
b. S. F. Alt 5. 7 Finchden. a s 
If a Man be 5. It a Husband hath a Ward in the Right of his Wife as Guard 


polleſſed 2 in Chivalry, a Writ of Dower lies againſt the Husband, wide 
mig of cer- naming the Wife. 47 All. 5. per Finchden. 


tain Land, 


either jointly with his Wite, or in the Right ot his Wife, yet the Writ of Dower lies again ti 
Husband only. Co. Litt. 38. b. 


6. A Writ of Oower does not lie againſt Guardian in Socciy 
alt e. 


Co. Litt. 35. J. A Guardian in Soccage cannot aſſign Dower, 29 All. 68. Þ 
. S. P. Quere. 


F Aſ- 
4 can be made but by ſuch as have a Freehold or againſt whom a Writ of Dover 
lie. Co. Litt. 35. 4. 


Though the 8. The King committed the Wardſhip during the Nonage oft 


King does Infant; and whether the Committee might aſſign Dower ſo as to d 
commit the 


Cuſtody of himſelt, Kelw, * 112. dubitatur. 
the Land 


to another, yet he may aſſign Dower to the Wife in Chancery, and ſhe ſhall have a Writ ti 
Eſcheator to deliver the Land to her. F N. B. 263. (D) Ibid, in the new Notes there 


cites Kelw. 133. chat it ſeems the Committee cannot aſſign Dower ; but ſays Ouzre tamen, if i 
not good till the Heir ſues bis Livery, 


* This is at Fol. 133. b. pl. 112. Caſus incerti Temporis. 


9. It a Woman Guardian in Socage bring a Writ of Dower againſt l 


Heir, it is 20 Plea for the Heir to ſay, that (be is Guardian in i 
and may endow herſelf &c. Perz 2 452 4 cp 


IO. And if a Woman Guardian ir Socage bring a Writ of Don 
againſt the Feoffee of the Husband with Warranty, the Feoffee cannu I, 


n 
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de ſpecial Matter, and pray that the Court would award that ſhe may 
io herſelf of the Eaireſt Part &c. becauſe that the Feoffee may vouch 
te Heir. But the Guardian in Knights Service may ſo do &c. Perk. 


1 *. concerning Dower at the Common Law, there muſt be an 
\ſgnment either 1 Sheriff by the King's Writ, or elſe by the Heir 
Fnant of the Land by Conſent or Agreement between them. Co. [ 
| 1 
4 * Endowment Ex aſſenſu Matris is as good as Ex aſſenſu Pa- 1 
lis; becauſe _ is an Appearance of a conſtant and perpetual Heir. i 
itt. 35. b. 
xy Ic 15 eld in the 2 H. 3. Dower 199. That if the Heir apparent 
ewithin Age, yet the Endowment Aſſenſu Patris is good. Note, that | | 
Lictleron in the Caſe of Dower Ad Oſtium Eccleſiæ doth put the Huſ- | | 
band of full Age; But here ot the Dower Ex Aſſenſu Patris he ſpeaks ' 
generally. Co. Litt. 35. b. ; | . 1 
N 14 The Lord, ot whom the Land is held in Chivalry, is not poſſeſſed 1 | 
4s 2 Guardian againſt whom a Writ of Dower lies until he enters; Of 1 
the Wardſhip oi the Body he is poſſeſſed before Seiſure, becauſe it is 
Travfirory. But he 7s not poſſeſſed of the Lands until he enters. Becauſe 
it is permanent, and therefore if he does not enter, the Heir within Age 
way % Dower. Co. Litt. 38. a. b. 
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(U) [Aſſignment.] 
Of what Things it may be. 
[Or what ſhe ſhall be intitled to.] 


. IJFthe Wife recovers Dower of a Rent, ſhe ſhall not have the 

] Rent incurred beſore Judgment, nor after Judgment before 
Execution, 40 E. 3. 22. 

2. If the Husband ſows the Ground and dies, the Property of the 
Corn is in the Executors but ſubject to this Condition, that if the Heir 
aſſigns to her the Land ſown tor her Dower ſhe ſhall have the Corn; 
For ſhe ſhall be in de optima Poſſeſſione above the Title of the Execu- 
tors. 2 Inſt, 81. 


” . „ 8 
1 


U. 2) In what Caſes ſhe has Election to be endowed 
of one Thing, or another, or of Both. 


. 8 the Wife may chuſe to be endowed of one Land, or 
ot other Land &c. or ot deigniory, or ot a Tenancy &. or of 
Lana, or of a Rent-Charge, or of a Rent-Seck iſſuing thereout &c. Bur 
in ſuch Caſes the ſhall not have Dower of both, if not that it be in 
opecial Cates &c. Perk. S. 318. 
2. If a Man ſeiſed of one Acre of Land in Fee takes a Wife and pitrh. 
Yhanges the ſame Acre of Land with a Stranger, for another Acre of Dower, pl. 
| Land, 139. Mich, 


. 


23 E. 3. Land, and the Exchange is executed, and the Husband dies. Nou 
is at the Liberty ot the Wite to have Dower of the Acre which g 


41 Husband put in exchange, or of the Acre which the Husband took; Te 
149. (N). Exchange; But the thall not have Dower of both Acres. Perk. 8. * 2 


S P. ſhe ; 
ſhall not have Dower of Both, —— Co. Litt. 31. b. S. P. 


3. If there be Lord and Tenant by Fealty, and 124. Rem, and the 
Lord takes a Wife and purchaſes the Tennacy in Fee and dies, in th 
Caſe it thall be ar the Liberty ot the Wife to be endowed ꝙ ih 
Heig niory or of the Tenancy &c. Perk. S. 320. 

4 So ſhall ir be it a Man ſeiſed of. a Rent-charge in Fee takes: 
Wite, and purchaſes the Land in Fee whereout the Rent is iſſui 
and dies, it ſhall be at the Liberty of the Wife to be endowed d 
the Land, or of the Rent & c. Perk. S. 320. 

5. It there be Lord and Tenant by Fealty, and the Lord takes 4 Wi 
and the Tenancy eſcheats unto the Lord, and he enters and dies, . 


this Caſe it ſhall not be at the Liberty of the Wife to have Dowe 
oft the Seigniory, or of the Tenancy ; But fe hall be forced to tak du 
her Dower of the Tenancy, and the Reaſon is, becauſe that the Seigniory not 
is determined during the Coverture, by Act of Law, and it is to 09 7 
Diſadvantage unto the Wite to be endowed of the Tenancy, for if i C0 
be put our of Poſſeſſion of Part thereot by a more ancient Title, the Pl 
Seigniory ſhall be revived for ſo much, and if all the Tenancy he 8 
recovered by a more ancient Title, then the Seigniory ſhall be u. g'0 
vived in all, &c. and then ſhe may have Dowry of the Seigniory (or! 
Ke. : Perk. S, 331. = 
Re 
2 5 = ot 
ä Cii 

(J) ÞAfignment. 
oro it is to be made. 1 
Fit 
I 
An Aſſign- 1. IF a Woman recovers Dower of Land, of which the Tem ben 
3 ot is ſole ſeiſed, it Ought to be aſſigned by Metes and Bounds of t 
Ower 

where the 45 E. 3. . 6. kt, 


Husband was ; 
ſole ſeiſed cannot be made of the 3d or qth Part in Common but ought to be in Severally, Co Lit 
34. b. in Principio. 


Where the 2. But otherways it is where the Thing recovered is not {eiet 
Husband was able. 43 E. 3. 1 3 6. | 

feiſed in Com- 

mon, the Wife ſhall not be endow'd by Metes and Bounds. Co. Litt. 32. b. 


2 58 3. I A. ſeiſed of Lands in Fee takes a Wiſe, and after devils 
pres icy it tor 2t Yearsto B. and dies, and after C. his Heir aſſigas £9 
Trin. 1651, Wife the third Part ot the Land for her Dower, without ſetting 
B.R.theS C Quit by Metres and Bounds, and the Wife accepts it in Satistachl 
where a Spe- of her Dower ; tho“ ſhe was not bound to accept ſo in Comm 
fond ae Without ſetting it out by Metes and Bounds, nor the Heir boum 
che Tenant TO Aſſign it but by Metes and Bounds, for the Prejudice ihr 
ſaid roche may accrue to them ta occupy it in Conmon, yet inaſinucy ® 
Wee the third Part in Common 1s due by Law, and they both au 
dow you of a TENte to accept it according to Law, they may by their Content 
third Part of Waive the Aſſigument by Metes and Bounds, which is only for — 


"EY 8 
Dower. 257 


nta and accept it as it is due by Law; and though a! the Lands 
nun ee tor cars did not 2 thereto, yet che Aſſignment of Pe rod oſs 
Lene of the Freehold ſhall bind him. Trin, .1651. between 1% 
Cat and Lambert, adjudged upon a lpecial Hirdict, Intratur So. 4% Kol 
to 


merlet 1649. t. 201. Ch. J. 
obs - * held that it may be aſſign · d Generally ot the third P 22 

nd Ask. Juſtices agreed, held that it may be afſhign'd Generally ot the third Part in ſome Caſes, 1 
3 — may agree againſt Common Right, and that here both Parties agreed to take alt 
Douer in this manner; but Jerman e contra. But per Roll Ch. J. if the Sheriff afſiens {| 
Dover and does it not per Metas & Bundas, it is Error it it might have been ſo Aſſigned, and 
where a Feme cannot be endow'd per Metas & Bundas, ſhe may enter without eme ut. 


Wil 
n | 


— —_— 


3. A Rent may be reſerved for Equality of Dower, if the thing | 
aſhgned be of greater Value than ſhe ought to have. 17 E. 3. 10. | 
But this cannot enure as a Reſervation, if the Wile in another 
Clauſe of the Deed makes a Grant of the Kent, without any men- | 
don in the Deed, chat the Thing is of greater value. 17 E. 3. 10. 4 
6. Tf the Guardian aligns Oower, reſerving a Rent tor equality l! 
during the Nonage Bf the Heir, this is not good, becauſe this ſhall 
not go to the Heir. 17 E. 3. 10. ä "ny 
„ Jf Dower be aſſigned upon Condition, the Condition is void. 2 
Com. Colthirſt. Beju. for ſhe comes in by her Lite 37.8 It 
99 5 Dower be aſſigned of the Lands, excepting the Trees 
growing on the Land, this is a void Exception for the Cauſe a- 
foreſaty. Mr. Coventry at a Moot cited 44 El. B. N. between 
Brlleck ana Finch, t@ be (0 adjudged. 285 1 
9. Ik Oower be atiigned wich a Remainder over, it is a void Pl. C. aß b. 
Kemaimder, becauſe ſhe comes in by her Husband ; and when it 1 
ſhould be a good Remainder, it would be without a particular ;; „oi mo; 
Eſtate, Com. Colth, Beju. Livery nod 


DE Sciſin is 
made to the Feme, becauſe the Dower has Relation to the Death of the Baron. 


10. The King may aſſign Dower without limiting any Eſtate; 
Fitz, Natura 263. Da. 1. 46. | | 
11. Ik a Woman be endowed of an Advowſon, ſhe ſhall be aſ- Co Lirr 22. 


ſgned the third part of the Advowſon, ant not only the third part * = 


ol the profit, cilicet the third preſentation. 17 E. 3. 38. b. Con- owa of 

fa, 17 E. 3. 22. b. the third | 
Preſentation 
to an Ad vow ſon. 


2. Tf a Moman recovers Dower of a Rectory impropriate, where Co. Lit 32. 


there is not any Glebe, the Sheriff ſhall put her in poſſeſſion ot the 1 


third part of the Tiches generally, and not of the Tithes that Endou ment 
ſue out of any third part of Lands of the Parish in certain. of Tythes 


. . t th 
Mich. 9 Jac, B. per Curiam. Lied Sen 


becauſe it is uncertain what Land ſhall be ſown.—— 11 Rep. 25. b. Coke Ch, J. cited Paſch 
5 Jac. the Counteſs of Oxford's Caſe held accordingly. | 


13. Tf a Woman be dowable of three Matiors, the Sheriff may 8. P. per 
align her one of the Manors in Lieu of all three, 12 E. 4. 2. or Car. and 


: | - Littleron. 
the Yoiety of a Manor. Ancient Entries. Quare Impedit g. Dower; 
529. 1o, | |. 72. cites 
.t | a 0 . So 
three Acres; for if he aſſons the third Part of every Acre it would be infinite. ——— If upon a 


**coveryin a Writ of Dower de tribus Maneriis the Sheriff on an Hab. fac. Seiſinam returns that he has 
Unu © rendered 
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rendered to the Feme one Manor, this is hot good lor ſhe ſhall have the third Part of each; hy 
the Writ was of all Lands and Terements, and there was Meadow ard Patture, the Sher | tt 
affisn all the Meadow; Agreed by all the Juſtices. Betas ſaid, that it the Writ had ty... 
all Tenements it would have been Bees d hich Brown denied. Mo. 12. pl. 4 Trin. 4 & 
M Anon Ibid. 19. pl 66 ich. 2 Elia Anon, S. P. and feems to be 8. C. held 

Iv And if the Afﬀigrmert be made by Con'ent of the Parties, or by Alignment of the Heir 7 
vant of the Land, then the Aſſigumetit ot the one Manor in the Name of her Dower v all 
Manors is good enough; and ſo was the Opinion of all the Juſtices, ; 


of 
5P.h 


S. P. Br. 14 So if an Advowſon he appendaar to one or more of the ſuid yy, 
Dower, pl. nors, the Sheriff may afſiga one of the Manors wich the Advouſy 
I. E. 4.2, appendant In lieu of Dower. 12 E. 4. 

15. Tf a Woman be dowable of one Manor, the Sheriff my 
aſſign che third Part ot the Manor in common in lieu of Dom, 
wichout  fettingx it out by Metes and Bounds. Ancient Entre 
None: ' $29. 10. and Quare impedit in Oower 1. {9 aſſig; 
ed in CHancery. | | 

16. A — endowed of a third Part of the Manor to which rn. 

chiſes are appendazt, ſhe ſhall not have the third Part of the Franchi, 
for theſe cannot be divided. Contra where the has the whole Maag 
in Dower. Br. Dower, pl. 102. cites 3 E. 3. Itinere Derby. 

17. If os a Recovery of the third Part in Dower the Sheriff aſign,, 
Moiety &c. the Tenant has Remedy againſt the Sheriff by Aſſiſe, ot be 
may have a Sgire Facias againſt the Sheriff zo aſigu de novo. F.N , 
148. (I) in the new Notes there (b) cites 22 R. 2. Execution 165. a 
ſays, ſec 21 H. J. 29. 2x8 

* 18. If the Free bald, whereof ſhe is dowable, be in the Paſſeſſu 
divers Perſons by ſeveral Titles, the Wite in a Writ ot Dower brougt 
againſt one of chem, ſhall recover but the third Part of the Freehall 
which is in his Poſſeſſion; So that a Man or a Woman who hath Pi 
ſeſſion of Parcel of the Freehold (of which the Woman is dowabli 
ſhall nor be charged according to the Potlethon of the whole Freebell 
of which the Woman is dowable ; it he or or the will not. Pat 
8. 423. | 

* Dower affigned by Sheriff” per Metas &c. and Demandant teſiſe 
7 may enter at any Time after. D. 278. b. pl. 4. Mich. 10 
11 Eliz. | 

So if Feme 20. If Aﬀignment and Grant of Land be made to the Feme for 7 
accepts® of Tears in Recompence ot her Dower, this will not bar her; becui 
2 bs of this ſhe is not Tenant in Dower, nor has ſuch Eſtate in ſuch Cases 
Allowance ſhe would have it the had been indowed, viz. an abſolute Eitare tit 
of her Life. 2 And. 31. in pl. 20. Trin. 38 Eliz. Anon. 


Dower or 
for the Life of him that aſſigns ir, theſe Rents ſhall not bar her of her Dower, becauſe they in 
not ſuch-like Eſtates as ſhe ſhould have in her Dower, which the Law appoints to be an Estate fr 
her Life. And. 288. in pl. 296, ad finem, Paſch_ 34 Eliz, _——— Hob. 153. S. P. by Hobar G 


J. cites 7 H. 6. 34. and 33H. 6. 2. 


21. The Wife of one Fointenant ſhall have the third Part of a Mit) 
which her Husband purchaſed to hold in common, with the Heir © 
the Husband, for in this Caſe her Dower cannot be aſſigned by Vet 
and Bounds, Litt. S. 44. . 

22. Though of many Things that be intire, whereof no Diviſion © 
be made by Metes and Bounds, a Woman cannot be endowed ot n 

Thing itſelf, yer a Woman ſhall be endowed thereof in a ſpecial u 
cettain Manner. Co, Litt. 32. 4. | 


25. 


— — — 


Dower. 


—— — — 


— 
* 


- 


nor in common with the Heir, but either the may be en- 
0 L. che bird Null- Diſn, or de integro Molendimo per Duerulibet 
n Menſers. Co. Lict. 32. a. 


. fhall have 2 F 


41.— 11 : 
gebe the Aſſignment was accordingly. 


\, Of a Villein, eicher the third Day's Works, or every third 
erk or Month. Co. Litt. 32. a. | ; 

25. Of the third Part ot the Profit of Hallage. Co. Litt. 32. 4. 

16 Ol the chird Part ot the Profits of à Fair. Co. Litt. 32. a. 

28. Of the third Part of che Profits of the Office of Marſbalſca. Co- 


4 0 he third Part of the Profits of the Keeping a Park. Co. 


2 itt. 32. 4. 
WY 0 che cbird Part of the Profics of a Dove-Houſe. Co Lit 
Wi 


bh Of the third Part of the Profits of a Piſcary, viz, Tertium Piſ- 


un, vel Jactum retis tertium. Co. Lice, 32. a. 
de 32 Ot the third Part ot the Profits of Courts Fines, Heriots &c. 
1 Litt. 32. a. 


33. If the W iſe be intitled to have Dower of three Acres of Marſh, 
rery one of the Value of 12d. and the Heir by his Induſtry and 
harge makes ir good Meadow, every Acre at tos Value, the Wile 
all have her Dower according to the proved Value, and not accord. 
ng to the Value as it was in her Husband's Time; For her Title is to 
e Quantity of che Land, viz. one juſt third Part. Co. Litt. 32. a. 

14. And the like Law ir is if the Heir 4mprove the Value of the Land 
y Bulding. Co. Litt. 32. 4. | | 
15. And on the other Side, if the Value be impaired in the Time of 
he Heir, the hall be endowed according to the Value at the Time of 


ue Amgament, and not according to the Value as it was in the Time 
ok f her Husband. Co. Litt. 32. a. | 

30. There needs neither Livery of Sein nor Writing to any Aſſignment 
WS Dower, becauſe it is due ot Common Right. Co. Litt. 35. a. 
caulk 37. Both of Dower Ad Oſtium Eccleſiæ, and Ex Aſſenſu Patris, 


be Certainty muſt be expreſſed. Co. Litt. 35. b. 

38. Dower demanded ot the third Part of Lit hes of Wool and Lamb in 
bree ſeveral Towns, and it was demanded ot the Court how the She- 
if ſbould deliver Seiſin; and the Court held it the beſt way tor the 
Sheriff to deliver the third Part of the teath Part, and the third tenth 
Lamb, viz. the zoth Lamb. Brownl. 126. Mich. 9 Jac. Anon. 

39. Writ of Dower of Tithes ought to be brought of the zhird Sheaf. 
Roll Rep. 68. per Coke Ch. J. Trin. 12 Jac. B. R. 


ments &c. vis. De uno Tenemento froe firma in C. vocat* Weſton- Farm, 
i Tenura F. S, and 12 other Tenements by Copy; and it was held, char 
this being in an Aſſigument of Dower, and only the Return of the 
herifl, was certain enough, and that there needed not ſuch preciſe 
Certainty therein as in Declarations and IndiCtmenrs ; Adjudged. Cro. 
621. Mich, 18 Jac. Sir Charles Howard v. Sir William Cavendith. 


er. Chan, Rep. 38. J Car, 1, Huddleſtone v. Huddleſtone, 


— aac —— —B„ W 2 TY 
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have the 

third Part 
of the Pro- 
fl 
ö to her, and 

rechold in the third Part of the Mill &c. F. N. B 49 (K) cites Mich. 45 E x. 
Perk. S. 342. 8 P. as to the third Part of the Profit, cites 1 H 5. 1. Mich. 45 E. 3. 
er, . 11 Rep. 25. b. Coke Ch. J. cited Mich. 3 & 4 Eliz, Bendl. [11S. 120. f. 


er % a Woman mall not be endowed by Metes and She faall 
1 Agof a Dil 3 


t aſſigned 


40. Upon an Habere Facias Sesſinam in Dower, the Sheriff returned, Palm. 284. 
9nd habere fecit Seiſiuam de tertiaParte of the Honour, Hundreds, Te- 8. C. 


41. Commiſſion out of Chancery was ordered to aſſign Thirds for Dow- S P. Toth. 


145 cites 
25 Eli. 


Wild ». Wels 


42. Error 


wer 
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42. Error of a judgment in Dower of the third Part of 4 My .. 
Kiln, and two Acres of Land, where the Judgment was to * 
Seiſin of the third Part of the aforeſaid Tenements ſeverally p 4 » 
& Bundas, and the Error aſſigned was, that it could not be per 1 
& Bundas of the Mill and Kiln, for it it ſhould, neither of the Pan 
could uſe his Part, but that the Judgment ought to be de ter;j, * 
tantiin ; and N udgment was reverſed, Lev. 282. Paſch, 18 C. 
B R. Gilpin v. Cookſon. 

43. Where a Writ of Dower was 2 againſt ſeveral Purckaſs 
the Court directed, that the Sheriff thould charge them all prop, 
bly, though otherwiſe the Sheriff might have cnarged all our of cop, 
ty, and the Party could have no Remedy at Law; But in Eu; , 
ought to be all equally charged; and therefore the Court gay hy 
Ditection. Freem. Rep. 221. pl. 234. Paſch 16417. Anon, 

2 Chan. Caſes 44. Equity will relieve againſt a Fraudulent and partial FA 
16c. 5 C ment of Dower by the Sheriff. Vern. 218. pl. 216, Hill. 169 
Hoby v. Hoby. 


Car, 1 


_ » _— 


. 


(Y) Aſſigument of Dower againſt common Ryiy 


in hea of Dower. 


What it is. 


See (X) t. 12 aſſign Dower of an Advowſon is againſt commu 
. Right, for ſhe ought to have the third Preſentation & 
Common Right. 12 E. 4. 2. | 
This it ſeems 2. So an Aflignment ot Rent out of Land is againft Com 

is to be in- Right. 12 E. 1 


tended out 


of other Lands. See (Z) pl. 7. 


Upon av H- 3. An Aſſignment of all the Mood, or all the Meadow u! 
4 — of all the Wood, Meadow, Paſture and Arable, is not agaii 
on Recovery Common Right, but Common Right is the third Pan 
of Dower of each. 12 Ed. 4 2. 6. 


three Ma- 
ners, reſolved the Sheriff cannot give her Seiſin of one Manor, but he muſt give her Seiſn d 
third Part of every Manor; But if the Recovery be of all Lands, viz, Meadow &c. Pate 
_ Sheriff may Aſſign her Dower in the Meadow oaly. Mo. 12. pl. 47 Trin. 4 & 5 Ph. & 

non. 


4. Tf ſhe be dowable of three Manors, and ſhe accepts of tht W 
one Manor in Dower Allowance of all, this is an endownii 
againſt Common Right. 18 . 6. 27. 19 E. 3. Quatt 


peDit 1 54 ; 

5. A Feme was endow'd of the Moiety of the Rent, by re«® 
the Cuſtom of the Land out of which the Rent iſſued. Br. Ra 
pl. 20. cites 4 E. 3. | 1 

6. In Dower the Tenant pleaded a Fine levied by the Prior N. 
the ſame Rent of 201. of which Dower is demanded, to J. 0." 
his Heirs, upon Condition, that if the Heir, or any Heir of F. 
ſhall be within Age at the Time of the Death of his Anceſtir, ® 
then the Grantor and his Succeſſors ſhall be diſcharged of the Pa 
of the Rent during the Nonage, and ſaid, that the Baron died, 
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n within Age 3 udgment it Dower during his Nonage ; For 
ie Rent is ceaſed wy the Nonage, and yet the Feme recover'd 
wer by Award and Ceſſet Executio during the Nonage, and there- 
re Error was brought in B. R. Brook ſays, ro what End the 
Vrie of Error was raken 2 For it ſeems that it is a good Judg- 


ent. Br. Dower, pl. $1. cites 23 E. 3. 19, 


— - - 


(Z) What Perſon may aſſign it. 
[Againſt Common Right] 


Tr HE Sheriff cannot aſſign Dower againſt common Right. 
12 E. 4. 2. Contra 18 0. 6. 27. 

2. The Heir may. 12 E. 4. 2. b. 26 Af, 41. 

. And fo the Right Tenant of the Land may, 12 E. 4. 2. b. 
Che Sheriff may aſſign a Rent in lieu ok Dower. 20 


Il. + - — . , - 
;. If the Heir be in Ward to the King, and the Wife is to be Dower cn 
dowed in Chancety, the Chancery may atlign a Rent de novo not be at- 


0 her out of the Land of which ſhe is dowable, in lieu of Dow 2 


and this ſhall bind the Heir. 26 All. 41. 8 
6. So if a Writ be directed our ot Chancery to the Eſcheator to the Heir of 
feliver to the Wile ten Marks Rent, and Land in the Name of the King's 

Jower, and the Eſcheator aſſigns to her five Marks Land, and five J<vant's in 


| þ g - rard and 
larks Rent de novo out ot other Land of which ſhe is dowable, DG Cafe 


119 ſhall bind the Deir. 26 All. 41. adjudged by all the Juſtices. it 5 aſhgn'd 
in Court, 

hich is more uſual, or a Writ to the Eſcheator to do it, cites F. N. B 263. If it had been ſaid, 
2 the Heir had aſhgn'd in Obedience to the Decree it might have been good, but in ſuch Caſe 
e Tenant had been in by the Aſſignment, and not by the Decree ; Per Holt Ch. J. in delivering 
e Opinton of the Court. Ld. Raym Rep 784. Trin. 1 Ann m Caſe of Smith v. Angel 
dak 354 355. pl. 1. S. C. and Holt Ch. J. held it plain, that no Eſtate or Intereſt veſted in the 
Vite by the Decree in Chancery — 7 Mod. 43. 8 C-—Jenk. 9. pl. 17. cites 7 Aff 48. Firzh. 
Dower 78. and 26, AQ 4. [but it ſeems miſprinted and ſhould be 26 Afl. according to Roll.] 


1. A Rent out of the ſame Land may be alligned in lieu of DR Ps 
Uower, 7 HI. 6. 34. b. 26. aſl. 41. ian in Chi- 


valry may 
Hen a Rent out of the Lands and Tenements. which he hath in Ward in allowance of Dower, 
d it is good. Co. Litt. 39. a. 


8. It Tenant in Tail aſſigns a Rent out of the Land in lieu of 

don er, this thall bind his Itine, unleſs it amount to more than a 

It part; Per 2 Judges. And. 288. Paſch. 24 Eliz. Bickly v. 

ly. | 

9. Aſſignment of Dower made by a Diſſeiſor is good, and ſhall nor Co Litr. 35. 


01 avoiced, it it be nut made by Covin or Fraud, if the Woman have, 223 > 
gat to have the Thing in Dower. Perk, S. 394. it it be not 1 
pre judicial 


the Diſſeiſee. ——— Br. Damages, pl. 96 cites 12 Aff 20. S. P. —— 8. C. cited per Cur, 2. 
® 67. a. for it is a law ful Act. 


1. If a Diſſeiſer, Abator, or Intruder, be of Land by Covin of the Co. Litt 35, 
man who has Rig ſit to have Dower ot the fame Land, and fuch Diſſei- ? and 357 
„ Abator, or Intruder, endow the ſame Woman, the Ditleifee who © 

8 Right unto the Land, may avoid and detcar tuch Dower by his 

"ry into the Land &c, Perk. S 395. 

3: . 


"IT os 


EN Det 


1 „ ABEL” or tr. wats ham WE oc — nd — - -—4 
- - 
& FL 8 * a m — 
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ag o er 
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11. It J. S. be Tenant of Land unto which a Moman has Kim © 
have Dower, and he is diſſeiſed of the ſame Land by ihe n hy 
Stranger, or by the Woman alone, and afterwards ſhe is ended of th 
ſame Land by one who is in the Land by her and the other joint 0 
ſeiſor, or by one of them, ſuch Endowment may be avoided by the 1 
try of the Diſſeiſce, becauſe the thall not take Ad vantage ot the W 
of which the herſelf was Party & c. Perk. S. 396. 
Co Litt. 35. 12. If an Afjgnment of Rent be made unto a Woman in Allowangs 
* of Dower, which the ought to have of the ſame Land, by 4 Difſiſ 
Abator, or Intruder, the Diſſeiſee, or he who has Right unto * 
Land, ſhall not be bound by ſuch Aſſignment, notwithſtanding thy j 
be without any Covin of the Woman & c. Perk. S. 398. 
13. Aſhgnment of Dower by a Guardian in Seage is not good, ax ir 
ſeems, becauſe a Writ of Dower does not lie againſt him. Perk 
8. 40 | 
1 The ſame Law is of Tenant by Elegit, Tenant by Statute Mer. 
chant, Tenant by Statute Staple, and by Leſſee tor Years &c. Pak 
8. 40 
Th” But if made Gy him who has the Freehold it is good if it be q 
ſuch a Thing as may be aſſigned, and of which ſhe has Right to hae 
Dower ; And though the has not Right to have Dower thereof, yer 
it ſhall ſtand 40s until it be deteated and avoided &c, Perk $ 


— 


ſong 


5 40 
Perk. S. 39). 16. It ut be made by him that is Tenant of the Land, bur herein cer. 
S. P tain Diverſities are to be obſerved ; It two or more be Feintenants d 


2 4 — Lands, the one of them may aſſign Dower to the Wife ot a third Par 
Cur cite in Certainty, and this ſhall bind his Companion, becauſe they were 


7 H. 6.34. compellable to do the fame by Law. Co. Litr. 34. b. 35. a. 
8 E. 3. 38. 
Fitzh. Dower 110. and 10 E. 2. Dower 139. 


Perk S. 399. 17). But if one of them aſſign a Rent out of the Land to the Witz 
8. P. this ſhall not bind his Companion, becauſe he was not compellable oy 
the Law thereunto. Co. Litr. 35. a. 

18. It the Husband makes ſeveral Feoffments of ſeveral Parcels, ut 
dies, and the one Feoffee aſſigus Dower to the Wife of Parcel of Land 
in Satisfaction of all the Dower which the ought to have in the Lan! 
of the other Feoflee, the other Feoffees thall take no Benefit of ti 
Aſſignment, becauſe they are Strangers thereunto and cannot plead tis 
ſame. Co. Litt. 35. a. 

9 Rep 18. 19. But in chat Caſe, if the Husband dies ſeiſed of other Lands in Fe. 
b. in Beding= fimple, and the ſame deſcend to his Heir, and the Heir endows the Mt 
field's Cale. jy certain of thoſe Lands, in full Satisfaction of all the Dower that {ts 
ought to have, as well in the Lands of the Feoffees as in his own Land, 
this Aſſigument is good, and the ſeveral Feoffees ſhall take Advantug 
of it; And therefore if the Wife bring a Writ oi Dower againſt a! 
of them, they may vouch the Heir, and he may plead the Ali 
which he himſelf has made in Salery of himiclt, leſt they thouid far 
ver in Value againſt him, ſo as there is a Privicy in this reſpect e 
tween the Heir and the Feoffees, and by this Means the ſame ma' * 
pleaded by the Heir that made it; And ſo it is adjudged in our Boos. 
Co. Litt. 35. a. 


(A 
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(A. a) Aſſignment of] Common Right. 8 
Silas — 


1. IFa Pan aſſigns a Rent out of Land of which ſhe is dowable : And 3% 
upon Condition, in lieu of Oower, this is not good, for the 1 8 
ought to have it free of any Condition, as ſhe ſhould have the Land. C Jie 


| | — diti 
Malter Bridgman, at a Yoot in Aula cited a Report, 27 Elt3, B. was, chat if 
between Wenrworth and Wentworth, to be (0 adjudged, the Rent 
was arreal 


at the Day, it ſhould ceaſe and determine, and that then ſhe ſhould have her Dower and all the 
Court held that it did not bar her of her Dower ; For if the Aſſignment bars the Feme of her Dower, 
fs ought to have ſuch Fſtate in the Thing aſſigned as ſhe ſhould have in the Dower, which is an 


ibfolute Eſtate for her Life, and if it be not ſhe ſhall not be barr'd Cro. E. 451. pl. 19. S8. C. 


a4114ged tor the Demandant. Noy 55. S. C. adjudged for the Demandant. See (X) pl. 


.S. F. 


A Rent our of the ſame Land map be aſſigned in licu of Dower 
without Deed. 12 I, 4. 17. b. 7 Y. 6. 33. b. 

z. The Aſſignment muſt be abſolute, and not conditional, or ſubject 
to any Limitations. Co. Litt. 34. b. ad ſinem. 


(B. a) „hat Things may be aſſigned in lieu of 


Dover. 
And how without Deed. | 
And what Actions be for ſuch Things. ] 
And Pleadings. | 


1. A 32 Affiſe lies for Rent aſſigned without Deed out of Land of g- Dower, 


O 


which the is dowable, (therefore it is in lieu of Dower.) 33 pl 8 cites 


1).6. 2. b. ; 
2. [Bur] an Afiſe lies not for Rent aſſigned without Deed our of 4 728 


"er Land af which ſhe is not dowable, (therefore it is void and cue b, 


not in cu) 33 1, 6. 2. b. Perkins, S. 407. Littleton 


N 18 8 ; . and diver: 
Serjeants; and it is there ſaid that the like Matter is 7 H. 6. 


3. In Dower the Defendant pleaded that he had aſſigned to the Wife 
<0 Jcres of Corn out of the Land in name of Recompence of her Dower ; and 
held 4 good Bar, as well as of Rent, or any other Profit out ot the 
Land. Mo. 59. pl. 167 Trin. 6 Eliz. Anon. 

4 The Refervation ot an Horſe or Sheep is a good Reſervation of 
Rent, yet Aſſignment of an Horſe or Sheep in lieu of Dower is not 
For it is not of the Nature of the Soil. No. 59. pl. 167. Trin. 


good. 


6 Eliz. 


g. Common 
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5. Common of Paſi ure for two Lows is good in Name of Recomden 
of Dower. Mo. 59. pl. 1679. Trin. 6 Eliz. Anon. _ 
D. 361. b. 6. In Dower brought by the Wite of Beamont Maſter of the Roll 
La C. in the Time of E. 6. the Defendant ſaid, that he himſelt betore the We, 
cordingly. brought did aſſign a Rent of 101. per Annum to the Demandant, in Ramm. 
pence of her Dower, upon which the Demandant did demur in Las 
and the Cauſe was, becauſe the Tenant had not fhewed what EHu , 
had in the Lands at the Time of the granting of the Rent, as to ſay tht 
he was ſeiſed in Fee, and granted the ſaid Rent; /o as it might Apen 
to the Court upon the Plea, that the Tenant had a lawful Power ty gran 
ſuch a Rent, which was granted by the whole Court, and the Demy:. 
rer holden good. 2 Le. 10. pl. 15. Hill. 20 Eliz. C. B. Beamon 
v. Dean. 
7. Upon an Afignment of Part of the Lands in Dower, the Heir 1, 
Parol may aſſign a Way through the other Parts. Adjudged 2 Roll.! 
Rep. 475. Mich. 22 Jac. White v. Robinſon. 1 


— 


＋ EY 


mm . 


(C. a) In what Caſes a Woman ſhall be tevice endouci. 
[ Eviction. ] 


Br. Scire 1. IF a Woman be endowed, and after her Dower ig evicted by 
e Rog an elder Title, ſhe ſhall have a new Writ of Oower, am 
s © — ſhall be endow'd of the other two Parts. 43 All. 32. admitted. 


F. N. B. 

149. (M). S. P. and Ibid. in the new Notes there (c) ſays, S-e 4 E. 3. 25. 36. 50 E z. . w 
there ſeems to be this Diverſity, It a Feme be endowed by a D:fleifor, ſhe ſhill have the Wir. 
ranty &c But if ſhe recovers the Linds only which are granted over by the Heir, ſhe has loſt ter 
Warranty againſt the Grantee. 7 E. 3. 7. 21 E. 3. 48. 10 E. 3. Quid Juris 41. Perk. S. 
418. S. P. unleſs in Special Caſes. 


Br. Scire 2. Ik a Woman brings a M rit of Dower againſt the Tenant of tit 
Farm, pe Land, who vouches the Heir in the fame County, and the Woma 
8 © css recovers againit the Heir it he hath, and it nor, againit the Tena, 
and the Woman ſues Execution againſt the Heir, and after this '» 

evicted by an elder Title, ſhe ſhall have a Scire Facias upon tie 

oe Feen againſt the Tenant to be endowed of the two Pants. 

33. 
Br. Scire oy The ſame Law if the firſt Endowment was in Chancery. 43 N. 


Facias, pl, 22. adjudged. 


161. Cites 


4. Feme Tenant of the King is endowed in Chancery during the Mog 
of the Aeir, and atter the Heir has Livery, and after the Feme is evi. 
ed, the ſhall have Scire Facias to have the Land re- ſeiſed, and to be en ito 
ed of other two Parts, and when the Heir is vouched in the ſame Cour 
ty the Feme thall recover Dower of the Land of the Heir, Br. Dowe!, 
pl. 65. cites 43 Aff. 32. 

5. If a Woman after the Death of her Husband entreth and 4% 
to Dower ex Aſſenſu Patris, or ad Oſtium Eccleſiæ, ſhe is concluded b 
claim any Dower by the Common Law; but it ſhe will, ſhe may refuſe 
the Dower ad Oſtium Eccleſiæ &c. and then the may be endow'd * 
cording to the Courſe of the Common Law. Litt. S. 41. | 

6. It a Man ſesſed of two Acres of Land in Fee by rightful Title, and 0 


anudther Acre by Diſſei/en, takes a Wite and dies, and his Heir enters a 
4ů— 


— — — I — 


——_ — 
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1 . the Acre which his Anceſtor had by Dilſſeiſin unto the Wife in Name 
15 wer in allowance ol all the Frezhold which her Husband had &c. 
Ti che V:/c1/ce enters into the Acre aſſigned unto her and puts her our, 
al be new endowed of the third Parr of the two Acres which her 
ff bund had by righttul Title, in ſuch Manner as if the other Acre 
dad never been in the Poſſeſſion of her Husband &c. Perk. S. 419. 
7 It Tenant in Tail make a Diſcontinuance in Fee, and the Diſcoati- 
|» taketh a Wife and hath Iſſue and dieth, and the Diſcontinuee 1g not 
lf any other Thing during the Coverture, of which his Wife is dowable, 
4 his Iſſue enters, againſt whom his Mother bringeth a Writ of Dower 
„ recovers, aud hath Execution of the third Part by Meres and 
bounds, and the Iſſue in Tail bringeth a Formedon againſt the Tenant in 
Dower, and ſhe voucbes the Iſſue of the Diſcontinuee, who enters into the 
Warranty and loſeth, and the Demandant had Execution. Now, the 
Tenant in Dower thall be new endowed of the third Part of the two 
darts which remain &c. notwithitanding that his Iſſue hath enteofted 
Stranger of Part thereot or of all, For notwithitanding that the 
denon which her Husband had (whereof the is dowable) be detea- 
yet the ſhall have Dower thereof until it be defeared &c. Perk. 
d 9, 

„ La Woman endowed loſes by Action tried her Dower, if ſhe 
id of him in Revenſion, the ſhall be new endowed of that which 
emaineth. F. N. B. 149. (M.) 

9. If the Baron aliens Parcel of his Lands during the Coverture and 
js, and the Heir enters into the Reſidue and allows his Mother Parcel of 
te Lands, which remain, in Recompence of all her Dower, and the after 
rings Action of Dower againſt the Alienee of other Lands, he fall 
lead this A//ignment and bar her of her Dower ; Bur if the Executor of 
de Baron alligus to the Feme Parcel of the Lands alien'd in Recom- 
ence of her Dower, the Heir nor the other Feoffees of the Baron 
all not plead it; Per Dyer. Mo. 25, 26. in pl. 86. Trin. 3 Eliz. 
« that it had been ſo adjudg'd. | 

i» B. ſeiſed of Land in Fee takes to Wife F. and enfeoffs C. in 
te, who takes Alice to Wife ; C. dies, Alice is endowed, B. dies, Fil 
ecovers Dower againſt Alice and dies, Alice ſhall enjoy the Land "4 
gain during Lite. Co Litt. 42. a. 

11. It the zs endow's of the immediate Eftate deſcended from the And this is 
barcy to the Heir and the is impleaded atterwards ſhe ſhall vouch the the Reaſon, 


0 
10 


tit I eir and thall be newly endow'd of other Lands which the Heir 2 i 
19, 4; But if the is endowed by the Alienee of the Baron or of the Heir, and brings Writ 3 
ad the is after impleaded, ſhe thall not vouch the Alienee to be of Dower f | 
A. ly endow'd, 9 Rep. 17. b. Hill. 28 Eliz. per Cur, in Bed- gainſt the 9 
Feld's Caf | Alienee of 4 
gneld's Caſe, 0 
| the Baron 41 

nate puches the Heir, the Demandant may ſhew that the Heir has Lands deſcended to him in the ſame 


mh 
w- 
Juile 
wel, 


uy (for to another County the Original does not extend) and pray that ſhe may be en- 


7 
&c. and he 1 

14 
ves of his Eſtate, and this is for the Benefit of his Voucher to be newly endow'd. Ibid. 17 bs | 
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(D. a) hat Charges made by the Husband, or other 
and upon what Things, the Wife ſhall avgiq, ' 


In what 2. Co. 4. 26 El. 24. the Lord of a Copyhold Manor, vi; 
—_ * which thefe were many Copyholders 1or Lite, took Wife 
men man holder died, and the Lord granted ir to another 


(E. ; ; 
A Man ſeiſ- z. Tf the Wife accepts Dower, of the Heir againſt Common Righ 


ed of Lands ſhe {hall hold it ſubject to the Charges of her Dusband 13 


in Fee takes 
a Wife, and 9. 6. 27. 


rants a | 
88 and after makes a Feoftment, and takes back an Eſtate Tail and dies. The Wis x 
covers Dower againſt the Iſſue in Tall by Reddition ; The Wife makes a Surmiſe that her Hy, 
died ſeiſed, and prays a Writ to inquire of the Damages, and it is granted to her, in this (aſh 
holds the Lands charged with the Rent charge, For by her Prayer ſhe accepts herſelf dowabl: i 
the ſecond Eſtate, For of the firſt Eſtate whereof ſhe was dowable her Husband died not ſeife, x 
ſo ſhe had concluded herſelt ; Wherefore if the Rent charge be mere to her Detriment than 4 
Damages beneficial to her, it is good for her in that Caſe to mike no ſuch Prayer. Co. Lit 35 


4. But otherwiſe it 1s it ſhe be endowed againit Comma 

Right by the Sheriff. 18 I). 6. 27. 

5. Ik the Husband grants a Rent out of four Manors, and d. 
. and his Wife is endowed by the Heir of one Manor in lieu otal 
N Man dc the ſhall hold it Diſcharged. 19 E. 3. Quare tmpedit 154 þ 


ſeiſed of Thorpe. 
three Ma- 
nors of equal Value and Wife, and charge one of the Manors with a Rent-charge and dies, ſhe na 
by the Proviſion of the Law take a third Part of all the Manors and hold them diſcharged 
2 if me will accept the intire Manor charged, it is holden that ſhe ſhail hold it charged. C 

itt. 173. a. 


6. Tf A, ſeiſed in Tail of a Manor to which an Advowlon is 
pendant grants the next Preſentation tu the Church of B. and . 
ter takes C. to Wife, and dies, and the Wite is endowed ol 
Manor with the Appurtenances, in lieu ot all her Dower, and ail 
the Church is void, quere whether ſhe may preſent and aum 
the Grant made betore the Coverture. 

7. The Dower ot a Wife who was married after a Statute er Rach 
ni zance acknowledged, ſhall be extended; But if the Title ot Do. 
precede the Statute or Recognizance, it is not liable at all to {ud 
Stature or Recognizance. Jenk. 26. pl. 69. cites 8 E. 1 Fil 
Aſſiſe, 417. 

8. W. brought a Writ of Dower againſt B. C. Leſſee for Vi 
by Leaſe of the Husband rendering Rear before the Coverture, pray d. 


— 
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. receiv'd tor his Term. The White recovers and had Judgment. By 
de Court the Leaſe ot C. 1s ſaved by 21 H. 8. cap. 16. and the Court 
adviſcd, that an Habere Facias Serftnam ſhall be awarded to the Sheritf 
15 put the Wite in poſſeſſion, with a Proviſo quod Zen ad Termin® 
nor non expelilatnr. And Beamond ſaid, that 3 Eliz, it was fo laid. 
Noy. 65. Whitley v. Belt. 3 

9. Tenant in Dower ſhall nt be diſtrain d for a Debt due to the F. N. B 159. 


Xing by the Husband in his Lite-time in the Lands which the holds * ) ſays 
| þ ere IS a 
n n Dower. Co. Litt. 31. a. . 
| Regiſter di- 


»eFted to the Sheriff, that he do not diſtrain the Wife who holds Lands in Dower for the Debts of 
e Husband which he owed to the King before the Contratt of Marriage between him and bis Il ie, 
ind ſhe may have ſuch Writ out of the Chancery directed unto the Treaſurer and Barons of the 
Exchequer, commanding them that they inquire thereof, and it they find the ſame, that they ſur» 
ccale and diſcharge the Wife. 


10. The Endowments by Metes and Bounds according to Common Right 
is more beneficial to the Wite than to be eadow'd againſt Common Right ; 
For there {he ſhall hold the Land charged, in reſpect of a Charge made 
ter her Title of Dower. Co. Litr. 32. b 

11. It Baron and Feme grant a Rent-charge by Fin? out of Land, 
or make a Leaſe for Tears, rendering Rent to the Baron and his Heirs, 
and atterwards the Feme recovers Dower, the ſhall hold the Land 
charg'd. 10 Rep. 49. b. Mich. 10 Jac. in Lamper's Caſe. 


(E. a) Attendency. 


„ Enant tn Dower of a Meſnalty ſhall be attendant to the Lord, Nee 


Veit for tye third Part of that which the Rent is over, 2 Lehen. 


[ arc, and rhe 
1. + 3. Jenant takes 


Feme and 
den withour Heir, and afterwards the Meſne enters into the Land and endows the Wite of the 
wurd art; Whether the Wife ſhall pay ro the third Part ot the Services which were due between 
her Baron and the Meſne, or the third Part of the Services which are between the Meſne and the 
Lord Paramount, dubitatur Keilw, 129. a. b. pl. 98. Caſus incerti Temporis. Anon, 


2. [But] Ifta Woman be endowed of a Meſnalty, the Heir 
cannot diſtrain the Woman tor the third Part which the ought to 
pay him. 1 ). 4. 3. 

3. Feme Tenant in Dower ſhall hold of the Heir pro particula, and 
he tall make Avowry for the Portion upon her, and it is a 9 Plea 
jr ber that the Heir kolds by leſs Services. Br. "Tenure, pl. $4. cites 
kith. Avowry 173. 3 E. 3. 

4. And if Great Grandfather, Grandfather, Father, and Son are, and 
the Lord gives the Services to the Grandfather and his Feme in Tal, 
and the Great Grandfather atterns, and the Grandfather dies in the Life 
the Great Grandfather, and the Feme has Iſſue, and the Great Grand- 
ether dies, and the Iſſue eaters and does the Services to his Hut her, and 
ger he and his Mother dies, and the Son enters and endows his Mother ; 
Were if the ſhall be artendant of any Services, becauſe the Services 
vaich the Baron did are now ſuſpended in the Fenancy by the de- 
verdg of the Land held by the Great Grandtather to the Iilue in 
al, who is Heir to the Great Grandfather who was Tertenant. Br, 
6caures, pl. 84. cites Fitzh, Avowry 1-3. 3 E. z. 
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5. Where a Man gives in Tail rendering certain Services, and 
Donee takes eme, and dies without ue, and the Feme ts endumed ” 
ſhall render the third Part ot the Services, and the Donor may Ke i 
for them, and yet the Tail is extinct. Br. Teaures, pl. 82. cies yi 
E. 3. Avowry 159. lo 
S. P. Br. 6. W here Tenant in Tail dies without Iſſue, the Donor enters, the F 
3 the Tenant in Tail recovers Dower and has Execution, the }hall _ 
34 E.3. 15. the third Part of the Services to the Donor, Br. Extinguithment, pl. zl 

Cites 34 All. 15. 31, 
S. P. And 7. So where there is Lord and Tenant, and the Tenant dies witlu 


yet in theſe xp; ſo that the Land eſcheats, and atter the Feme of the Tenant 
Caſes the I Ibid 

was Once | 

extinct 14 E. 2. For there is a Diverſity between the 4& of the Law, as a dying without Iſſue or with 
out Heir &c* and the Act of the Party, as Seignory purchaſed in Fee &c. | 8 


cn. 


Br Dower, 8. Contra where the Lord purchaſes the Tenancy in Fee, and the Fey f 

K 25 cs the Tenant is after endowed, the thall not render any Thing; For the 

8 23 E. * two firſt Caſes of the Death are the Act of the Law, and the Caſe of 
the Purchaſe or ſuing Proceſs of Forejudger in Writ of Meſae &c. are 
the Acts of the Party and his Folly. Ibid. | 

9. Where Tenant in Tail dies without Iſſue, and the Feme is en. 
dowed, or if Lord and Tenant are, and the Tenant dies without 
Heir, the Lord may enter by Eſcheat. And in the other Caſe the 
Donor entered, the Feme, the Tenant, or the Feme of the Tenant in 
Tail recovers Dower, and has Execution, the ſhall hold by the third Part a 
the Services; For this is the Act of God or of the Law; Contra wher: the 
Lord purchaſes the Land in Fee, and ſhe is endowed, the thall render 
nothing to the Lord, tor it is his own Act and Folly, Br, Tenures, 
pl. 33. cites 34 Aſſ. 15. 

10. It a Man holds by Homage and Fealty, and 10s. Rent, and makes 
a Gift in Frankmarriage of the ſame Land fo held with /s Siſter, and 
aſter the Donee in the fourth Degree takes Feme and has Iſſue and dies, 
and bis Iſſue enters and endows the Mother of the Poſſeſſion of bis Father, 
The Queſtion wss, it the Mother ſhall pay the third Part of the 
Rent to the Heir as he pays over to the Donor? or whether ſhe thall 
hold this third Part diſcharged during her Life? It was argued that 
ſhe ſhall hold it diſcharged ; Bur Keble was Opinion that ſhe ſhould 
pay the third Part ot the Rent to the Heir. Keilw. 124. a. pl. vo 
Caſus incerti Temporis. Anon. 

11. It there be Lord, Meſue, and Tenant, and the Meſue grants tothe 
Tenant to acquit him againſt the Lord and his Heirs ; the Lord dies, his 
Wife has ihe Seigniory aſſigned to her for her Dower, and «Gitti 4115 the 
Tenant, although the Grant was to acquit him againſt ine Lord and 
his Heirs only; yet becauſe the continued the Eſtate of her Husband, 
and the Reverſion remained in the Heir, this Grant of Acquittal did 
extend to the Wife. Co. Litt. 241. a. 

12. A Man makes a Gift in Tail, reſerving 20 s. Rent, and dies, tie 
Donee takes Wife and dies without Iſſue ; the Heir of the Donor enters and 
endows the Wife ; ſhe is ſo in of the Ettate of her Husband, that al- 
chough the Eſtate Tail be ſpent, and the Renr relerved thereupon de- 
cermined, yet after ſhe be endowed the ſhall be Attendant to the 
Heir in reſpect of the ſaid Rent; And fo it is ot Lord and Tenant, 
the Wile that is endowed ſhall be Attendant for the due Services, but 
if any Services be incroached, although the Incroachment ſhall bind 
the Heir, yet the Wife thall be contributary, but for the Services of 
right due. Co, Litt. 241. a. 


(F. a) E 
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(F. a) Ex Aſſenſu Patris &c, 


IN Infant being in Ward at the Age of 18 Years took Feme by * The Ori- 
1 Aſent of his Guardian, and endowed her ad oftium Hecleſiæ 1 
adjudged a good Endowment though the Baron died before the (ne 
It was adjudg (ne) Anglice 
Ar: of 21, becauſe he * was paſſed the Age of 14, and that the Mar- (not) which 
* was with Conſent of his Guardian. Fitzh. Dower, pl. 197. is not Senſe, 
0 


cites Paſch. 9 H. 3. W Oe „ 34. — and 


ſeems to 


be miſprinted. 


2. Aſſignment of Dower Ex Aſſenſu Patris, this ſhall be by Deed Co Litt. 36. 
For otherwiſe the Franktenement of the Father cannot paſs, and 7 8.7 — 


i ; ; The Wit 
aſſent lies not in Averment but in Specialty, and here Franktene- 3 * 


ment paſſes without Livery of Seiſin; quod nota, Br. Dower, pl. J. cites à Deed of the 


Father or 
4 E. 3. 43. Mother, 


proving bis ent and Conſent, for his Frechold ſhall be beunden thereby, and Livery and Seiſin 
all not be made thereof, and the Father may well make ſuch a Deed unto his Son's Wife &c. and 
retin ancient Books ſuch Aſſent and Conſent has been tried by Proofs, but the Law is contrary at this 


Day. Perk, 8. 442. h 


2. In the ſame Manner as there is Dower Ex Aſſenſu Patris, in the f Co. Lit. 
ne Manner and Form there is Dower + Ex Aſſenſu Matris, mutatis 35: yu P 
be mutandis. Perk. S. 441. | | * 5 ___ 
4. But there is no Dower Ex Aſſenſu Fratris nec Conſanguinei. Ibid. S. P. F. NA 
5. Such Endowments ought to be made immediately after Affrance 150.(L)— 


made betwixt them at the Church Door, or in the Church, it the Mar- The laſt 


a) riages are uſed ro be in the Church &c. Perk. S. 442. F. N * 
id | 150. (L) 


cites 9 H. z. Dower 19. and 18 E 2, Dower 167). Contra. But Dower 19. is neither the 8. C. nor 
the 8. P and Dower 167. is the S. C. of 8 E. 2. and ſo likewiſe is pl. 168. but neither of them is 
P. But Dower 191. cites Trin. 9 H 3. and is that on Iſſue as to the A ſſent of the Mother &c, it was 
ound againſt the Demandant, by which ſhe was barred, but Dower 134. cites 29 E. 3. is an In. 
ference drawn from that Caſe, viz. That a Man cannot endow his Feme Ex Aſſenſu of any other 
than his Father; for that ſhe ſhall not have Writ of Dower Ex Aſſenſu Conſanguinei. 


ld 
Fo. 6. And yet it has been holden in Ancient Books, that where the Son + Firth, 
js Heir apparent unto his Father (and ſo he ought to be, tor ſuch En- Power, pl. 
be lowment made unto the Wife of the ſecond Son is nothing worth) 1 | Zak 
hs WF it he tarries againſt bis Father's Will, and afterwards within eight Weeks 2 H. , __ 
che er the Marriage, the ſame Son endows his Wife, with the Alſent of his F. N 8.159, 
al ber, of the Lands and Tenements of the Father &c. it was holden (L) S. P. 
nd, lat the ſame was a good Endowment &c. Perk. S. 443. 
U 7. Where the Endowment Ex Aſſenſu Patris, vel Matris, is good ,.  _ 
and ſufficient in Law, the Wife of the Son immediately after the Death of and Co Lie, 
the er Huzband, in the Life of the Hasband's Father, may enter into the 35. b. S. F. 
od ame Lands fo aſſigned unto her in Dower &c. Perk. S. 444. 


8. if the Son endows his Wife with the Aſſent of the Father, of 
ands of the Father which he held jointly in Fee with a Stranger at the 
ime ot his Atlent &c. Perk. S. 446. 


int, 9. H ſhall it be it ſuch Endowment be made of Lands or Tenements 
but r bc the Father holds for the Term of his Life, at the Time of ſuch En- 
ind eowment. Perk. S. 446. | 


lo. But if the Father had been ſeiſed in Tail of ſuch Lands whereof 
ſach Endowment is made at the Time of his Aſſent &c. he ſhall be 
| 2 bound 


ry L 4 A EN 


r 
—— — 
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bound:n thereby during his Lite; Bat the Iſſue in Tail ſpall a ku 1m 
thereby, nor a Woman who has Title 15 852 e be honed 
Land fore the Alſent &c. As the Father's Wite which he ha _ 
Da N _ 1 nor any Stranger who have ancienter Title ache 
bh | Sow | me 
mays c. ſhall be bound by ſucn Endowment or Aſſent &c. Perk 
11. It there be Father and Son, and the Father is ſc | 
Fee with his Wije in the Right of his Wife, and the his es N „. 
of the ſame Land with the Aſent of the Father, and the Son 4; T7 ife 
his Father, the Son's Wite ſhall not have Dower of wes pen. 
againſt the Father, yet the Father may make Feoflment of h 2 
Land during the Coverture between him and his Wite, and ir fn ll bs 
ood againtit him; and it has been ſaid, that it is becauſe that i 0 5 
Caſe the Husband does preſently difmils himſelt of the Polletſion 2 = 
in the other Cale he remains ſeiſed ot the ſame Land durin thy Co- 
verture, and in the right of his Wite ; and whea this Mage 8 Me 
unto the Court, the Court, who is a third Perſon, ſhall ouſt che boar 
Wite of her Dower, becaule otherwiſe the Court thould do Wron * 
to the Wite of the Father &c. Tamen quere, tor that the e cam 
not plead ſuch Marter ; but if it be in an Action in which Refceit li 
it che Wife be received upon the Detault of her Husband, the =, 
plead this Matter &c. yet notwithſtanding that ſhe is received i 
ſeems that upon the Matter of Law the Son's Wife ſhall have che Dow 
er which was aſſigned unto her by her Husband with the Aſſent off 4** 
his Father &c. [during the Coverture.] Perk. S. 448. | bf { 
, 12, Writ of Dower Ex Aſfenſu Patris lies as well againſt the Guardian 2. 
as N — ng of the Freehold, F. N. B. 150. (B). Dow 
13. It the Son endows his Wife at the Age of ſeven Near 
Patris, it ſhe before the e attain — T. — of bes 1 uo 
OT is good; But otherwiſe it is of an original abſolute Diſability. CoM 4): 
Litt. 33. a. 1 i 
Perk. S. 445. „ 14: Tenant for Life of a Carve of Land, the Reverſſon to the Father in Heir 
S. P. cites Fee. The Son and Heir apparent endows his Wite ot the Carve by the Al: by 16 
Trin.6 E ſent ot the Father. The Tenant for Life dies. The Husband dies. The ReverdY] done 
5 Ng. ſion was a Tenement in the Father, and yet this is no good Endowmeng Vertu 
ra Ch Ex Aſſenſu Patris, becauſe the Father at the Time ot cne Aſſent had but 
S P. and a Reverſion expectant upon a Freehold, whereot he could not have en Wnto | 
2 dowed his own Wife, and though Tenant tor Lite died, living the dand 
* 1 80 Husband, yet Quod ab initio non valet tractu Zemporis non convaleſcet i cg 
Ban Co. Litt. 35. a. Cute 
and 6 E. 3. 34 and Perk. 86. [which is the ſame Ciſe as cited above.] the 
Baill) 
S. P. per 15. The youngeſt Son, and Heir apparent, cannot endow his Wite Leat] 
15 Iv Ex Affenſu Patris of Lands whereot - Father is ſeiſed in Fee, of the wk 
rin Nature of Borough Engliſh, becauſe the Father may have another Son wy 
B R. in and then the Husband is not Heir apparent, and it is in reſpect ot th 
Ratcliff's conſtant and perpetual Appearance, that the Son and Heir apparent "ge 
Caſe, may endow his Wife of his Father's Land. And /© it is of Lands | 5 
Gavelkind, and this is the reaſon that Dower Ex Aſſenſu Fratris, of 700 
Conſanguinei, is not good; For that altho' he is Heir apparent at that p * 
Time, yet for the common Poſſibility that he may have Iſſue, and eve . 
Ty Iſſue chat the Brother or Couſin ſhould heve atterwards ſhall exclude 3; 
him, be is no ſuch Heir apparent as the Law intends ; So it muſt bY ,, 
ſuch a Son and Heir apparent as muſt continue an Heir apparent. Co * 
Litr. 35. b. ny 
16. Though the Freehold and Inheritance is in the Father, yet in . 
reſpect ot the conſtant and perperual Appearance of the Heir the Hei 75 


apparent does endow, and the Father dozs but aſſent; 


and the etore 
whe 


tl . 
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nd ue che Father did endow the Wiſe of his Son and Heir apparent, 
me Endowment was held void, becauſe the Husband in that Cale mu 
the tow, and che Father aſſent. Co. Litt. 35. b. 
mel 17 Ita Man endows his Wife Ex Aſſenſu Parris, and the Husband 
dies, the wy may enter, or have a Writ of Dower, though the Father be 

ny Co. Litt. 35. a. 
Pi If a Wite be endowed Ex Aſſenſu Patris, and the Husband dies, Firrh. Dow 
che Wife has Election either #0 have her Dower at the Common Law, or er, pl. 158. 
ks Aſeuſu Patris ; It ſhe bring a Writ of Dower at the Common Law. cites Pech. 
4nd count, albeic ſhe recover not, yet ſhe ſhall never aſter claim her 126.2, SF. 
Dower Ex Aſſenſu Patris. Co. Litt. 145. a, 


(G. a) De la pluis beale. 


„ IN Dower, the Tenant vouched the Heir of the Baron in Ward of the 
Demandant for Canſe of Nurture, and ſet forth Deed of the Anceſ= 

tir of the Infant, and he was compelled to plead in Bar, iiwcanſe now the 
Feme may endow herſelf of the beft Part, becauſe Guardian by Nurture is 
akrays intended Socage Tenure, upon which Tenure this Endowment of the 
4% Kc. lies. Br. Dower, pl. 42. cites 21 E. 3. 30. 

2. Contra of Tenure a Chivalry, and theretore ſhe was barred, Br. 
Dower, pl. 42. cites 2 E. 3. 30. | 

3. It there be Lord, Meſue ard Tenant, and the Tenant holds of the 
Meine by z d. and the Meſue holds over by 20 d. and the Tenant takes 
all:t:, and the Meſne releaſes unto the Tenant all the Right which he has 
in the Tenancy &c. and the Tenant dies, and his Wife is endowed by the 
Heirs of the third Part of the Tenancy, ſhe ſhall be attendant unto him 
ly 14. and not by the third Part of the 20d. becauſe that the ſhall be en- 
dowed ot the beſt Poſſeſſion which her Husband had during the Co- 
verture &c. Perk. S. 428. | i 

4 It the Husbaud has a Bailiwick &c. or a Fair, &c. as appendant 
anto les Hauer within the ſame Precinct, of which Manor the Hus- 
band was ſeiſed in Fee during the Coverture, and held che ſame in 
Socage, now if the Wife be endowed of the Metety of the Manor by the 
Cuſtom, fre foal! have the Profit of the Moiety of the Bailiwick Ge. or of 
the Farr as appendant unto the Moiety of the Manor; Bur quære it the 
Bailiw ick or Fair be diſappendant in Fee from the Manor atrer the 
Vit Leath of the Husband, and before the Endowment, whether the thall 

den have the Moiety of the Profit of the Bailiwick or Fair &c. But 
Jr tems the ſhall have the ſame, becauſe ſhe ſhall be endowed of the 
belt Poſſeſſion which her Husband had during the Coverture or Mar- 


uy age Kc. Perk. S. 436- 
17 5. Where Judgmant is given in a Writ of Dower that the Demand- 


„ade endowed de la pluis Beale, the may take her Neighbours, and 

i " their Preſence endow herſelt by Metes and Bounds of the Faireſt 

* fart of the Tenements which the hath as Guardian in Socage, to 

1:40 de ard to hold for Term of her Life. Litt. S. 49. 

t be 6, A Woman Guardian in Socage bringing a Writ | Hoc gat againſt x 54. S 48. 
Co Guardian by Knight's Service (before 12 Car. 2. 24.) ſhould upon his Co Lin. 

pleading the whole Matter, have been adjudged ro endow herſelf de 35. 4 Þ— 


i plus Beale, i. e. that is the Faireſt of the Socage Land. Bur ſuch e e 
Hei Vownent could not be without judgment; If the Socage Land were a0t Tice of 


4 (cient for her whole Dewer, ſhe ſhould retain for Part, and recover againſt Dower oc- 


bi OO | : 1 ; . . 
ite Guardian in Chivalry for the other Part. After Judgment as atore- cupies the 
ſaid, Lund 


he 


n 


— — N > — 
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Guardian in ſaid, whether in the King's Court or the Lord's the Wite ſhag © 


_ by the Preſence of her Neighbours have endowed herſelf of the be 14 ” 

_ be and Land, which ſhe held as Guardian in Socage by Metes to hold it fy Re 

not as Life. Hawk. Co. Litt. 55. | wh 

Rightful 

3 ſhe ſhall not endow herſelf de la pluis Beale; For this is in a Judgment given i; th 

King's Court. 5 Rep 30. b. 31. a. in Coulter's Caſe. " 

the 

* — — — a 

in 

(H. a) By Cuſtom. can 

He 

t. IN Aſiiſe the Tenant ſaid, that the Land is within the Many f "= 

D. in which is the Fee of L. where the Uſage has been Time du ; 10 

Mind, that the Feme ſhall have the Whole in Dower dum ſola jul and o we 

ſhe marry that ſhe ſhatl forfeit it, and admitted. Br. Cuſtoms, pl. f kit 

1 cites 1 8 £ ; 

N. B. 2. Vill which is not a Borough or Incorporated may have a Cuſt 
150.(P)S.P. that the Feme ſhall be indow'd of the Whole, as in Gavelkind a 7 
others. Br. Cuſtoms, pl. 72. cites 21 E. 4 53, on 


In ſome 3. In ſome Boroughs by Cuſtom ſhe ſhall have & her Dower allth; 


33 Tenements which were her Husband's. Litt S. 166. 
the Whole or Half dum ſola & caſta vixerir, and the like, Co. Litt. 111. a. 


Co. Litr. 4. The Cuſtom of Kent is that the Wife ſhall be endowed  t1, 
33 p _ Moiety of Gavelkind Land, and ſhall loſe her Dowry it the marry again; 
——S. P. ag. Three Tatices held the Plea good, and that ſhe had not Election tobe 
judg'd ac- endowed ot the third Part at the Common Law, but was tied to the 


cordingly. Cuſtom; But Anderſon e contra, Mo. 260, pl. 408. Paſch. 30 Elu, 
Cro. E 825. Anon 

pl. 26. Paſch, « 

4 Eliz. C. B. Davis v. Selby Le. 133. pl. 182. Hill. 3o Eliz. C B Hunt v. Gilbun, 
S. P adjudg'd accordingly Cro. E. 121, pl. 11, S. C. held arcordingly.———Gouldd. 1, 
pl. 13. Hum v. Auſtin. S. C. 


5. If a Cuſtom be that a Feme ſhall be endow'd of a Moiety of th 
Lands, yet the ſhall not be endow'd of the Moiety of a Fair held on itt 
ſame Land; Per Newdigate J. 2 Sid. 139. Hill. 1658. B. R. 


2 42 
—— 


(La) Quarentine. 


She ſhall x, Mag. Charta 9 H. 3. HE Widow ſpall have her Dower ad 

— nk cap. 7. Duarentine in the Chief Houſe if i 

een the ot a Caftle, and if it be, a competent Houſe ſhall be provided until ie 

Day of his Dower is aſſigned, and ſbe ſhall have in the mean Time her reaſonable H. 

Death is toders of the Common, and ſbe ſhall have a third Part of the Lands d le 

accounted 8 | 

the Firſt; Husband aſſigned for ber Dower, which were his during Coverture, tx 

and if pos ſhe was endow d with leſs at the Church Door. 

her Hus- 

band's Death ſhe departs from her Houſe, ſhe cannot return again within the 40 Days. 2 Inſt. 1. 

by Hob. 153. per Hobart Ch. J. cites D 76. Mich. 6 E. 6. [b. pl. 32. Kettillsby v. Kertill- 
5. 


If the Widow be holden from her Quarentine ſhe ſhall her Mrit de Quarentina ha 
to the Sheriff, by Virtue of which Writ the Sheriff may make a Proce/s againſt the Dela 
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rrable e it hin wo three "i , _=_ may and ought, if no jult Cauſe be ſhewn againſt it, ſpeedily 
her into Poſſeſſron. 2 ADR. 10, 17. : | 2 2 | 

mer , 6 file in this Statute it is intended one hat is fortified and maintained for the Defence of the 

Realm, and not 2 Caſtle in Name for the Habitation of the Owners; but this muſt be of a Houſe 

«hercof ſhe is dowable. 2 Inſt. 17. 


2. If ſhe marries wit hiu the 40 Days ſhe loſes her Quarantine ; For Co. Lirr. 
hen her Widowhood is paſt, and the Quarantine is appropriated to 3% b. 8. F. 
the Widow's Eſtate. 2 Inſt. + BRIT TE 

3. he Word Efovers in the Statnte 's taken for SuRtenance. 2 Inſt. 10. 
and Lord Coke there ſays, that There is an Opinion in che Books ¶ and 
n Marg. cites 19 H. 6. 14 b. and Regiſt. 1795.] that the Widow 
annet El any of the Oxen of the Husband's whilſt the remains in the 
Houſe ; but obſerves that rhe Regiſter ſays, Quod interim habeat ra- 
tionabilia Eſtoveria de Bonis eorundem Maricorum, which Lord Coke 
(ays, ſeems to be an Expoſition of this Branch. And that in this Caſe 
it ſeems to contain Meat, Drink, Garments and Habitation, though 
when reſirained 4 N oo it ſignifies Hovuſe-bote, Hedge-bote and Ploug h- 

«te, 2 Inſt. 17, 18. 

F 4 Widow 2 5 Days next after the Death of her Baron is by the 
Law allow'd her ©marentine to live in the Houſe of her Baron, and to 
de ſuſtain'd with Victuals there, and not for any longer Time. Pet 
Onnes J. Jenk. 284. pl. 18. 


(K. a) Againſt whom Dower lies. 


þ 
1 


i. IN Dower the Tenant vouch'd, and the Vonchee wonch'd the Heir 

of the Baron of the Demandant ; the Demandant fhew'd that the 
Har had Aſſets by Deſcent in the ſame County, The Demandant thall 
not recover againſt the Heir bur againſt che Tenant only; For there is 
no immediate Privity between the Heir and her; For the ſhall recover 
againit the Heir only when the Tenant in Demeſne vouches him, 
9 Rep 17. b per Cur. in Bedingheld's Caſe cires 18 E. 3. 36. b. 

2. Writ of Dower does not lie again/t a Guardian in Socage as it lies Co I in. « 
aainſt a Guardian ia Chivalry; therefore the Indowment is Difſeijen ; a. S. P. 8 
Suere inde, Br. Dower, pl. 63. cites 29 Atl. 68 

3. Dower ſhall be — 6 againſt the Guardian where the Infant is in Co. Lin. 3. 
Ward, and not againſt the Infant, becauſe the Guardian has Intereſt. a. SP 
br. Dower, pl. 20. cites 46 E. 3. 19. 

In Raviſhmenrt of Ward it was agreed that Writ of Dower may 
de brought againſt the Baron alone, where the Baron is poſſeſſed of a Ward 
n Jure Uxoris, and the Feme Mother of the Infant demands Dower ; For 
a Writ of Dower againſt Guardian Voucher does not lie. Br. Dow- 
1, pl. 23. cites 48 E. 3. 20. 

5. But Right of Ward ſhall be againft both; For there Voucher lies. 
br, Dower, pl. 23. Cites 48 E. 3. 20. 

b. Where there were Grandfather, Father, and Sen, and the Grand- 
aber beld the King ; The Faiher took Feme ; The Grandfather died ; 
ule Father had Iſſue and died before Office found, and before any En- 
and atter an Office was found jor the King, that the Grandfather 
a ſeiſed, and died ſeiſed, and held of the King, and that he had 
Ju, who had Iſſue him who now is He.r and within Age, by which 
* King ſeiſed aud committed the Ward durante minore etate, and the 
4 A Feme 


— 


* 1 
4 
3 * 
— — 
— 


re 
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phos | the Father, Son of the Grandfather, brought Writ of Done. 
gainſt the Commitee, and the Committee demurred upon che Mar 
Br. Dower, pl. 66. cites 1 H. 5. 17. _ 
7. Writ ot Dower lies againſt the Committee of a Ward, and h 
may have Aid of the King. Br. Dower, pl. 66. cites 4 'H x 
per Lf 3 a, youu. vouched 15 E. 3. EY 
8, Where the Tenant pleads in Bar of Dower and demands 
% Adio, there tho* the Action does 4 lie againſt the Cn 
vet by this Concluſion the Defendant bas loft his. Advantage, and ſo 8 
cunque Via the Action lies well. Br. Dower, pl. 66. 1 U 
per Brian. ks 
9. A Grantee of a Rent in Fee takes Wife ; The Grant G 
the Ter-tenant and dies; His Wife ought A bring her W Ky 7s 
againſt the Ter-tenant, tor he is to pay the Rent, and there is no other : 
gainſt whom the Writ of Dower may be brought. So in the Caſe of th 
Releaſe of the Meſne, or Fore-judger 4 the Meſne by the Fer. tenam 
Where Dower is brought by the Wife of the Meſne it ought to be 
againſt the Ter-renant. Jenk. 4, 5. pl. 6. | 
10. But where a Grantee of a Rent in Fee dies, and his Wife i 
dowable, the ought to bring her Writ of Dower againſt the Heir o 
he Grantee, and not againſt the 'Tenant of the Land; for he (the 
Granrce) is the True Tenant of the Rent; in the other Caſes the 
Rent is extinEt ; in this laſt Caſe it is not. Jenk. 5. pl. 6. 


(L. a) Writ and Abatement. 


By the Come 1+ Weſtm. 1. cap. Y Na Writ of Dower (unde ni hi! habet) the Wi 
non Law, if 49. 3 E. 1. ſhall not abate by the Exception of the Tenant, thi 
a Woman fhe has received her Dower of another before the Writ purchaſed, un 


1 he can ſbeto that ſhe received Part of her Dower * of himſelf, and it 
Dower from the f ſame Town before the Writ purchaſed. 


any Perſon, ; | 
„ could not recover the Reſidue unleſs by Writ of Rieht of Dower. .-2 Inſt. 262. in Principio, cis 


, 
— Lib. 4 fol. + 321. b. Tr 

+ This is miſprinted tor (311. b) and is in Lib. 4. Cap 13. S. 15. 

* Firſt it muſt be of the ſame Tenant, and not of another, tho" it be in the ſame Town; 4 if 
the Husband enjeoffs A. of Whiteacre and B. of Blackacre, both in Dale, and the Wife nt 
Dover of A ſhe notwithſtanding ſhall have a Writ of Dower (unde nibil babet) againſt B. by the ei- 

3 of this Act, for he is not the ſame Tenant of whom ſhe received her Done 
2 Inſt. 262. 
2dly, It A. having a Wife does inforff the Husband of ene Acre, and the Wife of another, and Wi 
in Dale; A. dies; The Husband aſhigns Dower of his Acre, yet does the Writ of Dower (u 
nihil habet) lie againſt the Husband and Wife, for they are not the ſame Tenant. 2 Inſt. 202. 

3dly, If the Baron be ſeiſed of Black-acre and White-acre in Dale, and after the Coverture makes 4 
Leaſe for Liſe of Black- acre, and grants White-acre, and the Reverſion of Black-acre to A. and bf 
Heirs, to whom Attornment be made, and dies, the Vie receives rod. of A. of White-acrt, 1 
after the Leſſee for Life dies, the Wife ſball have a Writ of Dower (unde nibil habet) to be endet! 
Black- acre; For altho' it be againſt the ſame Tenant, and in the ſame Town, and before the Wri 
purchaſed, which are the three Points required by this Act, yet is there another Property necel 
rily implyed, and that is, that he be ſuch a Tenant of both the one Land and the other at che Tin 
of the Receipt of the Dower, as ſhe might have had her Writ of Dower (unde nihil habet) 3830 
him, of both which ſhe could not have in this Caſe, in reſpe& the Leſſee for Life was Leute 
the Freehold at that Time, and ſo no Default of her. 2 Inft. 262. 

+ A Writ of Dower (unde nihil habet) does lie in an Hamlet, but yet if the Demandant 
received Dower out of the Hamlet, and in the ſame Town, the Writ ſhall abate, otherwi'c it is, fl 
it be in the ſame Pariſh, if it be in another Town, tor the Words of the Statute be, En men 
la Ville, 2 Inſt, 263. 

2. 


— * * - 4.3.5 od 
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2 In Writ of Dower allign'd, it is 20 Plea to the Writ to ſay that 
% Demandant 15 ſeiſed of parcel of her Dower of this fame &c. Bur 
4 is good in Common Writ oft Dower. Thel. Dig. 148. Lib. 11. 
s g. S. 2. cites Mich. 9 E. 2. Brief 813. Britton ca. 109. 
of * Dower, the Tenant pleaded Fointenancy by Fine with one Tho. 
* re Demandant ſaid, that after this Fine her Baron was ſeiſed 
ind inferffed the Tenant, and ſo he is ſole Tenant, and Ifſue taken 
yereupon, and found tor the Demandant, by which ſhe recover'd ; 
Rut it was ſaid, that all might be revers'd in B. R. Thel. Dig. 226. 
Lib. 16. cap. 7. 8. 8. cites 3 E. 3. It. North. Maintenance de 
2 Ne in N. and the Tenant ſays that H. is a Hamlet of N. Judg- 
ment ot the Writ, this is a good Plea; [ But] if he brings another 
Writ in N. the Tenant ſhall not ſay that there are two Ns, and none 
without Addition. Br. Brief, pl. 540. cites 3 E. 3. 
5. In Dower of the third Part of a Manor where the Tenant 
Vagel Nontenure of Parcel, the Demandant was receiv'd to maintain 
that be was fully Tenant ot her Demand, notwithſtanding that Non- 
tenure ought not to be alleg'd in Writ of Dower &c. Thel. Dig. 226. 
Lib. 16. cap. 7. S. 11. cites 4 E. 3. 159. Quære. 
6. Where a Feme takes a Manor in Allowance of all her Dower 
of the Tenements ot her Baron, the Writ of Waſte ſhall be brought 
azainft her as Tenant in Dower, and not as Leſſee for Life, as well 
by the Heir of the Baron as by a Stranger; But otherwiſe it is, 
it upon Debate had between her and him in Reverſion ſhe receives 
the Manor by Accord of the Leaſe ot him in Reverlion to releaſe 
her Action of Dower. Thel. Dig. 170. Lib. 11. cap. 52. S. 9 cites 
Paſch. 4 E. 3. 138. : 
J. In Dower, the Demand was as to Parcel of the Moiety, and 
of the third Part of the Reſidue, and the Tenant would have com- 
pelled the Demandant to ſhew Cauſe why he demanded the Moiety, 
but before Cauſe ſhewn the Tenant pleaded to the Reſidue in Abate- 
ment that ſhe had received Parcel of her Dower, and Itlue thereupon 
taken, and after the Demandant would not have ſhewn Cauſe of the other 
Demand, becauſe the Tenant had pleaded to the Writ for the Re- 
due &c. Jet Me was OT by the Court to ſhew Cauſe, or to 
Amend her Demand. Thel. Dig: 88. Lib. 10. cap. 1. S. 11. cites 
Hill. 5 E. 3. 308. Dower 102. 
8. In Dower unde Nihil habet it was pleaded to the Writ, that 
the Tenant himſelf had Affign'd her Dower to the Demandant 2 thr 
ſame Vill of which the Dimandant was ſeiſed ; The Demandant re- 
plied, that at the Time of his Aſſignment, the Tenant was not ſeijed of 
the Tenements of which Dower is now demanded, but one A. then held 
them for Term of his Life, the Reverſion expect ant to you, and ſo theſe 
Tenements are come to you atter the Death of the ſaid A. &c. Judg- 
ment of this Writ be not good enough; upon which the Tenant was 
put to anſwer over, Thel. Dig. 225. Lib. 16. cap. ). S. 3. cites 
Mich. 2 E. 2. Dower 124. and Hill. 12 E. 3. Dower 86. | 
9. In Dower by ſeveral Præcipes, the Name of one of the Te- 
nants was left out in this Clauſe, unde queritur, and alſo in the 
Yummons, by which it was abated againſt all. Thel. Dig. 94. 
Lib, 10, cap. 6. S. 3. cites Hill. 12 E. 3 Brief 671. | 
10. Baz in Dower ande Nihil habet, Seiſin of Parcel of her Dower Tein of Far- 
in the ſame Vill is a good Plea. Thel. Dig. 148. Lib. 11. cap. 2 
b 8. 2. cites ) E. 3. 308. Mich. 2 E. 2. Dower 124. and 12 2 Jane Jil, 
3. Dower 86. #s no Plea in 


Writ of 
Vower by the Statute of Weſtm. 1. ca ith if i | | 

. 1. cap. 49. without ſaying that it is of the Aſſignment of the Tenant. 
Thel. Dig. 149. Lib. 17. cap. 35. S. 21. cites Hill. x2 E. 3. Dower £ Quære. 7 


33. 
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11. It was adjudged that ix Writ of Waſte brought againſt , 
Dower, ic ſuffices to name the Feme by her proper Name and Sura 6 
without namny her by ber proper Name, with that Wife 4 ſuch 7 
Thel. Dig. 50. lib. 6. cap. 2. S. 3. cices Mich. 31 E. 3. Briet 326 * 
Paſch. 32 E. 3. Briet 295. 8 

12. In Dower againſt a Guardian, the Demand was of the thiũ p, Wiſh * 
of a Carve of Lad &c. The Tenant pleaded that the Demaudant 150 . 
is ſeiſed of the third Part of this Carve, et non allocatur to all the Wir 
becauſe he does act fbew How the is ſeiſed, or of whoſe Affegnmun , 

otherwiſe &c. by which che Tenant was put to anſwer to the do p,, 
Thel. Dig. 149. lib. 11. cap 35. S. 12 cites Trin. 39 E. 3. 22, | 
13. In Dower the Demand was of zhe third Part of 401. Rent, þ 
Demand, pl 47. cites 44 E. 3. 32. | | 
14. So of the Muiety of Rent, and not of Sum certain. Ibid, | 
3 is. Dower was brought againſt the Earl ot Warwick, and the 0 
Br. Brief, was De Libero Tenemento of F. V. ber Husband in Terra Gwerr in las, 
r and her Demand was De tertia Parte Terræ Gwerr, and fo the ſuppoſe 
and ſo the The Land of Gwerr to be in Terra Guerr, and yet good by Award, g. 
Demand of Demand, pl. 1. cites 47 E. 3. 6. 
the Thing | . 
in itſeltis good, 
Br. Brief, 16. So of the Manor of B. in B. Ibid, 
pl. 512. 
cites S. C. 
Br. Brief, 17. And where Land is in Foreſta de K. which is not of any Vill, ty 
irs Ic Writ ſhall be Præcipe quod reddat &c. in Forefla de K. and |, 
10 tall he Foreſta. Ibid. 
in Foreſta, b 


and not de Foreſta. 


18. Dower if the third Part of 10 J. and did not demand five Mark, 
= ſo ir ought to be quod nota, Br. Demand, pl. 51. cites 11 

4. 83. 

19. In Dower the Demandant demanded the third Part of a Gardn; 
For the Writ is general Rationabilem dotem ſuam que ei contingit it 
Libero Tenemento F. B. viri ſui in N. &c. Per Marten, the Demand is 
8 becauſe the Writ has paſſed the Chancery; But note that thi 

erm is not in the Writ, but only Libero Tenemento &c. and the 
Opinion of the Court was, that the Writ was good as in Aſſiſe, by 
ny rhe Tenant demanded the View &c. Br. Demand, pl. 8. cites 
8 H. 6. 3. 

20. In Naſt it was agreed by the Opinion of all the Court, that 
Feme ſhall be endowed of 4 Villein appendant in Groſs, and the Wri ja 
be De Libero Teuemento. Br. Dower, pl. 91. cites 2 H. 6. 11. 

21. Dower of the Moiety by Cuſtom the Writ ball be General, and 
1 ſpecial Declaration of the Cuſtom tor the Moiery. Br. Genetal 

rief, pl. 23. 

22. In Dower the Demand was Medietatis 23 Acrarum Terre, pro 
quod the Land eſt de Tenura in Gavelkind, ſecundum Conſuetudinem ad An 
1:quo Ufatar” quod de Meditate dotari debent, and did not 1 De Tempor 
cujus contrar* &c. and yer good, becauſe the Courſe is ſo, and it ſeems 


there, that ſhe Hall ſay ſbe i Sole according to the Cuſtom. Br. Dowel, 
pl. Jo. cites 2 E. 4. 17. 

23. Dower again/t a Guardian (hall be by Name of Guardian; and 
there it is a gocd Plea, that he is not Guardian, Br. Dower, pl. 94 
cites 9 E. 4. 31. 


24. In. 


— — 


„ Writ of Dower lies againff Guardian in Chivalry, without nam- 

"her Guardians who have Parcel of the Heritage of the Heir in Ward, 

> ||| che Guardians ſhal be jointly vouch'd. Thel. Dig. 49. Lib. 5. 

0 23. 8. 1. Cites Mich. 16 E. 3. Briet 657. 

. Dower, and made che Demand of rw Mills. Skrene demanded 

gement of the Writ 3 For where the makes Demand ot two Mills 

1 are only two Scites of Mills and two Tofts, and have been always 

'be Life of 1he Baron, by which the Demand ſhall be of two Tofts &c. 

ad non negatur. Br. Demand, pl. 5. cites 14 H. 4. 35. 

26. Ia Dower of the third Part of the Moiety of a Manor, and the 

wat demanded the View, by which the Demandant made her Demand 

e third Part of the Manor of B. ſevering the other AMoiety. Pigot 

d, now the Demand ſhall be of the third Part of all the Acres and Rent, 

yer good as above per Cur. For where a Manor is parted between 

ps Ciparceners each has a Moiety ot the Manor; Contra it ſeems where 

ent bas all the Demeſnes, and the other all the Services, but as long 

che ore has Land and Services, and the other likewiſe, each has a 

niery of the Manor. Br. Demand, pl. 10. cites 9 E 4. f. 

27 In Dower it the Tenant makes Default by which Grand Cape iſſued, 

e Demandant ſhall make his Demand; For no Certainty appears before 

Demand made, nor in Aſſiſe before the Plaine, Contra in Præcipe 

nod reddat. Br. Dower, pl. 96. cites 38 H. 6. 15S. 

28. A Writ ot Dower unde Nihil habet lies in Caſe where a Woman 

kes her Husband, who is ſole ſeiſed of Lands or Tenements to him 

1 his Heirs in Fee Simple, or unto him and the Heirs of his Body 

. Or it the Husband during the Marriage betwixt him and his Wite 

lolely feifed in Fee Simple, or in Fee Tail of fuch Eſtate, that the 

ſue begotten betwixt him and his Wife may inherit the ſame, or dies 

led th-reot, or be thereot diſſeiſed and dies, his Wife ſhall have a 

tit of Dower unde Nihil habet againft him who is Tenant ot the 

reehold of the Land, or againſt him who is Guardian in Kaight's 

nice ot the Land. F. N. B. 147. (E). 

29. Dower, the Writ was, Præcipe A. quod reddat N. Folliam rationa- , Bio e 
n detem ſuam de terris c. dudum B. Fulliam quondam viri ſui &c. zo, 31, 
xception was taken to the Writ, becauſe it was not in this Manner ;S CG. re- 
2cipe A. guod reddat E. Fulliam que fuit Uxor B. Fullizm &c, For in 3 to be 
e beginning ot che Writ, ſhe ought to be named Uxor of her Hut- N ng 
nd &c, tor that is the Name whereby the claims her Dower ; And that it docs 
x ought to be his lawful Wife, otherwiſe ſhe may not claim any ror vary in 
wer. And the Court held that the Writ was ill; and that the Subſtance, 
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ads in the Writ B. Fulliam quandam viri ſui &c. are not ſufficient. * 1 9 
0. |. 217. pl. 4. Hill. 6 Jac. B. R. Fulliam v. IIarris. in the Re. 1 


a Filler is 
otherwiſe, the Juſtices would not amend it. 


io, For the moſt Part Dower ad Oflium Ecele/ir, & Ex Aſenſu Patris 
w the Nature of a Dower at the Common; And tor thele the Wite 
ly bave a Wiit of Power, although they be certain, as tor the third 
tat the Common Law. Co. Litr. 35. b. 

il. Although the Guardian in Chivalry, or the Grantee of the King 
1} ardjhip, has but a Chattle during the Minority ot the Heir, and 
el man thall recover a Freehold in her Writ ot Dower, yet atter 
f Guardian as is aforeſaid has enter'd into the Land, That Mit lics 
wn hun, and mt againſt the Heir who is Tenant ot the Freehold, 
ce the Law has truſted the Guardian to plead tor the Heir within 
ze, and that is in his Cuſtody, and alſo tor his own particular lu- 
«|, = by this Diverſity all the Pooks be reconciled. Co. 
1. 38. d. | 
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v. Littleton, 
accordingly; and a W rit ot Error brought, and the Record being removed the Wir 


Eliz. B R. 
Williams v. 


where in the 0 
like Cale the Plaintiff brought a new Writ of Error quod Coram Vobis reſidet againſt the Execyy 


who brought a Sci. Fa. to have Execution of the Damages, and the Party pleads that there i; E. 
ror hanging for the Damages; And per Cur. if tne Plaintiff in Error has afhgned Error According 
the Courſe of the Court, then the Plea is good, but otherwiſe it he had not aſſigned Errors be 
the Sci. Fa. for the Damages is to haſten him to proceed Cum Etfectu in the Error. 


32. So ut the Guardian dies the Wife ſball have a tru q Ie 
againſt his Ex:cutors, and if there are two Executors and one « * 
alone takes the Profits, the Writ ot Dower thall be maintain'q * 
him only. Co. Litt. 38. b. * 

32. In Dower there was Fudgment by Default, and a Writ ꝙ þ,,, 
if the Husband died ſeiſed, and ot what Eftate either in Fee or 120 
and f udg ment was given that ſhe recover Ec. and ber Damages tu 60 


died; Adjudged that the Writ thall not abate by rhe Death of the De. 
tendant in Error, though otherwiſe by the Death ot che Plaintiff and 
thereupon the Plainriit in Error proceeded and alſigned Errors. Yet 
112. Mich. 5 Jac. B. R. Bromley v. Littleton. 


. 


33 Dower is brought againſt a Guardian in Chivalry, pending the 
W rit, the Herr comes of full Age. The Writ of Dower abates, fir 


the Guardianſhip ended by the A of God ; and the Guardian has 10. t 
thing ot which Dower may be render'd. of 8 t70 in Caſe zz. 

34. A Writ of Dower de Reforia & omnimodrs Decimis, with f 
ſhewing the Particulars is good; tor the Demand in a Writ of Daus if 
need not be ſo particular as in other Writs ; tor the Demandant has no f 

the Charters ſo as to be enabled to make a preciſe Demand; aud . 
Dower is favoured in Law, fo are the Proceedings therein. Sty. G. [ 
92 99. Hill. 23 Car. Thyn v. Thyn. 

35. A Writ of Dower will lie De «no Crofto ; Per Roll Ch. J. Sy C 
194. Hill. 1649. ll 

36. Error atlign'd to reverſe a Judgment in Dower was, that H /- 
Demand was de tertia parte decimarum Garbarum in C. whereas the Word fi 
Garba admits of divers Conſtructions, and ſignifies any Thing bount Pt 
up in Bundles, ſo that it is uncertain what Kind of Tithes are de 3, 
manded by that Word, but adjudged that it was certain enough, tot 
the Word Garba is taken at Common Law to be Corn bound up, ai ar 
here the Demand was of the third Part of the Tithes Garbarum Grand 'a 
rum. Sty. 236. 238. Mich. 1650. B. R. Fairtax v. Fairtax, 9 

37. So where it was De RefForia de C. it was allign'd tor Error th 
it ſhould be De Rettoria Eccleiæ de C. but the Court held it we ſet 
enough in a Writ of Dower, in which there is not ſuch Certanty i na 

2 


quired as in a Præcipe. Sty. 236. 238. Mich. 1550. Falrtax \ 
Fairtax, 


(M. a) Proceedings and Pleadings. 


t. Stat. Marlb. 12. N Dower (unde nibil habet) four D 
5s H. z. ſhall be given in the Year, and more if 

F. may be; ſo that they ſhall have five or fix Days (at leaſt) in 4 
ear. 
2. Writ of Dower by one Præcipe againſt NV. of Land in C and 
another Precipe againſt R. of Land in eadem Villa. R. made Default, 
V. ſaid that C. 1s net a hh but a Hamlet, Judgment of the ahi 
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yeld a good Plea in his Mouth, notwithſtanding that the Fault 
was in the other Precipe, in which the Demandant had ſup- 
poſed it to be a Vill. Thel. Dig. 193. Lib. 13. cap. 1. S. 1. cites 
Mich. 18 E. 2. Brief 829. 
. If a Diſſeſſor or Abator endows a Feme, fhe may plead it in Bar 
ainſt the Heir of her Baron; and Brook ſays it ſeems to him that ir 
is the ſame againſt others. Br. Dower, pl. 59. cites 12 Aff. 20. 
in Aſſiſe the Tenant ſaid, that her Baron was ſeiſed in Fee during 
the Eſpouſals and died, and the Land deſcended to the Plaintiff” within 
Art, and becauſe it was held in Socage A. B. as next of Kin to the Infant 
entred, and wwe affigned Dower ; Judgment it Aſſiſe. Br. Dower, pl. 63. 
ites 26 All. 68. 
3 Dower againſt B Guardian of the Land, and Heir of K. The De- 
fendant ſaid, that the Fatder of the Infant was F. of R. Judgment of the 
Writ, and in Caſe the Writ ſball be good, we are ready to render Dower ; 
per Knivet, 1 cannot plead to the Writ and render all at one Time. 
The Demandant prayed Judgment, by which Seiſin of the Land was 
awarded, and becauſe the Demandant averred that he was not at all 
Times ready to render Dower, Inqueſt of Damages was awarded, and 


that the Execution ceaſe till the Inqueſt ſhall be paſſed. Br. Dower, . 


pl. 40. cites 38 E. 3. 33. 

6. In Dower, the Tenant ſaid that the Feme had married A. and liv- 
ing him married B. of whoſe Dowment ſhe now demands, and A. is yet a- 
ve, & non allocatur ; by which he added, and ſo not accoupled in lawful 
Matrimony, by which nothing was entered but Ne unques accouple 
Kc. and Writ awarded to the Biſhop to certity it; Quod Nota. Br. 
Dower, pl. 54. cites 39 E 3. 15. | 

J. In Dower, the Demand was of the third Part of a Carve of Land; 
Clam. ſaid, that he herſelf is ſciſed of the third Part of this Carve; 
Judgment of thed Writ; Per Knivet | this is no Plea unleſs he had 
jaid of whoſe Aſſignment, or that ſhe recovered it; For it it be by Ditlei- 
lin, yet ſhe hall have Dower ot two Parts, by which he was com- 
pelled ro anſwer to the two Parts. Br. Dower, pl. 55. cites 39 E. 
3. 17, 

8. Dower was brought by a Feme again/# two by ſeveral Pracipes, 
and the one prayed Aid of the other as Coparcener, and ſo it ſeems that ſeve- 
ral Tenancy is a good Plea in Dower. Contra in Aſſiſe. Br. Dower, pl. 
99. cites 39 E. 3. 4. 


9. In Dower, the Feme juſtified to hold Evidences, becauſe ſhe was en- 


ſeint by her Baron, and detain them to the Uſe of the Infant, and the Te- 
nant tendered Iſſue that ſhe was not enſeint by her Baron the Day of her Ba- 
rn Death, and the Iſſue was not received, but only if ſhe was enſeint 
the Day of the Death of her Baron, or not. Br. Iſſues joines, pl. 6. 
cites 41 E. 3. 11. 

10. A Protection does not lie in Dower, tor this would tend to ſtarve 
the Widow. The ſame Law is in a 910d ei deforceat brought by Te- 
nant in Dower, where ſhe has loſt her Dower by Default. Jenk. 50. 
pl. 95. cites 43 E. 3. 6. by all the Counſel. 

11. In Dower, the Feme conteſſed and avoided à Recovery had a- 
teinſt ker Baron, Br. Confeſs and Avoid, pl. 9. cites 47 E. 3. 13. 

12. In Dower, the Baron makes a Feoffment and ouſfts the Feoffee, 
and he recovers by Affiſe. The Baron dies. The Feme bronght Dower, 
and the Feoffee pleaded the Recovery in Aſſiſe againſt the Baron, and 
theretore the thall not talſity in this Caſe ; by which the ſaid, that long 
Time betore her Baron was ſeiſed que Dower la poir, and the other e 
contra; and fo the is dowable ot the firſt Poſſeſſion betore the Recoves 
if. Br. Dower, pl. 22. cites 4) E 3 13. 
by, 
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13. Dower unde nihil habet, the Tenant came at the firft Day an fad 
that he had been always ready to render Dower, and the Demandam 8 
red, that oftentimes before the Writ purchaſed ſhe demanded Dower, and 
could not have it, and was received inaſmuch as it was at the firt 
Day; And it is ſaid elſewhere, that this is inaſmuch as the Heir is in 
by Title; But contra in Colinage, Aiel, and Mortdanceſtor, tor this 
is to affirm the Title and Eſtate of the Tenant; Note the Diverliy ; 
For there ſuch Averment ſhall not be taken. Br. Tout temps pritt. pl. 
34. cites 2 H. 4. 7. 

14. In Dower, the Tenant vouched Proceſs continued to the Sequaty 
which was returned not ſerved, and the Tenant was eſſoigned, and at the 
Day made Hetault, and therefore Petit Cape was awarded, and yer 
per Hull clearly, he cannot fave his Default; Quære. Br. Proceſs, 
pl. 29. cites 3 H. 4. 4. 

15. In Dower, the Tenant ſaid, that N. gave to the Baron and hi; 
firſt Feme for Life, the Remainder to this Tenant in the Tail, the Renan 
der in Fee to the right Heirs of the Baron, and aiter the fir lem. died, 
and he married this Feme and died, and this Tenant entered as in his Re. 
mainder, and demanded judgment it ot ſuch Eitate Dower &c. Till, 
aid, the Plea amounted but ro Ne aunques Seiſie que Dower la poit; 
Bur per Hank. and Thirn, he ought to anſwer to the Plea by reaſon ot 
the Fee in Remainder in the Baron, which is doubriul to the Lay. 
Gents; But where a Man leaſes to a Baron for Term of Life, the Ren- 
ion to the Leſſor, or the Remainder to a Stranger, there the Demandant 
may ſay that Seiſie que Dower la poit; 10 a Diverlity &c. For the 
Baron has not Fee. Br. Dower, pl. 33. cites 11 H. 4. 73. 

16. Dower of the third Part of 201. | Rent ;) Norton laid, your Ba. 
ron never bad any thing in the Rent but jointly with N. who is alle. 
Judgment it Dower, and was not compelled to ſhew whether he pleaded as 
Ter-tenant, or as Perner of the Rent; And the Demanaant ſaid, that N. 
releaſed to her Baron all his Right which he had in the Rent, and did nu 

eu the Deed of Releaſe, and theretore was counſelled by the Court t 
plead that Seifte que Dower la poit, and lo the did, and proved the Rela: 
in Evidence ; Quod Nota, and ſo to Iſſue; Quzre ot this Iſſue general, 
Contra ol the 1pecial Matter. Br. Dower, pl. 34 cites 11 H. 4. 83. 

17. In Dower ; the Baron purchaſed Rent, and died before the Day d 
Payment, yet the Feme ſhall be endowed ; and it the Tenant pleads 
that Baron Ne fuit unques Seiſie que Dower la poit, the other ſhall nu 

| plead ſpecial Matter, but fhall ſay that Seiſie gue Dower la poit, ard 

ſhall give the Matter in Evidence. Br. Dower, pl. 35 cites 11H. 
" | 

Br Conte. : 18. It is no Plea in Dower that the Tenant at another Time brought 

tion, pl. 15. Formedon againſt the Baron of the Demandant, who upon Deed of Lal 

encsd.C. ſhewed in Pais rendered the Land in Pais, pending the Writ, by whichtis 
Tenant entered and averred the Tail; Judgment ſi Actio,; For Render 
does not bar a Stranger of a Meſne Eſtate, and alſo Fee-1imple cannot 
be rendered without Livery of Seilin. Br. Dower, pl. 37. cites 12 
FE 4. Ste 5 
| 12 In Dower, the Tenant pleaded Recovery in Afiſe againſt the hu 
ron, and the Demandant ſaid, that the Baron infeoffed him during the C 
verture, and after diſſeiſed him, of which Diſſciſin he recovered; and the 
Tenant ſaid, that he was ſeiſed till by the Baron diſſerſed, upon which bt 
recovered, abſque hoc that the Tenant any thing had before the Recoveſ, 
and it ſeems that it ought to be, Abſque hoc that he any thing had le. 
fore the Diſſeiſin. Br. Traverſe per &c. pl. 52. cites 14 f. 4 333 

20. In Dower, the Tenant pleads Fointenancy by Fine with B. who! 
act Party to the Writ, "The. Demandant avers, that after the Fine i 

 Husband was ſeiſed in Fee of this Land, and thereof infeoffed the 7 . 

op 
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alone, and fo he Was ſole Tenant, Ifſue was taken upon this, and 
1nd tor the Demandant. The Demandant had judgment by Advice 
- parliament. This is in Favour ot Dower ; otherwiſe in other Præ- 
8 it there be not a Conſeſſion and Avoidance of the Joint Seiſin, 
nope Averment of Sole Seilin on the Day ot the Purchaſe of the 
Wit. 43 All. pl. 6. 14 H. 6. 8. 25. 17 E. 2. pl. 1. and 13. The 
Srature De conjuncim Feoftatis aids Jointenancy by Deed, but not by 
pine; but the Law is as above. J enk. 9. pl. 15. cites 3 E. 3. 

21. Dower, and demanded the third Part of two Mills, and of 
her Land, the Tenant demanded fudgment of the Plaint; For where ſbe 
4 manded of two Mills, they were ang the Scite of two Mills at all Times 
during the Covert ure, and were Tofts, and to the other Parcel alleged Tail 
in M. and conveyed Remitter to the Tenant during the Seiſin of the Baron, 
ind to the other Parcel that the De:mandant detained from him certain H 
widences concerning the ſame Land, and if ſhe would render the Evidences, 
he u, and at all Times has been, ready to render Dower, Br. Dower, pl. 


49. cites 14 H. 4. 43. 


brought Aſſiſe and recovered, and the Baron died, an 
The Tenant ſaid, that he was ſeiſed till diſſeiſed by the Baron, and after 
he recovered by Aſſiſe, abſque hoc that the Baron was ſeiſed before the Diſ- 
an que Damer da poit. The Demandant ſaid, that ſhe was ſeiſed be- 
tore que Dower la poir. Br Dower, pl. 38. cites 14 H. 4. 33, 


Ve in this Caſe ; tor Viſus non eſt Neceſlarius, and the * Starure ſays, 
Non cencedatur Viſus Niſi ubi eſt Neceflarius. By the juſtices of both 
Fenches' Jenk. 106. pl. 3. cites 3 H. 6. 34. | 

z4 In Dower the Tenant ſaid, that he was ſeiſed till by the Baron 
diſuſed, upon whom he re-entered ; Judgment &c. The Demandant ſaid, 
that before the Tenant any Thing had W. was ſeiſed and enfeoffed her Ba- 
rn, by which he was ſeiſed &c. and prayed Dower ; And per Martin, 
it is an ill Replication; For it may be that all this was before the Cover- 
ure, and the Diſſeiſin alſo, and then no Seiſin in the Baron que Dower 
la poit. Br. Dower, 2 95. cites 14 H. 6. 5. 6. | 

25 If it be pleaded that the Land was aſſigned to the Feme in 
Dower, the weed not ſay that it was by Metes and Bounds ; tor it ſhall be 
intended a lawtul Aſſignment, which is by Metes and Bounds, Br. 
Pleadings, pl. 145. Cites 10 H. 6. 1. | 

26, In Dower it is no Plea to ſay that the Baron had nothing but for 
Life ; for this amounts to general Iſſue, that Ne unques Seiſie que Dower 
la poit ; Per Cur. Br. Dower, pl. 84. cites 10 H. 6. 17. 

27. But it is a good Plea that the Baron had nothing but juintly in 
Fre with the Tenant who ſurvived, by reaſon of the Fee Simple confeſſed 
in him, Br. Dower, pl. 84. cites 10 H. 6. 17. 

29. Where the Tenant pleads a joint Eſtate made to the Baron and 
?.N. and that the Baron died, and F. N. ſurvived, whoſe Eſtate be 
has, the Demandant ſhall not ſay that Seiſie que Dower la poit, without 
ſorwing bow or to traverſe that 7 N. uothing had of the Feoffment of the 
Ffor, per Newton; which Brook ſays ſeems to be Law. Br. Dower, 
pl. 42. cites 22 H. 6. 42. | 

29. In Dower Tenant to Parcel ſaid, that 40 Acres Parcel &c. are in 
the Fill of D. of which he was not Tenant the Day of the Writ parchaſed, 
nor ever after, _— N. was Tenant ; Judgment of the Wric; and as 
te x Me uages in D. the Plaintiff detained from him certain Ewidences 

4 C concerning 


22. In Dower, the Tenant pleaded Recovery in Alliſe againſt the Baron; Br Conteg 
adgment ſi Actio; the Demandant ſaid, that the Baron was ſeiſed and and Avoid, 
ypouſed her, and infeoffed the Tenant, and after ee him, and be Pl Az cues 
| | S.C, 
prayed Dower; 


23. In Dower the Tenant demands the View ; after the View had the“ Well. 2. 
Writ obates for falſe Latin; the Demandant brings another Writ of '3 E. u. 
Dewer for the ſame Land againtt the ſame Tenant, he ſhall not have the . 43. 


Lower. 


Br. Waiver 
&c. pl. 26. 
cites S. C. 


ſeiſed in Fee, and conveyed Efl ate to him, and that he endowed the fem 


concerning the ſame Land, and that be has been at all Times ready i r. 
der Dower in Caſe ſhe wauld renier the Evidences ; Judgment &c far 
as to 20 Acres in another Vill, that N was ſeiſe and enferffed the Bar 
and the Heir now Tenant, and the Baron died, and the Heir ſurureg and 
held by Survivor; Judgment &c. and as to the Land in P. % 
manded the View, and was ouſted of the View; and the Reaſon * 
to be becauſe he has pleaded to the reſt, he has taken Notice; and the 
Plaintiſf to the Parc ot which. the Survivor was pleaded, ſaid that the 
Detendaar releaſed to his Father in his Lite, and fo Seiſie que Dower 
la poit priſt, and it was held a good Plea; and to the Detainer d 
the Evidence Littleton ſaid, this goes ro all the Action; which wy 
denied; and che Tenant was compelled to thew in certain what Ei. 
dence he detained, and 10 he did, viz. a Charter Special &c, Br 
Dower, pl. 4. cites 33 H. 6. 51. i 

30. In Treſpaſs it is not ſutficient to ſry that the Tenant holds in 
Dower of the Dowment of A. B. but hall ſay that W. was ſeiſed in by 
and took her to Feme and died, and the Iſſue entered and endowed by 
quod Curia conceſſit. And by ſome fe ſhall ſhew how he beld oy 
Metes and Bounds ; Bur per Priſot contra; For when ir is alleged tha 
ſhe held in Dower, it ſhall be intended by Meres and Bounds, 8; 
Dower, pl 56. cites 37 H. 6. 38. 

31. In Dower the Texant ſaid, that S. was ſeiſed in Fee and enfef1 
Fim, and leaſed to the Baron to hold at Will, which Eſtate he continu 
during bis Life, abſque hoc that he was ſeiſed of ſuch Eftate que Diu 
&c. and had all entered by Judgment, by Reaſon of the long Conti 
nuance of the Poſſeſſion tor doubt of the Lay Gents, Br. Dower, pl 
58. cites 39 H. 6.9. 

32. By which he ſaid that the Baron during the Eſpouſals was theraf 


ot it viz. of the third Part thereof, to which the Feme agreed, and the 
Demandant imparled. Br. Dower, pl. 68. cites 5 E. 4. 22. 

33. Dower unde nihil habet, the Zenant ſaid that he was ſeiſed of tu 
Meſſuages and ten Acres of Land in Fee, and this aſſigned to the Ds 
mandant for her Dower, to which ſhe agreed; & non allocatur wih 
alleging Seifin in the Baron. Br. Dower, pl. 68. cites 5 E. 4. 22. 

34. Dower againft a Guardian thall be by Name of Guardian, an 

there it is a good Plea that he is not Guardian. Br. Dower, pl. 94. cits 
9 E. 4. 31. 
: * In Dower of the Moiety of the Manor of D in D. the Tenai 
ſaid, that two Acres, Parcel of it, is in S. and is no Plea ; For as itt 
Demand is in D. ſhe ſhall recover nothing but that which is in l. 
Br. Briet, pl. 216. (218.) cites 9 E. 4. 6. 

36. And the ſame Year fol. 17. the Tenant was awarded to anſve!, 
and therefore no Plea to the Writ. Ibid. 

37. In Dower thc Tenant ſaid, that he has been at all Times reach l 
render Dower, and yet is &c. and the Demandant ſaid, that he, Vil 
the Baron died ſeiſed, and that ſuch a Day and Year ſhe required il 
Tenant to endow her at D. and he refuſed &c. the Tenant s that th 
ſame Day the Tenant offered the Feme to go with her to the Land, and i 
25 her Dower, and ſhe refuſed, abſque hoc that he refuſed, and ie 

'ourt held the Iſſue good upon the Retuſal upon this Special Pleading 
Br. Dower, pl. 13. cites 13 E. 4. J. | 

38. But if he had ſaid Generally that he did na refuſe, ſome ſaid that 
it ſhould not be {a good] Plea, becauſe he does not deny tbe Requ 
Br. Dower, pl. 93. cites 13 E. 4. ). 74 

39. In Dower the Tenant pleaded Ne ungues Seifie que Dower Ia pot 
and the Demandant ſaid, that the Father of her Baron was ſeiſed in be 
aud died ſeiſed, and the Land deſcended i her Baron as Sou and ml 
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eme, Demandant, then being bis Feme, and after the Baron, be- 
* Entry made by lum or any other, died, and ſo the dowable by 
© [aw ; and note, that ſbe was compelled per Cur. zo ſay that no Eu- 
ou er if any bad entered ſbe ſhould not have Dower, jor then there is 
4 ſaßor in Tad, which tolls the Poſſeſion in Law, and after ſhe cun- 
ied and $ ſhe Aowwable by the Law, and the Juſtices held the Con- 
luſon good, and ſo ſhe was wot compelled to ſay, and So ſeiſed of ſuch 
ne que Dower 1a pot, but to put it to the Law and to the Fudgment 
* the Court, and fo note, that a Feme {hall be endowed ot tbe Seiſin 
od Poſſethon in Law without Seiſin in Fact; quod nota; For other- 
e it is of Tenant by the Curteſy; and the Reaſon ſeems to be 154 
uch as the Baron may enter in ure Uxoris, hut the Feme cannot compel har 
won to enter into his Land; tor if he ſhould ſay ut ſupra, and ſo Sifie 
ie Deer Ia pit, 21s Conclil ſion {ball waive the Special Matter. Br. 
Jower, pl. 75. Cites 21 E. 4. 60. 

4% Error was Aﬀſign'd becauſe the Tenant in the Writ of Dower 


2a that the Baron was not ſeiſed the Day of the Eſpouſals, et unquam 


LV = — — * * ww = —_ — 


„ate, which was held 4 e of the Action in a manner, 
at amen quære inde, and after becauſe it appear*d by the Examination 


the Clerk ot C. B. that the Record there was nec unguam inde 
dolles, therefore it was Amended by the Statute per Judicium, and 
hat the Demandant recover her Dower and Damages tax'd by rhe 
queſt 201, according to the firſt Judgment. Br. Etror pl. 188. 
tes 22 E. 4. 45. 
41. In . che Tenant ſaid that the Baron was not ſeiſed thereof 
te Day of the Eſpouſals nor ever after, and the Jury found that they 
ere ſeiſed thereof the Day of the Eſponſals and ever after, the Verdict 
ys nor made the Plea good, but it the Plea had been that they 
ere not ſeiſed the Day ot the Eſpouſals and the others ccontra, and 
t had been found that he had been ſeiſed che Day of the Eſpouſals, 
his Verdict had made the Plea good. Br. Verdict. pl. 81. cites 
12 E. 4. 46. 
42. 1 9 the Tenant Vouc hes the Heir of the Husband in the 
ane Cunty; The Heir demands the Lien and denies it; This Iſſue ſhall be 
ied before the Demandant ſhall have Judgment in Dower. By all the 
Judges in the Exchequer Camber. Jeok. 176. pl. 52. cites 4 H. 
Fitzh. Dower 19. 
43. In this Cafe of Dower the Fudgment varies; If it be found a- 
gun the Heir that be has Lands in the ſame County where the Writ is 
brought, the Demandant in Dower ſhall have „e againſt the 
ur; If the Ifine be found for the Heir, the Demandant ſhall have 
Judgment againſt the Tenant. Jenk. 116. pl. 52. cites 28 E. 1. Vou- 
her 241. 17 E. 3. 47. 19 E. 2. Fitzh. Reſceipt. 17. 16 E. 3. 
h. Variance 61. Judgment 165. 166. 
44. The Proceſs is Summons, Grand Cape and Petit Cape in the 
ommon Pleas, F. N. B. 148. (D) 
45. Dower, the Defendant pleaded that the Husband of the Deman- D. 185 2. 
aut was alive at C. in K. The Feme replied that her Husband died at F. Pl. 65. 8 C. 
in the Parith ot F. in the ſaid County of K. upou which they were at 11- ung" I cron 
Ive; on Day given to make Proots, the Plaintiff examined her Witneſſes P root. of 
in Court, the Defendant examined no Witneſſes. Judgment was, the his being 


Flintiff ſhould recover her Dower, Mo. 14. pl. 35. Paſch. 2 Eliz. dead but 


Thorn v. Rolle. dee teh vn. 
and pre ſump- 
tive and no 


Prof at all of his being alive. And fo the Demandant recovered -----— Bendl. $6, pl. 131. 8 C. 
aa judgment accordingly. And. 20. pl. 42. S. C adhucged. Ss 


46. In 


— 


Power. 


Bendl. 118. 
C adjudg'd. 
pl. 323. S. C. 


pl. 31. 8 C. 
accordingly. 


46 In Dower againſt ſeveral Defendants ſome confeſs d the Ain, 
others demanded the View. The Juſtices at firſt ſeem'd clear, fn 
ſince they did not vary in Dilatories &c. they ſhall have the Vi 
Bur 1 K. 2. and 46 E. 3. and 33 H. 6. being to the contt * 
14 H. 6.6. this being an Action which is tavour'd in Las, 4 
View at length was ouſted according to thoſe Books, but the Cour 
oftered to ſeal a Bill of Exceptions, ad quod non fuit reſponſuy 
D. 179. pl. 41. Hill. 2 Bliz. Herbert v. Vernon. 

47. Dower by E. M. Tenant vouched as Leſſee for Life of a T1, | 
the Husband with Warramy, the Heir of the Husband in Mara ; f, 
King, for Cauſe of Gard, and prayed Aid to the King, and had it, and i. 
ter a procedendo Judgment was given that the Demandant recover 
againſt the Tenant, and Tenant againſt the Heir, ſed expectet Exe, 
tio per Recompenſatione tertiæ Partis predict” againit the Heir gl 
he come to tull Age, and till the Hands ot che King be amy] 


Dy. 256. pl J. Mich. 8 and g Eliz, Michell v. Nethercote. "4 

48. The Demandant atter the Death of her Husband entre in He 
Land in Demand, and continued the Poſſeſſion of it five Years, ad 
terwards the Heir entred, upon which he brought Dower. It wy, 4. 2 
greed in that Caſe, that the Tenant needed not to plead Jour- um N 
priſt after his Re-entry, tor the Time the Demandant had occupied g 5 


ſame, is a ſufficient Recompence tor the Damages. 3 Le. 52. pl. 3 
Mich. 15 Eliz. C. B. Riche's Caſe. 

49. It was adjudged, that if the Sheriff aſſig ned Dower to the Wiſs 
by Writ to him directed, and does not return the Writ, yet the Wile i 
lawfully ſeiſed in Dower. Cro, E. 17. in pl, 8. cited Paſch, 2; 
Eliz. C. B. by Fenner to have been adjudg'd 10 Eliz. in Ab- 
rough's Caſe. 

50. If Dower be demanded of Common certain, the Certainty mif 
be ſhewed, Godb. 21. pl. 27. Paſch. 26 Eliz. C. B. 

51. In Dower, the Tenant pleaded 2 uod dedit & conceſſit unum An 
alem Redditum &c. in Recompence ot Dower, which /he accepted & 
Per Walmſley, As this Caſe is pleaded there is not any Allignmen 
ot the Rent tor the Dower, and therefore it is not any Bar ot Dos 
er, tor it is pleaded, Quod dedit & conceſſit unum Annualem redd 
tum &c. and altho* dedit & conceffit are good Words in the Deed 
yer when the Tenant is to plcad it, he is to plead it in apt Word 
viz. Sud afſignavit ; tor a Gift of Rent or Land is no Bar to Doy 
er, and to that Purpoſe cited a Caſe in the Years of Ed. 2. it 
the Book at large, where it was pleaded, that the Son granted Landi 
Dower to his Feme Ex aſſenſu Patris, and ruled that it was not good 
for it ought to have been Aſſignavit; For iu pleading every 00s 
_ ought to plead according to Law, and as it is here pleaded the Fe 
may have a Writ of Annuity upon this Grant, which the cannot hate 
it ir were an Aſſignment, and the Words ot the Deed being Dedit & 
the Intent of the Parties to have it a Grant does thereby appear, 40 
the Tenanr, againſt whom it is, has pleaded ir as a Grant; and it he h 
Election to ule ir as he will, (as in many Caſes a Man thall have) yet 
has here made his Election to have it as a Grant, and we may not tile 
it otherwiſe, and Judgment accordingly. Cro. E. 452. pl. 19. Mic 
37 and 28 Eliz. C. B. Wentworth v. Wentworth. | 
52. In Dower, the Tenant appear'd upon the Grand Cape, and being 1": 
* Leſſee for Years of the Land he might plead Non-Tenure, but Ws Wo 

ther now he might wage his Law ot Non-Summons fo as che Writ *: 
abated was doubted, becauſe by the Wager of Law he takes upon bin 
ſelf the Tenancy, and affi rms himſelf ro be Tenant according to; 
H. 6. 2. per Priſot, to which it was anſwered by Rhodes and Wind- 


ham J. that here the Tenant being only Leſſee for Years is not 3 
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. Miſchief; For if Judgment and Execution be had againſt him, be 
"bt notwithfanding afterwards enter upon the Demandant, Le. 92. 
119. Mich. 29 and 30 Eliz. C. B. Michel v. Hyde. 
ez. Dower againſt W. and D. Upon the Grand Cape N. made De- 
it, D. ſurmiſed that he is not Tenant of the Land, but that the De- 
ans Husband leaſed ro him fer 50 Tears, and that this Action is 
ought by Covin to him loſe his Term, and pray'd to be receiv'd. 
* per tot. Cur. he ſhall be receiv'd, tho he was Party to the Mrit, 
achat by the Statute of Glouceſter, becauſe he is in equal Miſ- 
del; And they held clearly, that upon the Default of W. the De- 
undant ſhould not have a Rags tor a Molety, the Cauſe of the 
keceipt trenching to the Whole; And by all but Rhodes, if Fudg- 
nt had been given upon the Defaalt of both, viz. V. and D. yet the 
mn of D. ſhould ftand ; but D. ſrould be out q Poſſeſſion, and put to his 
ion. 2 Le. 168. pl. 219. Mich. 29 EKliz. C. B. Williams v. Drew. 
A Writ of Dower was brought of Lands in the County of Nor- 
ki mberland. The Pariſh Church wherein this Land lay was at New- 
alle, which is a County by itſelf. Per Cur. the Proclamation of 
[111025 ought to be at the Pariſh Church Door, tho' in another County 
Man were the Land lies, and this by the Statute, of 31 El. Cro, 
472. pl. 35. Paſch. 38 Eliz. C. B. Ragiſter's Caſe. 


ſits; Judgment was given preſently againſt Tenant with a Ceſſet Ex- 
; And afterwards the Iſſue was tried and found that the Heir bad 
Acts, aud the al had Execution. Cited Hutt. 72. as Mich. 28 
& 39 Eliz. Aſhburnham v. Skinner. 

56. Note, It a Man be ſeiſed of certain Lands, and takes Wife, and 
ſter aliens the ſame Land with Warranty, and aſter the Feoſſor and Fe- 
flee die, and the Wife of the Feoffor brings an Action of Dower againſt 
be Iſue of the Feoffee, and he vouc hes the Heir of the Feoffor, and hang- 
77 the Voucher, and undetermined, and the Wife of the Feoffee brings 
er Action of Dower azainf# the Heir of the Feoffee, and demands the 
hird Part of that whereof her Husband was ſeiſed, and will not demand 
be third Part of theſe two Parts of which her Husband was ſeiſed. It 
as adjudged, that ſhe ſhould have no Judgment until ſuch Time as 
e other Plea was determined. Litt. S. 54. 

57. The Reaſon why Tout Temps Priſt is a good Plea in a Writ of 
Vower brought againſt the Heir ro bar her ot the mean Values and 
;mages is, becauſe the Heir holds by Title, and does no Wrong till a De- 
and be made, But in a Writ of Atel, Coſinage &c. where the Land 
nd Damages are to be recovered, there ſuch Plea is not good; for 
dere the Tenant of the Land has no Title, but holds the Land by 

\rong, aud the Feoffee of the Heir cannot at the firſt Day plead Tour 
lemps Priſt, becauſe he had not Land all the Time ſince the Death of 
he Anceſtor. Co. Litt. 33. a. 

58. In a Writ of Dower Unde Nihil habet, 20 Protection is allowable ; 
Wecaule the Demandant has Nothing to live upon; bur otherwiſe it is 
1 Writ of Right of Dower. Co. Litt. 131. a. 

59. It one grants a Rent-charge to a Man and his Heirs, and dies, 
Id his Wile brings a Writ of Dower againſt the Heir, and the Heir 
bar of her Dower claims the ſame to be an Annuty and no Rent- 
large, yet the Wife ſhall recover her Dower ; For he cannot deter- 
ic his Claim by Election, but by ſuing ot a Writ of Annuity ; nei- 
zer can the Heir have aſter the Endowment an Annuity tor the two 
as; for that ſhould not be according to the Deed ot Grant; for ei- 
i the Whole muſt be a Rent-charge, or the Whole an Annuity, 


, Litt, 144. b. 145. a. | 
44 b. 145 a D 60. Toes 


55. Tenant in Dower vouched the Heir of the Husband in the ſame Win. 88. 


bunty, who preſently entered into the Warranty, and ſaid that he had no 8. S cited 
as adjudged 
and affirmed 
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60. Tout Temps Priſt is a good Plea in a Writ of Dower hy, " 
againſt the Heir to bar her of the mean Values and Damages, the Re” 
is, Becauſe the Heir holds by Title, and does no W rong till a lead 
be made. Co. Litt. 33. a. in Principio. and 

61. If Dower be brought againſt one who is not Tenant of the Fn, 7 
the Tenant betore Judgment ſhall be received, ana upon Defaul:, 
the Tenant he may tallity after Judgment. Brownl. 126, Mich, 6 * 
Anon. 

62, In Dower the Tenant after Appearance of the Fury, but b. 
were ſworn, made Default, and a Petit Cape 2 20, fo at Jr th 
in Bank the Tenant informed the Court that he is only Tenant for Life 4 
that the Rever/ion is in one P. who ought to be received to fave his 
Title, and the Court ordered him at the Return of the petit C 1 
plead his Plea, Brownl. 126. Mich. 9 Jac. Ld. Morley's Case. 

63. The Manner to make Summons in Dower, it the Land lies iy m 
County and the Church in another County ; Then upon the Statute the 
Sheriff ought to come to the next Church, though it be in anothe 
County, and there make Proclamation. 2 Brownl. 122. Mich, 9 Jac 
C. B. Anon. 

64 If Proclamation be made by the Sheriff on the Summons, at thy 
Door of any of the Churches where the Lands lie, it is ſufficient, and 
need not be at the Doors of all. Brownl. 126. Hill. 13 Jac, Alle 
v. Walter, | 

65. No Wrif of Error lies before the Value be inquired of; for til 
then the Judgment is not perfect. Brownl. 12. Hill. 13 Jac, Glefoll 
v. Carr. 

66. In Dower of Lands in three Villages, Allen's Caſe was cite 
14 Jac. C. B. that a Summons and Proclamation at the Church of on o 
them is good; and that the Summons muſt be 14 Days before the Retan 
of the Writ. But in the Caſe between Gray and Rowland, tu 
want of a Summons is not Error, but that at herwiſe no Grand Cape ſhall 
awarded by the Statute 31 Eliz, Cap. 3. Noy 22. Trin. 15 Jac, Hy 
riſon v. Maſſam. 

67. In a Writ of Dower the Tenant demands the View, and the . 
mandant counterpleads the View, Quod le Tenant nad Entry NM, pn 
Baron; and thereupon the Tenant demurs ; and it was adjudget 
good Counterplea, and the 'Tenant ouſted of his View. Hurt. ; 
Hill. 18 Jac, Bridgeland v. Poſt, and cites 9 E. 4. fol. 6. andy 
H. 4. | 
Win. Sr. 68. Dower, the Tenant vouc hes the Heir in the ſame County, who 
S C. adjor- tered into the Warranty, and pleaded Riens per Deſcent, upon whid 
Iva gg. they were at Iſſue, and at the Niſi Prius made Default at the Day i 
S C the Bank; Judgment was given againſt the Tenant; It was moved that i 
Court ſeem'd ought to have been conditional, viz. againit the Heir for what he hut 
of Opinion jn the ſame County, and if he had not any Eſtate, then againſt the e 
1 wen. nant; But the Court held both Ways good. Cro. J. 688. pl. 3. Tri 
might be 21 Jac. B. R. Goldingham v. Somes, 
: conditional, 


but the Jung {ſtood as it Was. Hutt. 71. 8. C. adjudged for the Demandant upon Views 
| a Precedent of 38 & 39 Eliz. Rot. 1208. [or 1288. according to Cro, J.] Aſhburnham v. Skinner. 


69. In Dower againſt an Infant, he appeared by his Guardian, ® 
| | pleaded that his Father who was Husband to the Demandant, i 
ſeiſed of a Meſſuage and certain Lands in Socage, and deviſed them i 
| Widow for her Fointure, and full Satisfaction of Dower, and thc! al 
the Death of his Father, ſhe entered into the faid Meſſuage and Land 
and was ſeiſed by Virtue of the Deviſe &c. The Widow replied by Pro 
teſtation that he did not deviſe, and for Plea confeſſed the Seilin 0) 


A 


Dower. 


— * 


Husband and her Entry; but farther pleaded, that ſhe entered as Guar- 
Jian in Socage 10 the ou, and that ſhe diſagreed to accept the Land by 
te Deviſe, and traver ed the Entry and the Agreement. The Court ſaid 
chat this Bar was good, though it had been more pregnant to have 
alleged that ſhe entred Virtute Legationis prædictæ, and ſo was ſeiſed ; 
And alter it Was ſaid that the Replication was good without the Tra- 
verſe; For this was not expreſly ſet down, but that was merely the 
Conſequence of the Plea, which in 'Truth was not traverſable. Win. 
100. Mich. 22 Jac. C. B. Baker v. Baker. 

o. Error in Dower where the Deſendant pleaded Ne ungues Accou- 
ple in loyal Matrimony 3 Upon a Writ to the Biſhop he certified Oncd 
copulata flit in vero Matrimonio ſed clandeſtino; & quod N. & E. Thort 
& nenſe participatione muruo cohabitaverunt ad mortem prædicti V. Error 
was alſigned, that the Certificate does not anſwer to the Words of the 
Ifue, which is Quod ne unques accouple in loyal Matrimony. But 
reſolved the Certificate was good; tor vero Matrimonio (although 


1 clandeſtino) copulati is as good as Legitimo copulati Matrimonio, tor 
"kr they are all one by Intendment ; and although it be Clandeſtino, yet 
a, ir does not vitiate the Marriage; and when it is added, Thori & 


menſe participatione durante Vita cohabitaverunt, that proves they 
continued Husband and Wife during his Life. And Judgment was 
afirmed. Cro. C. 351. pl. 16. Hill. 9 Car. B. R. Wickham v. 
Enfield. h 

1. A Woman brings Dower againſt the Tertenant of certain Land 
in H. in Com. Suſſex ex dotatione A. viri ſui defuncti ; The Tenant. 
gleads a Ferfſment > Brea Manor of Dale to certain Perſons to the Uſe of the 
[aid Husband, and the Demandant for their Lives for her Fointure &c. 
The Remainder to a Stranger; This Plea is ſufficient without ſaying, 
that after the Husband's Death the entered and claimed it for her 
ointure ; Theſe Words are ſuperfluous in this Caſe ; (tor the ſaid 
ointure is a Bar Prima Facie to the Demandant in Dower) the De- 
wandant replies, that the ſaid Husband before the ſaid Feoffment, hat 
eendeyed the ſame Manor to the Uſe of himſelf in Tail, Remainder to the 
Demandant for Liſe, Remainder to a Stranger in Tail; and that after 
the Death of her Husband, without Iſſue, ſhe claimed the ſaid Eſtate 
and entered, and by that was in her Remitter; the Tenant rejoins as 
above, and does not traverſe the Claim, and the ſaid Entry and Remitter 
to be in of the ſaid firſt Eſtate; The Demandant had judgment affirm- 
ed in Error, The Demandant in the Replication need not traverſe the 
laid Entry after the Death of her Husband pleaded in Bar; For it is 
vain and impertinent; But the Tenant in the Rejoinder ought to main- 
tain his Bar, and traverſe her Entry, and claim by the former Eſtate 
Tail, Remainder to the Demandant for Life. This firſt Conveyance 
with a Remainder ut ſupra the ſhould not waive becauſe of the Preju- 


Wood's Caſe. 

72. And though neither Day nor Place of Marriage was mentioned in 
the Bp's, Certificate ir was held not material; For it is not iſſuable 
decauſe the Certificate ot the Bp. is concluſive. Ibid, 
upon the Grand Cape in Dower, Quia Erronice Emanavit, becauſe the 
Return of the Summons was not accordeng to the Statute 31 Kliz. cap. 3. 
wich ſays, Atter Summons. 2dly, The Land lies in a Vill call'd 
H. and the Return is ot a Proclamation of Summons at the Pariſh 
(Huch of F. and it does not appear that the Land was in that Pariſh; 


7; Alte wi oy 

Lud *lides ic was Proclamari teci tecundum formam Statuti, and it is 20 
7 Pu 2 to be made on the Laud; fo the Grand Cape was ſuperſeded, 
of ti Mod. 197, Hill. 26 & 27 Car, 2. C. B. Furnis v. Waterhouſe, 


judice of the ſaid Remainder. Jenk. 334. pl. 12. cites Cro. J. 489. 


73. The Court was moved tor a Superſedeas to ſtay Proccedings 


"4. Error 
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74. Frror to reverſe a Judgment in C. B. in a Writ of Dewey unde 1. 
hil habet, beeauſe t he View was nit granted; and it was alleged 45 
although in a Writ of Right of Dower the View is grantable yer at 
Dower unde nihil habet it never was at the Common E becauſe th 
Woman that had nothing to maintain her thould not be delayed ig ry 
Recovery of her Right. Freem. Rep. 375. pl. 483. Mich. 165, 
Aſtmall v. Aſtmall. 4 
Js. Dower unde nihil habet the Tenant demanded the View ; The h. 
mandant counter-plended, becauſe the Baron alienavit Tenementa oe — 
to the Tenant, & hoc &c. the Tenant demurred generally, and it ** 
inſiſted for him that the Counter-plea was ill, and that it ought tg 
have been Feoffavit, for by the Word Alienavit it does not appear why 
Eſtate he had aliened; tor a Leaſe tor Years is an Alienation; but ad. 
judged that A/tenation implies all the whole Effate which he had, and 
the Statute Ed. 2. 48. ouſts the "Tenant of the View of the Lands 


which the Husband aliened to him, or to any of his Anceſtors, ad 


ſo the Plea is in the very Words ot the Statute, and good. 3 Ley, 220, 
Trin. 1 Jac. 2. C. B. Bernes & Ux' v. Rich. 
3 Lev. 275. 76. Tenant in Dower dies before Writ 122 executed; Admi. 
S. C. Adjor- niſtrator cannot bring Scira Facias for the amages and Meſne Profit 
rarur- —= x Salk. 252. pl. 1. Trin. 2 W. & M. in B. R. Mordant v. Thorold, 


Carth. 133. 
S. C. ad- : 
juag'd that the Writ does not lie. - 3 Mod. 28r. S. C. And per Cur. when a Statute which 
gives a Remedy for mean Profits is expounded, it ought to be according to the Common Lay 
Now where intire Damages are to be recovered, and the Demandant dies before a Writ of Inquiry 
executed, the Executor cannot have any Remedy by a Scire Facias upon that Judgment, becauf 
Damages are no Duty till they are aſſeſſed. Sed adjornatur. _— 2 Show. 97. S. C. adjudg' 


accordi'gly. 


"7, Detainer of Charters was pleaded after Imparlance, and on De. 
murrer 1 was tor the Plaintitt, Show. 271. Trin. 2 W. & M. 
Burdon v. Burdon. | 

58. In Dower upon Default Grand Cape iſſued, and Demandant ſig. 
geſted that her Husband died ſeiſed & e. and a Writ of Inquiry of the Valu 
of the Lands, and 60 l. Damages were returned; it was moved to thy 
the filing this Writ of Inquiry becauſe the 'Tenant had no Notice of 
it; but it was anſwered, that in real Actions Perſonal Notice is not 
to be given, but the Tenant is to take Notice, becauſe the Writs, vil, 
the Summons are always executed on the Lands and not elſewhere; 
but per Cur. Perſonal Notice ought to be given of the Writ of Inquiry, ani 
of the Execution thereof, tor the Grand Cape is a Judgment, and thereby 
the Suit is determined at Common Law; the Damages tor the Value ot 
the Land is only an Addition by the Statute ot Marlbridge, and 
therefore tor want of Notice the Inquiſition was diſcharged, and Re 
titution was awarded of the Damages levied. 3 Lev. 409. Hill. 6. 
3. C. B. Perkins v. Lamb. 

79. Want of Abridgment was aſſign'd in Error, See 10 Mod. 225 
Paſch. 13 Ann. B. R. Shipley v. Shipley. 
In Dower 80. A Recovery in Dower will ęſtop the Tenant and all claiming ut. 
a Plea of der him from giving @ Prior Term in Evidence. 2 Ld. Raym. Rep 


2 agb 1293. Mich. 8 Ann. B. R. Booth v. the Marques of Lindſey, & al. 


not to be 
AN aſter Plea and Judgment for the Demandant. Comyns's Rep, 581, Trin. 11 Geo 2. Green 


v. Roe. 


(N. a) Pleading 
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(N. a) Pleadings. 


Vhere there muſt be a Profert or Monſtrans of Deeds. 


% IN Dower the Tenant vonch'd the Heir of full Age, he ſhall ſhew 
þ Deed as it is ſaid; O©uzgre, Br. Dower, pl. 98. cites 48 
q 


2 in Dower the Tenant phaded Fointenancy in the Baron with IV. 

lo Survived, and the Demandant pleaded a Releaſe by W. to her Baron, 

ad becauſe the did not thew the Releaſe all the Court councell'd her 

0 plead Seiſie que Dower, and to give this Matter or Releaſe in Evi- 
tence, and yet the Deed does not belong to her, and ſo the did. Br. 
lonſtrans, pl. 37. cites 1 H. 4. 13. 

But the Feme was not ſutiered to plead a Releaſe in Fee made to «+ 


ü. ir Baron Tenaut for Life without ſhewiog the Deed ot Releaſe ; but 
ts, he might ſay Seiſie que Dower la poit, and give the Matter in Evi- 
d. ace; Per Paſton, Weſtbury, and Rolte. Br. Monſtrans, pl. 5. 


tes 11 H. 4. 83. | 

A Feme who is endow'd of Rent ſhall not have Aſſiſe without ſhew- 
az the Deed of Commencement, tor this belongs to the Heir in Re- 
zlion ; Per Paſton, Weltbury and Rolf. Br. Monſtrans, pl. 5. cites 
U. 6. 20. 


bf 5. A Feme who demands Dower of Rent of the Baron need not ſhew 
Iced, tor the Deed of Rent belongs to the Heir; Per Strange; Quod 

Je. don negatur. Br. Monttrans, pl. 49. cites 7 H. 6. 1. 

M. 6. A Feme ſhall thave Dower ot a Rent-charge without ſhe wing the 

Deed, becauſe rhe Deed does act belong to her; Arg. PI. C. 46. in the 

K ak of Wimbiſh v. Talbois. 

tut 

tay 

of — he 

not 

VIL, | 

a (O a)' Jadgment and Executions. 

all, : 


d. Stat, Merton, 20 E. 3. F Widows which be deforced of their Dow- The cut 
cap. I. er, or Oluiarentiue of Lands whereof their of Merton ex- 

bands died ſeifed, and they recover by Plea, they that be convits of ſuch lende to Gopy- 

Deforcement fall yield Damages the Value of the whole Dower to the Day 1 


; * 1 X 4 f 
wat the Widows by Fudgment fball have recovered Segin, and ſhall be a- dy that We: 


228, Werced at the King's Pleaſure. men are 
"= ; dowable. 
Uſe rr 33. 2.8. P. agreed by all the Juſtices. Mo. 4ro. pl. 559. Trin. 27 Eliz. B. R. in 


e of Shaw v. Thompſon. —— Cro. E. 426. pl. 26. 8. C. & S. P. admitted, that the Damages 

— awarded in the Copy hold-Court. — 4 Rep. 30 b. pl. 22. S. C. reſolved accordingly. ea 
| by Yelverton. Cro. C 43. 

* Coke ſays he had read in an ancient and learned Reading upon the Statute 20 H 3. cap 1 
"It extends only to a Writ of Dower, Unde nibhil habet, and not to a Writ of Right of Dower: For 
n no Writ of Right Damages are to be recovered. Co Litt. 32. b. : 


2 Where a Man married infeoffed A. and died, J. abated (without Br. Damages, 
"wy ot the Feme) and endowed the Feme, and A. brought Aſſiſe againſt pl. 151. cites 
4, and ail found ut ſupra, and the Plaintiff recovered two Parts, and bs 
4E the 


* 
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E 


Br. Utlaga- 
ry, pl. 36. 
cites S. C. 
and M. 3 

E 3. 


Br. Aſſiſe, 
* 24. cites 
$4 


Br. Dama- 


ges, pl. 27. 
Cites S. C. 


Br. Dower, 


pl. 16. Cites 
S. C. 


the Feme retained the third Part in Dower, and the Plaintiff Wy: 
Damages, and the third Part of the Damages was recouped. Br. Do * 
pl. 59. cites 12 Aff. 20. . 

3. Where a Feme brings Dower ſhe ſhall not recover Dama * 
cauſe the Baron was outlawed in Treſpaſs, ſo that the F ranktenemey,, 
void only. Br. Damages, pl. 98. cites 13 Aſſ. 5. " 

4. 4. K. was endowed by the King in Chancery, and amons, 
Things a Rent reſerved by Patent to the King and his Succeſſors upm (3, 
of a Fair to the Prior of B. and bis Succeſſors was aſſigned to her, Ui 
this Aſſignment ſhe brought a Scire Facias in the Exchequer, ang | 
E there to recover the Rent, the Arrearages and Dam . 

ut on Error brought in the Exchequer Chamber the Judgment 
reverſed as to the Rent and Damages; becauſe ſhe ought not to hi, 
Judgment of the Rent being the Inheritance ot the King, nor « | 
mages in the Scire Facias, but as to the Arrearages the Judgmen . 
affirmed, becauſe they were due to her, aud as to theſe the was prin 
leged by her Eſtate tor Lite to fue in the Exchequer ; Arg. My, g 
in pl. 970. cites 14 E. 3. the Counteſs of Kent's Caſe. 

5. In Dower, the Tenant ſaid, that he has been at all Times reah 
render Dower, and yet is, and the Demandaut averred the contrary, 5 
which recovered Dower, and tor Damages prayed the Inqueſt 9; 
quire of the Damages, and could not have it; For it is an Iſſue joinet 
between the Parties, which ſhall be tried by Niſi Prius; Per Cut. % 
Enqueſt, pl. 79. cites 34 E. 3. and Firzh. Enqueſt, pl. 59. 

6. It a Feme recovers in Dower, the cannot diſtrain for the Rent, x 
ſuch like, before Execution, and the Sheriff may put her in Seiji þ 
Graſs, Turf, or Beaſts of the Land, but he cannot drive them our, by 
ſhall take Seilin by them and diſmiſs them there. Br. Executions, þ 
108, cites 40 E. 3. 21, 22. 

J. Dower agarnſt the Tenant for Life of the Leaſe of the Heir of the I 
ron, who vouched the Heir to Warranty ; The Demandant recovered api 
the Tenant, and he over in Value againſt the Heir, Br, Dower, pl. 1 
Cites 41 E. 3. 24. 

8. But where the Tenant vouches the Heir to Warranty Ly the Dal. 
his Anceſtor, there the Demandant recovered againſt the Vouchee, and th 
Tenant ſhall hold in Peace. Contra ſupra upon his own Deed; Note 
Divertity. Br. Dower, pl. 10. cites 41 E. 3. 24. 

9. But it is ſaid in the next Note there enſuing, that in Dower! 
gainſt Tenant for Life of the Leaſe of the Baron, who vouched the Hit. 
Warranty, the Feme ſhall recover againſt the Tenant and he over inValy 
and yet in this Caſe the Reverſion made by the Anceſtor is Caule d 
Warranty. Br. Dower, pl. 10. cites 41 E. 3. 24. | 

10. In Writ of Admeaſurement of Dower, if the Tenant comes at th 
firſt Day ready to be admeaſured, the Plaintiff ſhall not recover Di 
mages; Quod Nota. Br. Admeaſurement, pl. 1. cites 42 E. 3 19. 

11. Where a Feme is newly endowed in Chancery, there the thall not 
recover Damages ; For hols of the Chancery do not give Damage 
Br. Damages, pl. 195. cites 42 Aff. 32. and 43 E. 3. 32. 

12. In Dower, the Tenant made Default after Default, and the I: 
mandant averred that her Baron died ſeiſed, and prayed Writ jo inquire! 
Damages, and had ir, and the Sheriff returned that the Inqueſt return 
no Damages, and the Demandant prayed that he be amerced, becauk 
the Writ is not ſerved; Per Thorpe, he ſhall not be amerced but 
where he returns illy ot himſelf, and here he returned as the Jury 
found. Br. Dower, pl. 13. cites 44 E. 3. 3. 

13. Scire Facias again/t the Baron and Feme upon Recovery in Dis 
agaiuſ them. The Baron appeared, and the Feme made Default, and l 


ſaid that he is ſole Tenant, and the Feme had nothing ; and the oy 
: ; el — 


———— 
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Tre was that he ſhall have the Plea well without his Feme, by 
which be was ſuffered to plead in Bar alone, and ſaid, that after the 
Recovery the Demandant entered into the Land claiming the third Part, 
und delivered Seifin to the Defendant, who had the two Parts by Name of 
all that which to him belong in Name of the third Part, rendering one 
Mark per Aunlum, and has received it and ſnewed Acquittance thereof ; 
:doment if Execution; and the Opinion was, that it is no Plea; 
lor he who recovers Dower cannot enter into the third Part. Br. Sci- 
re Facias, pl. 36. cites 45 8. 5. | 
14. In Dower, the Tenant came at the Summons and ſaid that he has Where the 
een at all Times ready to render Dower, and yet is and the Deman- 3 _ 
lun ſaid that he was not ready, and that her Baron died ſeiſed, and 5.” ready 
the firſt Averment of the Demandant cannot be taken, becauſe the 2, reader 
Tenant Came At the Summons, and Writ to inquire of the Damages Dower, th 


: Demandant 
was awarded, and found that the Baron died ſeiſed, and Damages eff mere. 


Kc. Per Tilleſley, this is only Inqueft of Office, where it ought to have cover Da- 
been by Iſue tried, and therefore the Demandant ſhall not have Judg- mages tho 


ment upon it; Contra per Thirn. Oaære. Br. Enqueſt, pl. 1). cites her Haren 
u H. 4. 40, 41- died ſeiſed; 
| For this is 

not any Default in the Tenant. Br. Dower, pl. 32. cites 11 H, 4. 40. If the Baron dies 
ſeiſed the Feme ſhall recover Damages. Br. Damages, pl. 52, cites 11 H. 4. 40, 44. 

But per Chyan and Hill, where the Tenant is at all times ready to render Dower the Deman- 
ant ſhall not recover Damages; For no Default is in the Tenant. Ibid. 

But in Coſinage the Demandant ſhall recover Damages, tho* the Tenant be ready to render 
Dower; For he is not in by good Title ; Contra of the Heir in Dower. Ibid. 


15. In Dower again/# two, the one ſaid that he aſſigned 6 s. 8 d. Rent 
eut of the Land to the Feme for her Life, the which ſhe accepted &c. and 
the other ſaid that he is, and at all Times has been, ready to render 
Dower ; and it was held a good Aihgnment, by which fe ſaid that ſhe 
did not agree to the Aſſignment and per Strange, the ſhall recover Dow- 
et againſt him immediately of the Moiety, tho' the Plea of the o- 
ther be not yet tried; For is is as a Confeſſion by the one, and a Plea 
in Bar by the other. Br. Dower, pl. 46. cites 7 H. 6. 33, 34. 
16. Note, that where the Tenant confeſſes the Action, or pleads to * S. P na- 
the Writ in Dower, the“ Demandant (hall make ſurmiſe that her Baron uit .] 


died ſciſed, and otherwiſe ſhe thall loſe her Damages. Br. Dower pl. 3 = 


"s. cites 22 H. 6. 44. to the Writ ; 
ard in the 

l of the Surmiſe ſhall maintain her Writ ; For otherwiſe it ean't appear upon Plea to the Writ he- 

her = Hons died ſeiſed or not. Br. Dower. pl. 93. Cites L. C. — Br. Surmiſe. pl. 19. 

cites 8. C- 


110 17. In Dower, the Tenant ſaid that he has been at all Times ready 
De © vender Dower, aud yet is &c. and the Demandant ſaid, that he, viz. 
y the Baron died ſeiſed, and that ſuch a Day and Year ſhe required the 
Dan ant to endow her at D. and he refuſed &c. The Tenant ſaid, that 


the ſame Day the Tenant offer” d the Feme to go with her to the Land aud 
to aſſign her Dewer, and ſhe refus'd abſque hoc that he refuſed, and the 
Court held the Iſſue good upon the Refuſal upon this Special 
Pleading. Br. Dower, pl. 13. cites 13 E. 4. J. 
18. And per Brian, J. ſhe can't have ſeveral Judgmenrs of one and 
the ſame Thing, bur one intire Judgment ; For by the firſt Plea the 
Demandant may recover Dower ; bur the other Juſtices were in a 
clear Opinion that ſhe oug bt to have her Fudgment immediately, and I. 
18 L. z. in Dower, ſhe had judgment to recover her Dower and En- 
queſt for the Damages, Br. Dower, pl. 13. cites 13 E. 4. „. 
19, In Dower, the Tenant Confeſs'd upon the Cauſe ot Dower, and Br. Dower 
id not ſay that he has been at all Times ready &c, by which the De- Y H * 
i 
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mandant pray d Fudgment bad it and after ſaid, that her Baron diu4 22 
and pra; i Damages and Writ ot Inquiry ot it, and had it not 
ſtanding the Averment is taken after Judgment where the 1 
cannot aver any thing, 3 For it was ſaid, that it ſhall be intended yr 
his Contefſion that the is intitled to the Dower and Dams... 
For it is included that the Tenant is Deforceor ; But per tot. Cur 70 
Tenant had cume at the firſt Day and ſaid that he has been at 307 Tim 
ready to render &c. it the Demandant cannot aver the conttary q 
ſhall not recover any Damage. Br. Damages. pl. 79. cites 14 K 
3. . . 
be 4 Dower ; the Tenant Vouched the Heir and prayed he might be 
ſummoned · in the fame County, and he was ſummoned and extred in 
the Warranty, and confeſſed the Dower ; It was moved againſt whey th 
Tudgment fluid be. And the Court was in great doubt, for it 4 
not appear that the Heir had ſufficient to render Dower, tor it would be 
in vain, and a great Miſchief to the Demandant it they give [ygs. 
ment for her, when perhaps the Heir had nothing, or not ſufficiex 
to render Dower; And they commanded Precedents in this Caſe to he 
ſearched. Cro. E. 46. pl. 1. Paſch. 28 Eliz. C. B. Killigrew, 
Caſe. 
After judg- 21. In Dower the Jury aſſeſs'd Damages, as in Caſe where the 
ment for the Husband died ſeiſed the which Dying ſeiſed was mot found by the ir. 
away en dict; and Exception being taken thereto, the Court ſaid that the 
may mefore . 
Ex-cution Demandant might pray Judgment of the Lands and releaſe Damgrat 
awarded a- or ſhe may aver that the Husband died ſeiſed, and have a Mrit to 2 
ver, that her of zhe Damages, which all the Prothonatories agreed. Le, 192. pl, 
lu band Was 118. Mich. 29 and 30 Eliz. C. B. Butler v. Ayres. 


ſciled, and (o 
to have Da- | 
mages; Per tot. Cur Godb, 212. pl. 302. Mich. 11 Jac. C. B. Porter's Caſe, Ibi J. cies 1 
II. S. 95 and 26 H. 6. 44 b. 


Novy. 65. 22. In Dower the Tenant made Default after Default; B. prayed t 
Whitley v Le received for his Term made to him before the Coverture, which wa 
3 done; Then the Queſtion was, how Execution ſhould be? It was 
079 s 
and the greed, chat the Tudgment ſhould be entred generally, that ſhe thould recc 
Conrt id ver Seiſin of the Moiety of the Land (the Land being Gavelkind) 
ar the and that the Hr: ſhould be ſpecial, that the Sheriff ſhould nor Oult the 
W Termor, but he ſhould come upon the Land and demand Seiſin tor 
the 21 H. the Ferme, and thereby the to have the Moiety of the Rent, with 
8. cap 16. the Reverſion. Cro. E. 564. pl. 26. Paſch. 39 Eliz. C. B. Wheat 
ley v. Beſt. 
D 282. a. 23. She ſhall recover Damages only where the Husband ſciſed, vir. 
pl 33 59S the Freehold and Tnkeritance ; For tho' the Husband betore the Title 
1 ures ot Power had made a Leaſe for Years, reſerving a Rent, the {hall 
on Exfe- 6 a 3 

ricnce, ard TeCOVET a third Part of the Reverſion with a thiid Part ot the Rent 
the Prece- and Damages; For the Words of the Statute are, De quibus Vir 
dente of C. ſui Obierint ſeiſiti. Co. Litr. 32. b. 


3. are ſo.— 
Velv. 12. Mich 51 Tac. B. R. that it the Baron aliens and retakes for Life and dies, the Feme hal! 
have Dower, but no Damages of ſuch dying ſeiſed; For it was only of Franktenement. 


24. In ſome Caſes where the Husband was ſole ſeiſed the Wike 
ſhan't be endow'd in ſeveralty by Metres and Bounds ; As for E x ample 
it a Man ſeiſed of Lands in Fee, took a ite and feed eight Perſons. 
a Writ ot Dower was brought againit theſe eight Perſons, and to 
conteſs the Action, and the other tix plead in Bar and deſcend to 
Iſſue, the Demandant thall have Judgment to recover rhe third 
Part of the two Parts ot the Land, in eight Parts to be divided, 
aud after the Iltive being found tor the Demandant againft the 1 


Dower. 2593 


* dant ſhall have 11 to recover againſt them the third 


bun of fix Parts in eight Parts to be divided, which is worthy the 


ion. Co. Litt. 32. b. 
244 2 rit of Dower Ad Oftium Eccleſiæ, or Fx Aſſenſu Patris, 


ecover no Damages, becauſe ſhe may enter, and the Words 

4 are, Et Dotes ſuas habere non poſſunt ſine placito. 
itt. 32. b. ; | 

Apt ſay, that the Demandant in a Writ of Dower that Ne- 

* herſelf ſhan't recover Damages. Co. Litt. 32. b. 


27. II the brings a Writ ot Dower againſt che Heir, and the“ This wor 
. ir comes into Court upon Summons the firſf Day, and pleads, that he __ 


| always ready, and yet is, to render Dower &c. It the JIJ7'e Original, 
4575 mated her Dower, ſhe ſhall loſe the mean Values and and there- 
r Damages; But if ſhe have requeſted Dower ſhe may plead ir, fore ſeems 


4 Ifſue may be thereupon taken. Co. Litt. 32. b. s, rg | 


the ſays it is holden in ſome Books that a Requeſt en Pais is not ſufhcient, but he ſays, that the 
v, and many Books are to the Contrary, and that ſo are the Words of the Statute, viz. Er Do- 
75 dus habere non poſſunt fine Placito. 2 Inſt. 32. b. 49. 


28. If the Wife has Dower afſigned to her in Chancery, ſhe ſhall 
ers Damages; For the Words of the Statute be, Et viduæ per 
acitum recuperaverint &c. So it is if the Heir or his Feoſſee aſſign 
wer, and the Wife accepts it, ſhe loſes Damages. Co. Litt. 


3 4 

* The Values and Damages are to be recovered againſt the Tenant 4 Le 198. 
1a Writ of Dower, as it appears in a Record between Benfield v. Rp K 
Bowle, where the Tenant as to a Parcel pieaded Nomtenure, and ſor Elis, C. B. 
Ręldue, Detainment of Charters, upon which Pleas they were at 6clficld v. 
fue, and both Iſſues found by the Jury againſt the Tenant, and found Rouſe, S. C. 
urther that the Husband died ſeiſed ſuch a Day and Year, and had Iſſue _— 
im, and that the Demandant and the Son by fix Tears aſter the Deceaſe moan. _ 
the Husband together took the Profits of the Land, and after the Son ſuch Bendl. 153. 
Day and ſuch a Year died without Iſſue, after whoſe Deceaſe the Land pl. 215. S. C. 
ended to the Tenant as Uncle and Heir to him, by Force whereot he nl, the 


. - RP . © Pleadins: 
itered and took the Profits until the purchaſing of the original Writ, ey 


c- d found the Value of the Land by the Year, and aſſeſs Damages tor tor the De- 
ad) ie detaining of the Dower, and Coſts, and upon this Verdict, after mandant, 
the en debating, the Demandant had Fndgment to recover her Damages and to reco- 


ver Da- 


all the Time from the Death of her Husband without any Defalcatios. mages from 


0, Litt, 33. a. the Death 
| ot the 
Baron. _——— Mo S0. pj. 213. S. C. adjudged accord ing! 


0. A Man ſeiſed of Lands in Fee takes a Wife and grants a Rent- 
large, and after makes a Feoffment in Fee, and takes back an Eftate Tai! 
ul dies, the Wife recovers Dower againſt the Iſſue in Tail by ' Reddition, 
de Wife makes a Surmiſe that the Husband died ſeiſed, and prayed a 
nt to enquire ot the Damages, and that is granted to her. In this 
ale ſhe holds the Land charged with the Rent-charge, for by her 
rajer ſe accepts herſelf dowable of the ſecond Eftate, tor of the firit 
late whereof the was dowable her Husband died nor ſeiſed, and j0 
i ſb concluded herſelf, wheretoreif the Renr-charge be more to her De- 
ment than the Damages beneficial ro her, it is good for her in that 
ie to make no ſuch Prayer. Co, Litt. 33. a. 

1. ina Writ of Admeaſurement of Dower the Demandant ſhall re- 
wer Damages, if the Tenant appears nut the firſt Day, and vields 20 
Weaſurement, tor the Iſſues in the mean Time. 2 Inſt. 368. 
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32. If Tenant in Dower be diſſeiſſed, and the Diſſeiſor makes ; * 7 
ment, the Tenant in Dower Hall recover all her Damages againf 17 1 
offce, tor the is not within the Statute of Glouceſter cap. 1. by wh Ju 
every one thall anſwer for their Time. 2 Brownl,. 31, Hill. g Ju 40. 
C. B. | | 

33. After Judgment Foes Part the Demandant may be Monſait fat jnd 
Reſidue, and yet have Execution of that Part for which he had Jud | 
ment. Godb, 166. pl. 231. Paſch. 8 Jac: C. B. Foliamb's Case. 4 100 

34. Where a Reverſſon of Lands leaſed for Tears, rendering Rey ; 4 

ranted to the Husband in Fee, who dies ſeiſed of this Reverſion, N ecu! 


Widow fhall be endowed of the Rever/zon and the Rent, but ſhall recover Jud 
no Damages of the Tenant. Win. 8. Pafch. 22 Jac. C. B. Anon. den 
She ſhall 35. A. ſeiſed ot Land in Fee, makes Lease for Fears rendering Ray 4 
have preſent takes Wite and dies; The Wiſe ſhall have Judgment to have lte - 


Execution.” third Part of this Land for her Dower, and ſhall have the third] 
— Be ry nas Part of this Rent, but Ceſſabit Executio for the Poſfſufion of the Lan 
thereby during the Leaſe. Jenk. 73. pl. 38. 


have the 
third Part of the Reverſion, and the Rent and Execution ſhall not ceaſe; for per all the uſt 


the Sheriff ſhall ſerve Execution of the Land as if  thore was 10 Leaſe for Years; for it may be tha 
the Leaſe is void, or it may be that there is no Lea'e, and though it be pleaded the Wife Ca"not an. 
ſwer to it, and therefore the Execution ſhall be general; and Leſſee may Re-enter notwith#ndr 
the Recovery and the Execution of Dou er; and if he be ouſted he ſhall have his Action 
Godb. 165. pl. 231. Paſch. 8 Jac. C. B. Foliambe's Caſe. 


36. Regularly where an Hausband died ſciſed the Wife ſhall recoret 
her Dower, with Damages for the whole Time after her Husband; 
Death; bur it he does not die ſeiſed, then atter her Demand, and the 
Tenant's Refuſal to aſſign Dower to her, ſhe ſhall recover Damages in 
the Time ot the Retuſal. Jenk. 45. pl. 85. 

37. In Dower the Defendant pleads Ne wngue Seiſie gue Dower, | 
was found by the Jury that the Husband was ſeifed, and died ſeiſel, 
and aſſeſs Damages to the Plaintiff generally. It was moved in Arm 
of Judgment, that the Furors did not enquire of the Value of the Lin 
and then Ultra valorem Terre, tax Damages, as much as is the uſu] 
Courſe, as the Prothonotaries informed the Court, for the Statute of 
Merton gives Damages to the Wite, ſcil. Valorem Terre, and the 
Statute ot Glouc. cap. 1. gives Coſts of Suit; but the Court gue 


an ® 4 
ZW rr 


Judgment for the Plaintiff, although the Damages are given generally, 
and certainly intended for the Value of the Land; and there might 
be in the Caſe a Writ of Error, Hett. 141. Trin. 5 Car. C.). 
Hawe's Cale. 

8. P. by 38. If Baron makes a Feoffment to the Uſe of himſelf for Liſe, Re. 


Haughton J. Mainder to the Son in Tail, this is not a Dying ſeiſed in the Baron 
cited to have for the Feme to have Damages in Dower ; Per Curiam ; And fo it v 
been — adjudged in“ Dame Egerton's Caſe, But the Baron or: iv 4M .;; 
” Bul a 278 ſeiſed of Eftate Tail or Fee Simple which may deſcend to his Heir &c. Lin. 

„ Hutt Rep. 341. Trin. 6 Car. C. B. Anon. 


28. Hill. 
16 Jac. Egerton v. Egerton, S. C. but S. P. does not appear. 


39. If a Feme brings a Writ of Dower, and recovers, and the D. 
fendant dies, the Feme ſhall have the Damages againſt the Tet 
tenants ; Per Glyn Ch. J. Sty. 470. Mich. 1655. Anon. 

A Judgment 40. 16 17 Car. 2. cap. 8. Execution ſhall not be ſtayed by Writ of E. 
was obtained Tor upon any Fudgment after Verdict in Dower, unleſs the Plaintiff iu ſuch 
in Dower, Vrit becomes bound to the Defendant in ſuch Sum as the Court to ulm 
_—_ Writ % Writ is directed ſhall think fit, that if Fudgment be affirmed, f ff 
agen Mrit diſcontinued in bis Defaul ſuit he ; ſuch Colb 
thereupon Mrit diſcontinued iu his Default, or he be Nonſuit he will pay | 


brought, Damages, and Sum, and Sums of Money as ſhall be awarded pan, 
al 
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eee 3 x ; : ; 
her ſuch Fudg ment Oc. to aſcertain which a Writ of Inquiry h iſſue add Recog- 
g innire of the Meſne Profits and Damages by Waſt done after the firſt "ance 


* | | rered into. 
Jud; nent; upon Return whereof Fudgment ſhall be given, and Execution Tie Ju ; g 0 


*parde1 for them, and alſo for Cofts of Suit. ment was 
ainrmed, 

and then the Demandant died inteſtate before the Damages aſcertained by a Writ of Inquiry. A Sci. Fa. 
vas brought by the Adminiſtrator, ſuppoſing that the Entering into a R ecognizance ro the Demand. 
nt according to the Starute veſted. a Duty in her, eo Inſtanti, and conſequently the Executor or 
Adminiſtrator intitled, and therefore that he was regular to revive the Judgment by Sci Fa. and ſo 
to proceed to a Writ of Inquiry, and after the Inquiſition returned, and the Duty aſcertained to ex- 
cute the Recognizance. But it was anſwered, that the raking the mean Profits after the firſt Judg- 
ment «vas A perſonal Tort and in Nature of a Treſpaſs, and ſo died with the Perſon, and here is no 
edgment for any Damages given to the Inteſtare ; and that as to this Matter there is no Dit!erence 
Fecixt a Sci. Fa. for Damages upon the Statute of Merton, and upon the Statute of 16 & 14 Car. 2. 
bye ir lot! Caſes the Judgment Dnoad the Damages ought to be compleat in the Lije-time of the Parties. 
\nd the Court was of that Opinion, and Holt Ch. J. gave another Reaſon, viz. That the Fudoment 
len cat in the Realty wholly, and an Adminiſtrator cannot have Execution of any Judgment but 
„ele in the Perſonalty, and Judgment accordin ly. Carth. 132 Mordant v. Thorold. —— Per Holt, 
There can be no Suit on this Recognizance till there be a Judgment for theſe Damages, and conſe- 
+125tly the Recognizance does not any ways alter it. The Sci. Fa. to aſcertain the Danviges muſt be 
4 tle Commen Lade, and the Common Law Rule is that 4#io Perſonalis moritur cum Perſona. Show. 
„ . C,——3 Salk 252. pl. 1. S. C. adjudged. 3 Mod 281. S. C. adjornatur, — 
Lev. 275* S. C. and the Court inclined to that Opinion; but adviſare vult. 


41. Judgment in Dower by Default and a Writ of Inquiry of Damages. Lev. 38. 


\ Writ of Error was breught, and pending that Writ the Tenant in the Alcworth v. 
* f ; DP * » Roberts, 
gina! Action died. The Judgment was aifirmed, and Execution $ C. ſtates 


ainlt the Lands, and a Scire Facias againſt the Heir to ſhew Cauſe ir, that 
why the Demandant ſhould not have Damages; Adjudged, that 0 pending the 
Damages hall be recovered becauſe the Fudgment when ihe Tenant died was Wrir of Er- 


he Te— 
only compleat as to the Lands, and not as to the Damages, and they are _ 1 4 


aint fudg ments; and when the Tenant died before Judgment given the Land 
z3 to the Damages, this remains a judgment at Common Law. Sid. and died, 


188. Paſch. 16 Car. 2. B. R. Ale way v. Roberts. ER 
vas offirmed. and the Demandant brought Sci. Fa. againſt the Heir and the Alience for Lumages, 
ſuggeſting her Husband's dying ſeiſed, but the Court agreed that the Damages being given againſt 


the Deforceors only by the Death of the Heir, they are loſt and ere not a Lien on the Land which 


ual raſſes with it, and that the Heir, againſt whom the Judgment was had, was the Deforceor. —— — 
e Of C cited Carth. 135. 

| the 

gue 


42. Scire Facias in & Recopnizance to pay Mean Profits if Judgment 1 Salk. 252. 


de med does not lie tor an Executor of Tenant in Dower. Show. B. 8 5 — 


97. Irin. 2 W. & M. Mordant v. Thorold. ſolved; but 
it Damages 
lad been aſcertained upon the Writ of Inquiry and adgment, they had been veſted in the Inteſtate 
* Debt, and the Adminiſtrator as a Debt, and the Adminiſtrator Gould have had them; bur ſhe dy- 
inp before the final Judgment, and when the Damages were due to her only dy way of Satisfaction 
for an Injury, which is in Nature of a Treſpaſs, and the Writ of Inquiry being in Nature of a Per- 


13 for them, it dies with the Perſon, and a Scire Facias lies not for the Executor or Ad- 
PIMitrator 


(P. a) 
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(P. a) Error. 


1. IN Dower Judgment was given upon Nihil dicit, and becauſe the 

Baron di 22 a Writ of Inquiry ot Damages was award by 
which it was found, that the third Part of the Land which ſhe oug bt iy 
have in Dower was of the Value of 81. a Year, and that eight Years 22 
from the Death of her Husband next before the Inquifition, and aſſeſt Da. 
mages to $4. and it appeared upon the Record, that after Judgment in 
the ſaid Writ of Dower the Demandant had Execution on Habere Fi. 


cias Seiſinam, and ſo upon the whole Record put together, it appears thy "Ja 

Damages have been aſſeſſed for eight Years where the Demandant has yy third 

ſeiſed for part of the ſaid eight Tears ; whereupon the "Tenant brought: him 

Writ of Error, becauſe Damages are aſſigned to the Time of the Inquijy;. they 

ou, whereas they ought to be but to the Time of the Judgment only; 10 h 

_ allocatur. Le. 56. pl. 71. Paſch. 29 Eliz C. B. Walkery, vide 
evil. — 

2. Another Error aſſigned was, becauſe where it is found that th, c 
Land was of the Value of 81. a Tear they have aſſeſſed Damages for eight did 
Years, eo 801. beyond the Revenue; For according to the Rate and and 
Value found by Verdict it did amount but to 641. bur that Error wa of 1 
not alſo allowed; for it may be, that by the long deraining of the 9 
Dower, the Demandants have /ufain'd mire Damages than the bare R.. the 
venue &c. Le. 56, 57. pl. 71. Paſch. 2g Eliz. C. B. Walker y, 145 


Nevil. 

3. Another Error was aſſigned becauſe Damages are a for the 
whole eight Years after the Death of the Husband, where it appears that 
for Part of the ſaid Years the Demandant was ſeiſed of the Lands by Force 
of the Judgment and Execution in the Writ of Dower, and upon that 
Matter the Writ of Error was allowed. Le. 57. pl. 71. Paſch. 29 Eli 
C. B. Walker v. Nevil. 

Cro E. 55% 4. Writ of Dower was brought againſt an Infant and two others, and 
* 14. Wil- a Recovery had by Default. The Infant brought Error; but the Cour 
Willis ſeemed that it is not reverſable, becauſe it is not a Recovery in which he 
S. C. adjor- ig ht have his Age. Mo. 342. pl. 465. Hill. 35. and Trin. 38 Eli. 
natur. — Williams's Caſe. 


Ibid. 567. H: 
pl. 1. S. C. the Conrt divided, & adjornatur. S. C. cited per Cur. Cro. J. 392. that the Infant be 
ſhould not avoid it by Error for this Cauſe ; For it ſo, then ſhe never ſhould recover. Roll * 
Rep 326. cites S. P. adjudged, Paſch. 35 Eliz. Williams v. Drue. Mo. 847. pl. 1148. cites 8 P. 

and ſeems to be 8. C. — Cro. E. 638. pl. 36. Mich. 40 & 41 Eliz. B. R. Harvey v. Wror, S. P. the we. 
Court held it to be no Error; And Rule was given to affirm the Judgment ; But it was afterwards te- the 
verſcd for the Defe& of Warrant of Attorney. Roll Rep. 326 pl. 32. S C. cited accordingy. den 
— rr. * 111. pl. 8. Hill. 175 B. R. Smith v. Smith, S. P and Judgment in C. B. affirmed 00 
accordingly Nift. —— 2 Brownl. 118. Mich. 9 Jac Anon. S. P. adjudged accordingly in C. B. and 


affirmed in Error, — 2 Le. 59. pl. 8 5. Mich. 32 Eliz. C. B. the S. P. holden contra; But ſays that al- 
ter wards the Judgment was reverſed. | | | 


Cro. E 568. F. Another Error was aſſigned, viz. that he had nothing in the Lau. 
pl. 1. Willi- The Court doubted, becauſe the Damages were recovered to 200 l. and 
N dad 4 the Feme Demandant being dead, her Executors brought Scire Facias again 


Eli. the Infant for thi Damages. Mo. 342. pl. 465. Hill. 35. and Trin. 39 
8 R. * Eliz. William's Caſe. 


Fenner J. as to this ſecond Error held, that he might well aſſign it for Error to diſcharge himſel 
of the Damages, but the other Juſtices did not ſpeak thereto ; ſed adjornatur. hi 4 ny 


Dower. 


us by reaſon of the Damages recovercd againſt him. 


—_—” 
ir Roll Rep. 3 
\; erroneous b 


is brought againſt an Heir being an Infant within Age. He 

, Dead. A Grand Cape iſſues. He makes a . The 
I andant has Judgment. The Infant ſhall not reverſe this Judg- 
— becauſe a Detaulr is imputed to the Infant in this Caſe, and h:s 
ub ſhall not ſave his Default as in other Caſes ; For if fo, the Wo- 
5 Vemandant ſhall have no Suſtenance during the Infant's Nonage; 
For the Infant will make Default, and atterwards when the has Judg- 
nent upon Default the Infant will reverſe it. By all the Judges. Regu- 
larly Intancy excuſes the Default of an Infant, but it does not hold in 
nower for the Reaſon aforeſaid. Jenk. 284. pl. 16. cites Mich. 9 Jac. 

ot. 16 11. 

i The Demand in Dower was of the third Part of two Meſſuages in 
une Parts to be divided, and the Fudgment was to recover Seifin of the 
lud Part of the Tenements aforeſaid, with the Appurtenances, to hold to 
un in Severalty by Metes and Bounds, and adjudged naught, becauſe 
they are Tenants in Common, and the Judgment ought to be, ro hold 
to him together and in Common; bur if it had been in three Parts di- 
vided it had been good. Brownl. 127. Hill. 13 Jac. Gletold v. Carr. 

g. The Feme ſuggeſted tnat her Husband died ſtiſed in Fee ot all the 
Lands out of which the demanded in Dower. Exception was taken that he 
lid ſeiſed in Tail only ; but per Cur. it is not materlal if he died ſo ſeiſed, 
and that ſhe ought to have her Dower. Sty, 69. Mich. 23 Car. in Caſe 
of Thynn v. Thynn, | | ” OR 

g. It the Jury aſſeſs Damages without finding the Husband died ſeiſed, 
the Demandavt may pray Judgment ot the Land, and releaſe her Da- 
wazes, ar aver that her Husband died ſeiſed, and have a Writ to inquire 
of the Damages. 3 R. S. L. 17. 


(Q a) Admeaſurement. In what Caſes. And 


for whom, 


1. Weſtm. 2. 13 E. 1. Writ of Admeaſurement of Dower ſpall be 
cap. J. granted to a Guardian; neither ſhall the 
Heir, when he comes of full Age, be barred by the Suit of the Guardian if 
te ſues againſt the Tenant in Dower feignedly and by Colluſion, but he may 
almeaſure the Dower after. And as well in this Writ as in a Writ of Aa- 
meaſurement of Paſture, more ſpeedy Proceſs ſhall be than has been uſed hi- 
therto 3 ſo that 'when it is come unto the great Diftreſs, Day ſhall be gi- 
vn, within which two Counties may be holden, at which open Proclamation 
tall be made, that the Defendant come in at the Day; at the which Day 
* come in, the Plea ſhall go forward; and if he do not come, and the 
rclamation be teſtified by the Sheriff, upon the Default they ſhall proceed 
i make Admeaſurement. 

2. The Writ of Admeaſurement of Dower lies where the Heir when 
he is within Age endows the Wife of more than ſhe oaght to have DoW 
er of, or if the Guardian endows the Wite of more than the third Part 
of the Land of which ſhe ought to have Dower, then che Heir at his 
full Age may ſue this Writ againſt the Wife, and thereby ſhe ſhall be 
almea ured, and the Surpluſage which ſhe had in Dower ſhall be re- 


Rored to the Heir, but in ſuch Caſe there all not be aſſigned anew any 
"4G | Lau 


26. that the Tenant being within Age at the Time of the Recovery, the Judgment 
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Land to hold in Dower, but to 7 her ſo much ot the Land which 
amounts to above the third Part of all the Land ot which ſhe ought to be 
endowed. F. N. B. 149. (FC). | 

3. The Lord of F. brought Writ of Admeaſurement of Dower againg 
M. Tenant in Dower, who ſaid at the Grand Diſtreſs that ſhe is ready 

be admeaſured, and the Writ was, that ſpe had more by 401. per 4, 
than her third Part, and Writ iſſued to the Sheriff, who returned 10g 

ſhe had more by 40 8. per Annum &c. and becauſe he ought to have ,, 
tended the Land into three Parts, and to have returned how much ſb has 
beyond the third Part therefore ill, and Sicut Alias iſſued ; Quod Nou 
'This is intended that where Iſſue is joined in this Writ, that this paſſez 
by Iſſue; But where it is by Mient Dedire, as here, there it ſhall he 
by Extent by W rit before the Sheriff, and this as Miniſter, and nog 
Judge, tor upon his Return Judgment ſhall be given of it in Bak 

r. Ad meaſutement, pl. 2. cites 44 E. 3. 10. 

The Writ In Admeaſurement of Dower, where it is made before the Se. 

3 e rift the Sheriff is Fudge; Arg. 6 Rep. 11. b. Cites 44 E. 3, 10, her 
Howe Finchden, and 44 E 3. 11. b. 
od nt and the Parties may thereupon plead before the Sheriff in the County; By the 


Pleas may be removed out of the County Court by Pone at the Suit of the Plaintiff without ſhey; 
Cauſe in the Writ, but it it be at the Suit of the Defendant he ought to ſhew Cauſe, 2 Inſt, 369. 


* 

Br. Scire 5. If the Sheriff delivers the Moiety in Execution for the third Part, the 

Facias, pl. Heir ſhall not have Affiſe by reaſon of the Recovery, but ſhall have 4 

rh Roe Fa. againſt the Feme. Br. Dower, pl. 83. cites 22 R. 2. 

cution 165. 6. If the Sheriff returns Nihil in Writ of Admeaſurement of Done, 

and 22 R. 2. yet the Plaintiff ſhall have Judgment as it the Proceſs had been return. 
ed ſerved; Quod non negatur. Br, Admeaſurement, pl. J. cites 11 H. 
6. 3. 

If the 4 If the Heir endows his Mot her within Age of more than of the third 

Guardian in Parr, he cannot enter into the Surpluſage at full Age, but ſhall hae 


Knight's Writ of Admeaſurement of Dower, per Kingsmill J. Bur per Ret 


dows the lo- Ch. J. he may enter, As upon Partition made within Age which is nx 
ther of the equal. Quzre. Br. Admeaſuremear, pl. 4. cites 21 H. J. 29. 
Ward &c. 
of more than ſbe ought to have &c. The Heir when he comes at his full Age may ſue forth a Writ d 
Admeaſurement of Dower &c. Perk, S. 524. . 

It the Heir within Age be out of Ward, and aſſiens more Dower than he ought within Age, he miy 
have an Admeaſurement of Dower withiu Age; for enter he cannot. 2 Init, 368. 


If the Heir F. If the Heir within Age before the Guardian enters into the Lan 
(before the aſſigus to the Wife more Land in Dower than ſhe ought to have, then tit 
N uardian ſhall have the Writ of Admeaſurement againſt the White by ti 
dows the Statute of Weſtminſter 2. cap. ). And it the Guardian brings che Wii 
I ife of more and purſues it againſt the Wife, yet the Heir at his full Age by the ſaw 
— . z Statute ſhall have the Writ Admeaſurement of Dower agaiait the Wite 
the Guardian F. N. B. 148. (F) 

aſſigns over OE; | RE 
his Eſtate; his Aſſignee ſhall have no Writ of Admeaſurement. Becauſe ir was a 1g 
Action. Co. Litt. 39. a. | 


9. By Bratton, Lib. 4. cap. 17. If be has Lands in Douer, ® 
diverſe Countfies, there it ought to be Coram Juſticiariis ; And note 
there the Tenant ſhall have ſeveral Writs, viz. 1ſt. In every Writ of . 
meaſurement all the Lands which ſbe has in the ſam: County ſpall i 
named and admeaſured. 2dly. It the has Lands in ſeveral Counties = 
ſhall be ſeveral Writs, and ſeveral Extents of all the Lands of which | 


Party died ſeiſed, as it ſeems, yet he ſhall have one Count, and one At 
meaſurement; 
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ent; Sed Quæte how it ſhall be made. 13 E. 4. Admeaſute- 

* Vet — * R. 2. r The Detendant 2. co anſwer, 
wre irnttanding the Exception. ) R. 2. Admeaſurement. 4. F. N. B. 
” (G) in the new notes there (d). 
of It the Wife after the Afigument of Dower improves the Land, 
140 nales it better than it was at the Time of the Aſſignment; an Ad- 
neilorement does not lie of that Improvement. But if the Improve- 
— be by Caſualty of a Mine of Coals or of Lead, which are in the 
Land &c. which have been occupied in the Husband's Time, the 
Doubt is the more; but ſhe cannot dig new Mines ; tor that ſhall be 
Waſte it ſhe ſo do. F. N. B. 149. (C). 

11, It a Guardian in Chivairy affigns tov much for her Dower, the 2 tn. 368. 
Heir ſnall have a Writ of Admeaſurement by the Common Law. Co. S. P. 

itt. 30. a. 
= 80 it the Heir within Age aſſigns beſore the Guardian enters into gut in ſuch 
the Land 700 much in Dower, the Guardian ſhall have a Writ of Ad- Caſe before 
meaſurement by the Statute of Weſtm. 2. cap. J. and in that Caſe he eee 
himſelf ſhall have a Writ of Admeaſurement at full Age, and ſome gy 3 255 
have faid, That in that Caſe he may have it within Age. Co. Litt. without 

4. Remedy; 

8 For no Ad- 
meaſuuement of Dower, being a Real Action, lay for the Guardian at Common Law. 2 Inſt. 369. 


13, The Heir ſhall have an Admeaſurement for the A/ijgnment in 
the Life of his Anceſtor by the Common Law. And a Writ ot Admea- 
ſurement lies upon an A//gnment in Chancery. Co. Litt. 39. a. 

14 It the Heir within Age aſſigns Dower and dies, his Heir ſhall 
have the fame Writ ; but if the Anceftor of = Age, being Tenant in | 
Fee-Simple, aſſigns Dower more than he ought, his Heir ſhall never avoid 
it, becauſe he had tull Power to athgn as much as he would. 2 Init. 

68, 

15. Although the Words of the Writ be in the preſent Time, Plus 
bub in dotem &c. yet it is to be taken that ſbe had more in Value at the 
Tine of e Aſſignment of Dower; tor if by her Induſtry and Policy it 
be mace of greater Value afterward, no Writ of Admeaſurement lies 

for this Improvement. 2 Inſt, 368. 

16. It in Dower the Sheriff gives Sei/in on the Habere Facias Seifinam 
F more than a Moiety, the Heir cannot enter, nor maintain an Aſſiſe, 
but uſt have a Scire Facias to admeaſure the Lands in the Return. 
21d. Raym. Rep. 1294, 1295. Arg. cites Br. Extent, 13. and Fitzh. 

Execution 165. 


I — 
WY 


(R. a) In What Caſes Dower may be defeated. 


I. 6 E. 1. cap. . Statute J F a Woman ſells or gives the Land which 
of Glouceſter. ſhe holdeth in Dower, the Heir or other 
Perſon to whom the Land ought to revert after her Death, ſhall have pre- 
ſent Remedy to recover the Land by Writ of Entry. 
2. Weſtm. 2. 13 E. 1. cap. 4. If the Wife be wrongfully endow'd by 
the Guardian during the Minority of the Heir; the Heir when at full Age 
fall dave Action to demand the Seiſin of his Anceſtor ; but 1 ſhe can ſhew 
that ſhe had a Rig ht to her Dower ſhe ſhall retain it, and the Heir ſball 
be grievou/ly amerced according to the Diſcretion of the Fuſtices. A. 
| z. Noner 


If 
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3. Donor reſerves a Rent upon the Tenant in Tail and Uſes, Was © 
endow*d ot the Rear, Tenant in Tail dies without Iſſue; The Wii. 
ſhall not have Dower any longer. But otherwiſe of an Eſtate in Fee: 
Simple though Tenancy eſcheat, yet the Wife ſhall retein her Dower 
the r Per Dyer Arg. Mo. 39. pl. 126. Trin. 4 Eliz. N 

4 Wife of Feoffee on Condition is endow'd. Condition is broken 
Re-entry of Feoffor Dower is deteared. Le. 299. Arg. pl. 409. Mi 4 
28 Eliz, C. B. _ 


—_ — 


(S. a) Relief in Equity. 


— 


1. IF a Feme be iadow'd in Chancery, and after the Land is rect 
againſt her, ſhe may have Sire Facias there, to be indow'd de 
novo. Br. Juriſdiction, pl. 114. cites 43 Aſſ. 32. 
2. The Suit ought to be for the Dower by Petition in the Chancery 
and not by Writ of Dower in Bank againſt the Committee of a Ward i 
the King, for the Advantage of the King. Br. Dower pl. 66. cites 4 
H. 7. 1. Per Brian. | 
3. A Bill was to prevent Dower becauſe her Husband was paſt Memory 
at the Time of Marriage, but it was diſmiſed to Law. Toth. 81. cites ,, 
Jac. Pennington v. Cook. 

4. In Dower, the Detendant pleaded that the Demandant was endry« 
el by Commiſſion out of the Court of Wards, De dote Aſſignanda, which 
the accepred of; It was holden by the Court to be a void Afſiznmen, 
and ſhall not bind, for that the Dower ovght to be aſſiigned out of the 
Chancery Y Writ De dote Aſſignanda. Cro. E. 364. pl. 28. Mich, 35 & 
36 Eliz. B. R. Stainfield v. Bynden. 

5. The Lord Keeper declared that a Woman cannot have Dower of 

a Truſt, but compelled the Delendant to anſwer who is 'Tenant to 

the Land, to enable her to bring her Writ of Dower. Toth. 163. 

' Cites Mich. 2 Car. Kemp v. Lady Reresby. 

S. C. cited 6. A. betore his Marriage with B. was queſtioned for Treaſon, and 
— 32 thereupon made a Deed of his Lands to his younger Son, and chen mut- 
Rolls. Pash. Ties B. A. was acquitted, and dies, B. brings a Writ ot Dower a- 
1705. that gainſt the Heir, wherenpon the ſaid Conveyance is given in Evidence 
A.on gzod to barr her; 'Thereupon the brings a Bill here, and 'tis decrced that 


8 that Deed ſhould not be given in Evidence. 3 Ch. R. 94. 1653. R& 
ad promiſed , ; 
* aſſure the binſon v. Fletcher. 
Lands to B. 
his eldeſt Son in Fee, but falling into Trouble he conveyed them to C. his Younger Son, only t 
ſecure them agamſt a For feiture. After A. was free of his Trouble he conveyed the Lands to h. and 
died. B. marries, and dies, and leaves a Widow, but no Child, and C. was his Heir, the Widow 
brought Dower at Law, but upon C's. giving the Conveyance to him in Evidence, ſhe was Non- 
ſuited. Whereupon ſhe brought a Bill, and had a Decrce, and a Commiſhon to ſer out the thirds, 
and his Honour ſaid, that tho* this was much conteſted, yer Equity and Juſtice prevailed Chin, 
Prec. 250. in Caſe of Lady Dudley v Ld. Dudley cited ir as 6 May. 1653. Fletcher v. Robinſon, 
S. C. cited by Sir Joſeph Jekyl Maſter of the Rolls, Hill. 1432. who ſaid, that he took it 
out of the Regiſter Books, and adds, that C executed a Declaration of Truſt to A. and that the Deed 
to C. was decreed to be ſet aſide as againſt the Widow. 2 Wrms's Rep 682 in Cafe of Sutton , 
Sutton. S. C. of Fletcher v. Robinſon cited 3 Wrms's Rep. 231. Hill. 1733. in Caſe of 
Chaplin v. Chaplin——— And Ibid. 243. Chancellor Talbot ſaid, that this ſeem'd a ffrange Gile 
and a moſt extraordinary Truſt, for if the Father, the Ceſtuy que Truſt, ſhould have come fo 
a Performance of that Truſt he could never have recovered, bnt the Son ſhould have held the 
Land diſcharged, it being a fraudulent Truſt made to prote& the Eftate againſt a Forfeiture 
This probably was a ſhort Note of the Caſe for the private Uſe of ſome Gentlemen, and can de 
of Service to no other. Chan. Prec. 250. S. C. Ld. C. Talbot in the Caſe of att Gen 
v. Scot, calls this an obſcure Caſe. 


7. Deviſe of Leaſes and other Perſonal Efates of a conſiderable Vs 
lue in Try/t, that his Wite thould thereour have during her Lite 199 
per Aunum in Lieu and Dijcharge of ber Dower, decreed to Iſſue 0 
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302 Dower. | — 
þ ar 

Right at Law without any „ er of a Court 0 Eats, tw is or 

b J; Per Id 2 

Chancellor. 2 Freem. Rep. 2 I. 304. . 1 

; V. Gibbs. c * . , P P 34. P 304 Mich. 1699. Browne . 
Chan. Prec. 14. A. ſett ands to the uſe of himſelf for Life, Rema; . 
97. pl. 86. Trufes for 99 Tears for raiſing 2001. a- Piece 7% 27 1 Dan to . 
S. C. and f B. his Son, Remainder to the ſaid B. and the Heirs of his B en vi 
Bill diſmiſ- 4 hi R h H , : Þ . TY dy bor, 
ſed. emainder to his own Right Heirs ; Provided, that if the Heirs of the p 
Body of B. pay L. and H. 2001. a-peice at 21, or Days of Mami M 


7 


then the Term to be void. B. died leaving no Iſſue but I, anj if 
The Widow of B. brought Dower and had Judgment, but could hy, 
no Benefit at Law till the Determination of the Term, and therefor 
brought a Bill in Equity to ſet aſide the Term, inſiſting that I. and 
M were now Heirs ot the Body of B. and the Eſtate veſted in then 
which was equal to the Payment of the Money, and fo the Truſt al 
the Term being ſatisfied, the Term ought not to ſtand in the Wey 
and ſo it is all one as if the Money was paid at the Time and then by 
the expreſs Proviſo it ought to be void; But the Court diſmiſſed the 
Bill without Coſts. 2 Freem. Rep. 233. pl. 304. Mich. 1699 
Brown v. Gibbs. | 
2 Freem. 15. In Caſe of a Term kept on Foot to protect a Purchaſe and attend 
Rep 212. the Inheritance, there is no Releif againſt a Purchaſer, and perhaps | 
accordingly. could not relieve againſt an Heir; Per Ld. Somers. Ch. Prec. 6s, 
— Ld. So- Mich. 1696. Lady Radnor v. Rotheram. 
mers ſaid _ 
the Court went not on the Reaſon of his being a Purehaſor. Ch. Prec. 99 —— Maſter of the Rolls 
thought it was decreed purely in Favour of a Purchaſor. Ch. Prec. 249. Paſch. 1% % —Hill 
1932. Sir Joſ. Jekyl Maſter of the Rolls cited the Caſe of Lady Bodmin v. Vandebendy, fines 
reported by the Name of Lady Radnor v Rotheram, and that after the different Opinion of two 
Chancellors, (Jeffries and Somers) it was ſettled by the Judgment of this Court, and affirmed by 
the Houſe: of Lords in that Caſe, that a Dowreſs ſhall not have the Benefit of a Truft-Term to 
attend the Inberitance againſt a Purchaſor; And faid it ſeems, that by the ſame Reaſon that the 
mall not have it againſt a Purchaſor of the legal Eftate, ſo ſhe ſhall not be relieved againſt a Pur- 
chaſor of the Inheritance of a Truſt. Eſtate, for in both Caſes the Purchaſor ought to be ſife. 2 
Wms's Rep 639. in Caſe of Sutton v. Sutton.——-—Show, Parl. Caſes 69. 70. S. C. by Name e 
1 Radnor v. Vandebendy. 
he Maſter of the Rolls cited the Caſe of Brown v. Gibbs decreed by Ld. Sommers, and alt 
the Caſe of Wray v. Williams decreed by Ld. K. Wright, tho* contrary to his own Opinio 
he thinking himſelf bound by the Cafe of Lady Bodmin v. Vandebendy; And ſaid, that theſam 
Queſtion came afterwards to be conſidered by the late Maſter ot the Rolls, in the Caſe of Lad 
Dudley v. Lord Dudley, and that he in a ſolemn Argument, and great Deliberation, decreet 
for the Dowreſs ; And that fo did the Ld. Harcourt, Paſch. 1411. (not in 1410 as mentioned i 
Abr. Equ. Caſes 219.) in the Cafe of igford v. Nigford; and that upon a Bill of Review it 
the Caſe of Urayp v. Williams, he was of Opinion for the Dowreſfs, and over-ruled a Demut. 
rer, and that after wards the Defendant ſubmitting, a Decree was made by Conſent, fixing a Sum, fo 
the Arrears of Dower, and giving her Poſſeſhon, agreeable to Ld. Hale's Opinion in Hard. 4% 
and to all the Reſolutions in the Caſe of "Tenant by the Curteſy ; So that a Dowreſs ſhall hart 
the Benefit of a Truſt-Term attendant on the Inheritance againſt the Heir, and that this Point ſeem 
ſettled as to Dow reſſes and Tenants by the Curteſy, 2 Wms's. Rep 639 640. Hill, 1732 in Cal 
of Sutton v. Sutton. 
S. P. cited by the Maſter of the Rolls as mentioned by Ld. Sommers in the ſaid Cafe of Bron 
v. Gibbs. 2 Was's. Rep. 647. in the ſaid Caſe ot Sutton v. Sutton. | 


is 
1 


But where 16. By Marriage Settlement a Term was limited in Truſt fol 


the Lone: railing Daughter's Portions, proviſo on Payment by the Heir the Tet 


e eee he Hasband dies leaving only two Daughters. The Wile ge 
ſing Daugh- Tudgę ments in Dower with a Ceſſet Executio during the Term 
ters Portions Somers denied to ſet aſide the Term, for that would be to relies 


2 * her againſt the very Judgment upon which ſhe founds ber Right 0 


the mean Reliet, and ſhe muſt be content with the Eſtate as the Law gives! 
Time, and Ch. Prec. 97. Mich. 1699. Brown v. Gibbs. 

Annuities 

to others for Lives; after which followed this Clauſe, That the Truftees may, ſhall and will perm# 
the Perſon avd Perſons <vho from Time to Time ſhall have Right to the Freekold of the Premiſes, H ſn 


eue of or under any Uſe herein before limited &c. from Time to Time to have, receive, and take 10 tt 
an 


— ——_— 


Dower. 303 
„ [/ſe und Benefit, the Reſidue of the Rents and Profits which ſhall remain, over and above 
ard oo * * ance of 15 ſaid 7 42 5 Sec Proviſo, the Term to 4 l Sec. on Payment or ſecuring 
hcl he good Tiking of the 71 by the Perſon or Perſons that ſball have Right to the Freehold r. 
Ex. Bente had brought a Writ of Dower at Law and recovered, but with 2 Ceſſet Executio dur- 
** Term, and on à Bill by her to remove the Term, the Maſter of the Rolls decreed that ſhe 
8 ; A we che Benefit of the Truſt of the Term, as to a third Part of the Profits, above the 
fou ot the Annuities during their Reſpective Continuance, and atter the Determination of all 
* Part of the whole Profits for Dower, and the Truftees to account to her Accordingly, et 
gt at Ch. Pre- 241. Paſch. 1705. Ld. Dudley, v. Lady Dudley. Abr. Equ. Cafes 219. 
vite VE! CS. C. cited by the Maſter of the Rolls, Hill. 1932. 2 Wms's Rep. 639. in Cale of 
p A „Sutton. S. C. cited by Ld. Ch. Talbot Cafes in Equ in Id. Talbot's time 140. 


Mich, 1735. in Caſe of Attorney Gen, v. Scott. S. C cired Arg. 3 Wms's. Rep. 232. 


1. Chancery will not let the Heir ſet up an old Mortgage Term that * 2 Ver. 


ed ro bar the Widow of her Dower. Ch. Prec. 133. Mich. 423' > C 


* Hitchin v. Hitchin. ied by the 
f Maſter of 
of the Rolls, Hill: 1732. 2 Wms's Rep. 648. — 2 Freem Rep 241. 


js [att 
1790. 


18. But in ſuch Caſe, if the Husband had affigned over the Term which * S. C cited 
te had Power to do, ſhe had been barred ; For there had been a Pur- by the Ma- 
chufor in the Caſe, Ch. Prec. 13). Hill. 1700. * Palmes v. Danby. Rolls, Hill, 


| 1932. 
nd aid, that it was a Mortgage for Years (though not ſo reported) but that the Queſtig, is there 
fared generally, Whether a Dowreſs had a Right to redeem a Mortgage? and that Ld. Keeper 
Wright declared ſhe had; And his Honour ſaid, that he ſaw no Reaſon for a Diſterence between a 
Mortgage in Fee anc ſor Years as to the Dowreſs's redeeming in a Court of Equity, 2 Wms 
Rep. 648, 649. in Cale of Sutton v. Sutton. 


10. Dower cannot be affigned in Chancery except it was in the Caſe of 
Chivalry and Wardſhip &c Bur it che Heir in Purſuance ot a Decree 
there aſſigns Dower, the Wite is in by the Heir's Aſſignment, and not 
by the Decree. 7 Mod. 43. Trin. 1 Ann. B. R. Smith v. Angel. 

20 The Mother was Guardian of the Infant Heir, and received the 
Rents and Profits of the Eſtate of which the was intitled to Dower, 
hut it was never aſſigned; But Ld. Chancellor held, that the want of 
a formal Aſjignment of Dower is nothing in Equity; For till the Right 
in Conſcience is the ſame; And it the Heir brings a Bill againſt the 
Mither for an Account of the Profits, it is molt juſt that a Court ot Equi- 
ty ſhould in the Account a!/9w a third of the Profits for the Riz ht of 
Dover. Wms's Rep. 118. to 122. Paſch. 1710. D. Hamilton v. Ld. 

Mohun. 

21, A. the Father fold Land to J. S. and granted a 99 Years Term of Ld. Wrighi 
ather Lands as a collateral Security. A. died. B. his Son entered and held that 
died. M. the Widow ot B. recovered a third of thoſe Lands for her _s Dow: 
Dower, On a Bill by J. S. to be relieved againit that Recovery, the able. Ch. 
Queſtion was, W hcther a Dowreſs fthall be relieved in Equity agaiaſt Prec. 151. 
a Term of 99 Years granted by her Baron by Virtue of a Power in the Hill. 1700. 
Deed ot Settlement on his Father, who by that D-ed was only Tenant Phe Cate ot 
lor Life, Remainder in Tail to his Son (the Baron) with Power to Williams 
grant a Term of 99 Years of Lands in fve Pariſhes ? Wright K. de- and Wray 


| (oo creed Ejectment ro be brought upon the 99 Years Term, and fo the me by 
* ! . Bill of Re- 
Fer Widow would be evicted of Dower. 2 Vern, 278. pl. 342. Trin. ,;... * 
ge oo, and 2 Vern. 680. pl. 605. Hill. 1711. Williams v. Wray. Ld. Har- 
court, and 
liert m ſolemn Argument he reverſed Ld. Wright's Decree, and ordered that the Plaintiff, the Lady 
* L Williams, having recovered Dower at Law, the Truſt Term ſer up by Sir B. Wray ſhould not ſtand 


u her way in Equity. Was's Rep. 137. to 139. Hill. 1910. 8. C. 


22. Lands 


*% 
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—— ole FI dat C 
However, 22. Lands in Fee are deviſed to 4 S. in Truſt to pay the Des we la 
v. N Debts and Legacies, and to educate B. until 21 or Marriage, ang 70 1 top 4 
2 be con· ſettle the ſame on B. and the Heirs of his Body. B. after 21 . Truſt 
ſidered as M. and ſome Years alter died, the Eſtate Tail not being ſettled ried Powe 
terding to cording to the Will. M. brought her Bill, praying the Aid of b.. Thin, 
prove ung ty to help her to her Dower, and the ſame was decreed to her b ho jor, 
- reg hos Maſter ot the Rolls. 2 Wms's Rep. 632. 651. Hill. 1732. * gat 
cught to be Sutton, alias, Banks v. Sutton. % 24% 
8 To in that particular Caſe the legal Eſtate was, by the Will of the Donor "4 

ruſt; 0 E i 
: nveyed h the Ceſtuy que Truſt at KE Age of 21, ph he living to that Age, LEN hy h * 
P-incip!e abovementioned, his Widow was well intitled to Dower. 3 Wms's Rep. 232. in a Ne k 
et the Reporter, cites 2 Wms's Rep. 632. Banks v. Sutton, Note — 
iſa 

And the 23. And though in the Caſe above the Lands were in Mortgage at the f E 
3 Death of the Deviſor to W. R. in Fee, fo that B. was intitled to an celted 


Gard that he Equity of Redemption only, yet the Maſter of the Rolls decreed her the 
did not Arrears of her Dower from her Husband's Death, /þe allowing the thirs 
know, nor of the Intereſt of the Mortgage Money unſatisfied at that Time, and her 
could find Power to be ſet our, it the Parties differ. 2 Wms's Rep. 632. to 651, 


ny Hill. 1732. Sutton v. Sutton. 


Dower of 

an Equity of Redemption was controverted and adjudyed againſt the Dowreſs. Ibid. 651, —— The 
Editor at the End of the Pag. 651. refers to the Caſe of the Attorney-General v. Scot & al', 1 
Nov 1735, when upon a Bill for Sale of an Eſtate, the Ld Talbot determined that a Witz 
ſhould not have Nower of an equitable Eſtate deviſed to the Husband ch had mortgaged it to the De- 
fendant. 


Detail 
the W: 
{0ngec 
rer up 
vel! « 
and tt 
ele 1h 
her an 
Ixtair 


n Lo 


| 24. The Widow of a Tenant in Tail of a Truſt, to whom the legal 
' Eftate is by the Will of the Donor directed to be conveyed at his Age 
21, and he living to that Age is intitled ro Dower ; Per Sir Joſeph ſe- 
kyl Maſter of the Rolls. 2 Wms's Rep. 647. Hill. 1732. in Cale of 
Banks v. Sutton. 
25. A Dowrels ſhall be aided in Equity againſ® a Truſt-LZerm atten- 
dant on the Inheritance; Per Sir Joſeph Jekyl Maſter of the Rolls, 
2 Wms's Rep. 646. Hill. 1732. in Caſe of Banks v. Sutton. 
26. As Dower is more favoured in Law, Reaſon and Equity, than 
Curteſy, theretore every Precedent for Tenant by the Curteſy of a Truſt 
ix an Authority for Dower of a Truſt; Per the Maſter of the Rolls. 
2 Wms's Rep. 644. Hill. 1732. in Caſe of Sutton v. Sutton. 
27. A Dowreſs ſhall have the Benefit of a 7ruft-TZerm againſt an 
Heir or Deviſee, but not againſt a Purchaſor ; Per oe Jekyl 
* of the Rolls. 2 Wms's Rep. 639, Hill. 1732. in Caſe of Banks 
v. Sutton. 
28. The Lady Handby the Grandmother of P. C. being ſeiſed in 
Fee, conveyed divers Lands to the Uſe and Intent that certain Trul- 
tees, in the Decd named, ſhould receive and enjoy a Reat-charge o 
301. per Ann. to them and their Heirs, with Power to diſtrain ior 
the ſaid Rent, and to enter and hold the Land on Nonpay ment tor 
40 Days; and then the ſaid Rent was to be to the Uſe of P C. in 
Tail Male, Remainder to the Uſe of the ſame Perſons that had the 
Land in Fee, P. C. to whom this Eſtate Tail was limited in tne 


For 


Rent died, leaving Iſſue Sir J. C. who intermarried with the Plant - 
the Lady C. and afterwards died without Iſſue Male; whereupon oe = 
Queſtion was, Whether the Plaintiff, the Lady C. was dowable ot t Wit. 5, 


Rent o which her Husband died in Tail Male ? After much Debate and 
Con ideration, Ld. C. Talbot was of Opinion, that the Caſe of a T ruits 
Term, ſet up in Oppoſition to Dower, was nothing like the preſent; 


for there the Judgment is, that the Plaintiff in Dower ſhall * 


— — — ——— oO 
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Droit de Recto, or [Wr it of Right.] | — 


— ceſſet Executio during the Term, and it the Truſts of ſuch Term 
© {\risfied and at an End, the Term ought not to ſubliſt in Equity to 
* . favourite Right at Law as Dower, whereas in the Caſe of a 
__ there 18 9 udgmenrt at Law that che Wite thall recover her 
hunet, tor che asband had no legal Eitate, nor contequently any 
Thing of which the Wite is dowable And in the Caſe of a Purcha- 
r. nay even with Notice, che Court would not relieve a Dowreſs a- 
att 2 Truſt-Term that ſtood in her way. 3 Wms's Rep. 229. to 


For more of Dower in General, ng Jointrels, and other Proper 
Titles. 


Droit de Recto, or [ Writ of Right.) 


(A) Ino ſhall have it. 


Fol 686. 


or — WRA 


aA Parfon hall not have it, becauſe he has not any abſolute Br 
3 A Fee. 33 Edu. 3. Aid del Roy 103. 1 * 


one . Right of the Patron and O 


{ pl. 1. that 
iff "nor Prebendary cannot have a Writ of Right, but a Juris Utrum, —— If a Parſon prays Aid 


rdinary, and they will not join, there, per Hill, the Parſon 11ay 


his Ith, and Judgment final ſhall be given Br. Droit de Recto, pl. 56. cites 29 E. 3. 34 and 


ire Facias, 152.—lbid. pl, 39. cites S. C. 


ent; 41 2. A 


306 Droit de Recto, or | Writ of Right | 
See pl. 1. 2. A Preterdary ſtall not habe a Writ of Right, for he 15; = 
an higher Eſtate than a arion. Contra 33 Cd. z. dd yg ko 
103. 
3. A Dean of a free Chapel ſhall have a Writ of Right, thoug 
he hath no College or Common Seal, for he has an ab(yjj 
Fee, 33 Ed. z. Aid del Roy 103. 
4 An Abbor ſhall have this Writ, for he hath the mere Pint 
10 Ed. 4. 16. 8 . 6. 24. b. "it, 
5. Tenant in Fee determinable, who has but a baſe fee, 


— 


+ 


where he has an Eſtate ro him and his Heirs ſo long as | x thull 
have lflue ot his Body, map maintain a Writ ot Right [ten 
9 7 he 1 have other Weit in the Kight, as Tenant in Cu, 95 
a Barton map. 

6. It open in Tail brings Writ of Right, the Tenant may fi. 
That he has nothing but to him and the Heirs of his Body. Br; Dr 
de Recto, pl. 31. cites 5 E. 4 2. | 

J. It Tenant for Life, the Remainder over in Fee loſes by Default, hel 
Remainder ſhall not have Writ of Right, tor he never had Polen. ; 
Droit de Recto, pl. 41. cites Litt. lib. 3. cap. 8. 

8. But if he had entered upon Tenant for Life, and he had hift ly I) 
fault, there he ſhall have Writ of Right upon this Poffeſſion Ibid. 

9. None can ſue or maintain ſuch Writ of Right Patent by . 
who have an Eftate in Fee Simple, as Tenant in Fee Simple, or Abbe 


or Prior, or Biſhop, or Maſter of an Hoſpital ; and a Body F to 

as Mayor and Commonalty, or Bailitis and Commonalty &c. and ſuc ; 

Bodies Politick may have ſuch Writs for their Poſſeſſions. But 5 tie 

ſons, Vicars, or Chantery Prieſts, or Prebendaries, who have Par and 

and Ordinaries over them, cannot maintain this Writ of Right Pπα] +. « 

but another Writ which is called Juris Utrum. F. N. B. 5. (C) 3 

; Fee 

3 4 

| alte 

, f : Rig 

(A. 2) What ſhall be ſaid Writs of Right. 2 

| 5 

= ; ; ay 

S. P. Soof I. UO Fare, and Ne injuſte vexes, are Writs of Right Br, Dri 6. 
75 7 de Recto, pl. 3 1. cites 5 E. 4. 2. inde 

ght o 

Fe and of Cuſtoms and Services, Quod permittat in the Debet, Right of Advotyſon, Writ of ga | Don 
lendini, and Battle, or Grand Aſſiſe lies; and e contra of Writ of Right of Hard, Ceſſavit, Eſcheat, i on ( 
Right pn Diſclaimer, which are for the Seigniory, and the ſame Law of Writ of 1{e/ne, as &C cann 
ſavit. Br. Droit de Recto, pl. 34. cites F. N. B. ——— And Writ of Rationabiil Parte is 2 Writ Gon 
Right in its Nature. Co. Litt. 158. b. 0070 
f hes | 

2. Note, That a Writ of Formedon in Deſcender is admitted a Aff 

of Right in its Nature, and ordered as a Writ of Right, and not 7 

an Action poſſeſſory; quod nora, Br, Droit de Recto, pl. 33- and! 

18 E. 4. 23. ; : : TEST Cites 

a. Faris Utrum is a Writ of Right in its Nature Br. Double Pl 12. 

pl. 1. cites 19 H. 8. 7. g 
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(B) Againſt who it lies. 


Los ay 3 cannot join the Miſe upon the incer Right. 
20 P. 6. 46. | 
2. A Parſon Cannot join the Mile upon the meer Right, for the 
prakneſs of his Eſtate, 20 P, 6. 46. 


* 


„ 


(c) Of what Things and Eſtates it lies, aud at 


ao Time. 


Of what Ku it lies. 


I F Tenant for Life ſurrenders to the Remainder-men in Fee, (as 
[ it ſeems to be intended not in Tail) this is a ſuufficient Seiſin 
to have a Writ of Right. 42 E. 3. 9. b. 
2. Tf an Eſtate be to two, and the Heirs of one, and he that has 
the Fee (it leems that it ſhould be he that has not the Fee) ſurvives, 
and dies, and A Stranger abates, the Heir may have Right. 42 E. 


: Ik Tenant for Life grants his Eſtate to the Remainder- man in 
ge, he may have a Writ of Right. 44 E. 3. 31. b. 

4 A Man aliened pending Precipe quod reddat againſt him &c. and S. p. Ivid. 
after loft by Judgment; the Feottee has not any Remedy by Writ of pl. 26. cites 
Right, nor in other Manner; For the Recovery has Relation to the 3 A per 
Tifte of the Writ. Br. Droit de Recto, pl. 24. cites 12 Afl. 41. — 0 c 

5. But if the Tenant brings Writ of Error, and is reſtored, the Alience 
may enter, Ibid. - 

6. Alliſe, it a Man gives in Tail or in Fee upon Condition by Decd 

indented, the Condition is broken ; and aſter Diſcent is had, yet the Do- 
Donor, Feoffor, or his Heir may enter; tor he has no other Remedy up- 
en Condition but to enter; for he cannot have Writ of Right; tor he 
cannot join the Miſe upon the meer Right upon this Poſſeſſion ; The Reaſon 
ſeems to be inaſmuch as by the Feottment the Right departs, and alſo 
Condition is not a Rig ht but a Title, and upon Title without Right never 
lies Witt of Right; quod nora. Br. Droit de Reto, pl. 25. cites 33 
All. 1. 

J. The Seiſin requiſite in Writ of Right ought to be anal Seilrn, 
and not a Seiſin in Law. 4 Rep. 9. a. by the Reporter in a Nota 
cites 35 E. 3. tit. Droit. 30. and Litt. Lib. 3. cap. Releaſes, tol. 

112, accordingly, | 

8, In a Writ of Right the Demandant muſt count of a Seifin' in him- For if nei- 
ſelf or his Anceſtors, and it was in the ſame King's Time as he counts in ther he nor 
tis Count, Lite, S. 514. his Anceſ- 

rors were 
ſeiſed wirh-. 


in the Lime of Limitation, he cannot maintain a Writ of Right; For the Seiſin of him of whoo: 


tie Demandant purchaled the Land &c. avails nothing. Co Litt 293. a, 


9. Diſſeiſor died ſeiſed, and his Heir enters and is diſſciſed by A. B. 
the ft Drſſeſee releaſes to the ſecend Diſſeiſor all his Ripht, the Sun of 
the 


* — = 
— — — : 


„ 
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the firſt Diſſeiſor enters, the ſecond Diſſeiſor brought Writ of Riche ©) 
et the Entry of the Heir ot the Diſſeiſor was Jawtul to the often 
tes by the Releaſe of the firſt Diſſeiſee the ſecond Diſſeiſor got 05 
beſt Right. Br. Droit de Recto, pl. 52. cites 9 H. ». 25. 8 

* This is 10. Copyholds are of ſo baſe a Nature that a Writ of Right will a 
miſprinted, lie of them; Per Cur. 1 Salk. 186. pl. 4. ) W. 3. C. B. in Caſe 5 
and ſhould grittle v. Dade. cites F. N. B. 12. * (A). 5 


be 12 (B ade. cit ,*1 | 
2 700 11. A Writ of Right does not lie of Rent. And. 16. in pl. 3. Mh 
pl 231. 10 & 11 Eliz. 

200 

8. P. Bur Ibid Marg. cites Trin. 3 E. 3. [35] Firzh. Hors de ſon Fee, pl. z. that Wri 


f Right of a Rent-Charge is maintainable. Co. Litr. 160. a. obſerves that ſome have inter 
from Lirt. S. 236. that it lies of a Rent Seck, or a Rent Charge, though they are againſt coqq, 
]: iyht; but that in thoſe Actions there mentioned, (as Aſſiſe of Morrdanceſt-r, Writ Ayel and by 
fin ige, and all other manner of Real Actions) it is to be underſtood after Seiſin had by ſome of the 
Demandant's Anceſtors; For without an actual Seifin or Seifin in Deed none of theſe are maintaing 
die. Firzh. Hors de ſon Fee, pl. 27. cites Paſch. 15 E. 2. where it was agreed, that in Wy 
of Right of a Rent-Charge, the Demandant ſhall be received to have his Writ c heut Serving gen. 
alty ; [which is an Admiſſion that it lies of a Rent-Charge]. — But Fitzh. Droit, pl 31. Cites 
4 E. 3. It. Nott that it lies not of a Rent-Seck, or Rent-Charge, nor of any Rent unleſs of Rem. 
Service. Per Herle. 


12. If the Guardian of the College which new is, was ever ſeiſed he 
ought to count upon à Seifin within 3o Tears; But upon the S/ of hit 
Predeceſſor he ought to count of a Seiſin within 60 Nears, as another 
common Perſon ; For the change of the Teſte of ſuch a Seiſin is as the 
dying ſeiſed, and deſcent of a common Perſon. Le. 153. pl. 212. 
Trin. 31 Eliz. C. B. All Souls Scholars in Oxford v. Tamworth, 

13. A Writ of Right does not lie of an Office; For at the Comman 
Law an Aſſiſe did not lie of it, but now it doth by the Stature of 
Weſtm. 2. cap. 25. for it was not Liberum Tenementum, but the Pary 
grieved was put to his Quod Permittat; And of this Opinion was the 
whole Court. Le. 169. pl. 236. Mich. 30 & 31 Eliz. C. B. Saluay 
v. Luſon. 

14. A Writ of Right was brought by Cuſtos & Collegium of All. 
Souls in Oxon ; and the Writ was ©uod clamant tenere de nobis in Liber 
am puram & perpetuamj Elemaſinam, & quod clamant eſſe jus & Hæreditaum 
ſuam &c. And exeept ons were taken to the Writ. Firſt, It ought 
to be in Liberam Elemoſinam, and not puram & perpetuam. Secondly, 
It ought to be Eleemoſinam with a double ee. Thirdly, They ougit 
not to ſhew any Tenure in Special, but generally Tenent de nobis 
Fourthly, For that they ſay not in jure Collegii ; Sed non Allocatur, 
For the firſt is but Surpluſage, and not material; the Second the com. 
mon Courſe is ſo, and therefore it is good. Thirdly, they did well 
to expreſs the Tenure; for otherwiſe it might be taken tor a Tenurein 
Capite, which they do well to avoid. Fourthly, When the Writs 
by Cuſtos & Collegium, this cannor be bur in Jure Collegii, as in their 
Incorporation ; tor they have no other Capacity, and the Precedents 
are both Ways. Cro. E. 232. pl. 1. Paſch. 33 Eliz. C. B. Tix 
Warden of All-Souls College in Oxon v. Tamworth, 

15. Lands are let to A. for Life, the Remainder to B. 2 Life, the 
Remainder to the right Heirs of A. A. dies, B. enters and dies, a Hal- 

| ger intrudes ; the Heir ot A. ſhall have a Writ of Right of the velln 
| which A. had as Tenant for Lite. Co. Litt. 281. a. 

16. Lands are let to A. and B. and to the Heir of A. A. dies, a Rt 
covery is had againſt B. the Heir of A. ſhall have a Writ of Right of 
I Whole; tor every Jointenant is ſeiſed per my & per tout. 

itt. 281. a. 


17. If Lands be given in Tail the Remainder to A. in Fee, the Dont Was 7 


dies without Iſſue, his Wife privement enſeint, A. enters, the I ue is 4 bann 


— 
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"1 enters upon him and dies, without Iſſue. A. ſhall have a Writ of 

Right of the Seiſin which he had. Co. Litt. 281. a. 

16. If Lands be given in Tail to A. the Remainder to his right Heirs, 
ties without Iſſue, the collateral Heir of A. ſhall have a Writ of Rights 

12 Sin of A. Co. Litt. 281. a. 


nd 


—_—_— — 4+ [4 * 3 FI AM 4 — * of 8 


D) Proceedings. And of joining the Mile, and by 


what Perſons. 


\ATOTE, that the four Knights choſe 16 of themſelves and of others 
to try the great Affiſe, and the Sheriff returned that there were 

%% many Knights there, by which Proceſs was directed to the four 
nehts to chooſe of the. County next adjoining. Br. Droit de Retto, pl. 
a, cires 33 E. 1. and Fitzh. Trial, pl. 9). | 
2. Right of Advowſon was brought by the King, the Tenant ſhall nat 
ter the half Mark, nor ſhall Judgment final be given againſt the 
ling. Br. Droit de Recto, pl. 43. cites 20 E. 3. | 
1, Releaſe of the Demanaant himſelf, or of other Anceftor Collateral, is 

good Bar without joining the Miſe, and judgment final thall be 
en. Br. Droit de Recto, pl. 43. cites 20 E 3. and Fitzh. Droit 21. 
4 The Tenant before any Iſſue may tender the Half Mark to have the 
einn inquired. Br. Droit de Recto, pl. 37. cites 34 E. 3. and Fitzh. 
udgment 256. | 

5. In Writ of Right the Tenant joined the Miſe, and Writ iſſued to 
ute four Knights to come to chooſe the Grand Aſſiſe returnable Qfundena 
mini, and at the fourth Day one of the four Knights came aud had 
2y over, Br, Droit de Recto, pl. 3. cites 42 E. 3. 14. 

6, Droit by rwwo againſt the Baron and Fenie, of a Houſe, ix Acres 
de. and the Baron and Feme came in proper Perſon and defended Tort and Ae = 
ce, and the Right of the Demandant ail + attrenched and their Set- 3 Wor 
Kc. all entered as of Fee and of Right &c. and namely of a Houſe &c. 
u put himfelf in God and the Graud Afiſe of cur Lord the King, the This ſeems 
tich of them have the beſt Bight to hold the Horſe &c. to them and to miſprinted 
hers in Fure Uxoris as they held, or the Demandants to have as they 28. "1.0 _ 
wanded, and atter the Baron made Default, and the Tem was received Pitah. Judg- 
janed the Miſe, ut ſupra; and after foe made Default, and Fudg- ment, pl 99. 
m nal was given againſt him, that the Demandants recover Seijun &c. cue * 55 
lad in Common to them and their Heirs for ever, quit ot the Baron and * 

cand their Heirs, And it is ſaid there that the Feme in this 
i is ouſted of all Actions. Br. Droit de Recto, pl. 4. cires 44 E. 

24. 
Droit; the Defendant made Default by which came two at the ſe- 

Default and were received and vouched, which Vouchee came and 
ated at the Grand Aſſiſe, and the Writ iſſued to the Sheriff' to return 
r Anizhts, returnable at a certain Day, at which Day the Vouchee and 

f the Prayees were dead, by which Reſummons iſſued to the other re- 
able at a certain Day, at which Day he was eſſorned; Per Culpepper, 

Proceſs is diſcontinued ; becauſe the Death does not come in by 
turn of the Sheriff, and yet he was awarded to anſwer ; by which 

joined che Miſe, and the Writ iſſued to make the four Knights come, and 


Jone s returned that there were not tour Knights but Burgeſſes; and 
born, Wb fufficiency of the Return, he was amerced, and other iſſued 
and 


lupra, returnable &c. at which Day the Sheriff returned it i 
* whic 


for 44 EK 3. 
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which they were demanded and came to the Bar with their Swords by thei 
Sides, and were charged well and lawfully to be twelve Knights Gly, 
cinthos of themſelves, and of uthers who beſt knew aud could ſay try 
between the Demandant and the Vouchee, and was commanded by th 
Juſtices that the Parties go into a Chamber with the Knights to el: ard 
declare their Challenge to the other choſen by the four Knights; Fot after 


the Return ot the Panel made by the four Knights, the Partiez 1 ” 
not have Challenge to the Panel nor to the Polls betore the Juſtices ; 
Br. Droit de Recto, pl. 6. cites 7 H. 4. 3. 20. and 39 E. 3. accord. 1 a 
ingly. 
q 77, Writ of Right upon Difelaimer Acceptance of Rent in Pai; aft * 
the Diſclaimer is a good Bar; Agreed Arguendo, Br. Droit de Re In 4 
pl. 47. cites 21 H. 6. 25. | | J- 
9. Warrant of Attorney in Writ of Right offered to Littleton wa; fre 
fuſed, becauſe the Party himſelf did not come in Perſon to record it; Fo 

he ſaid that Writ of Right was ſtronger than a F ine; tor it v 05 

Writ of Right. Br. Garrant. de Attorney, pl. 32. cites 3 E. 49 «4 

10. Tenant for Life may join ſpecially, viz. That he has better Right R 
to hold for Term of Life, the Reverſion regardant to W. S. &c. than! ho 
Demandant has to demand &c. Br. Droit de Recto, pl. 15. cites 9 11 
4. 36. Per Littleton. : | | 11 
I. A Man brought a Writ of Droit cloſe in Ancient Demiſis, ut 60 
made Proteſtation to ſue in Nature of a Writ of Right at the Common Log Dro 

The Tenant joined the Miſe upon the mere Right, and upon that renyy 5 

the Record by Accedas ad Curiam ; but becauſe that is no Cauſe, aPr, us 
cedendo was awarded to the Bailiffs. Dy. 111. pl. 47. Hill, 1 & . 
| P. & M. Abbot v. Stafford. = De 
Dal. 68. 12. It was holden by the Juſtices in this Caſe, That it is a 900 l. 1 
pl. 36. 8. C. Challenge in a Writ ot Right to the four Knights, that they ar » 6 
* Gladiis Cincti; and a Challenge to them muſt be made upon their 4 up 
a pearance ; For after they are once ſworn they are not challengeable mw 
Alſo the tour Knights are to make the Pannel, and they need not n ; 

their Names to the Return ot it, as the Sheriff ſhall do, for this is ng ' 
within the Statute of York; and they ought to return but twelve Pep r 
beſides themſelves to be ot the Grand Aſſiſe. Mo. 67. pl 181. Tri 7 | 
6 Eliz. Squire v. Read. ; | 17 6 
13. In Writ of Right it was ruled per Cur. 1ſt, That the D brot 
ws i 111 Mark ought to be tender d at the joining of the Miſe, and yet the Judgt 8 
$ Elia. S. P. in the preſent Calc rook it at the Appearrnce of the Jury, adh, Th for, 
becau'e the Teyant ought to commence in the giving of . Evidence. zdly, The } th þ, 
Miſe s 4 Cannot give a Special Verdict. Mo. 162. pl. 1057. Trin. 3 Jac. Co. 
Fredo Andrews v. Ld. Cromwell. 1 
n i obſerved between Newburgh and Thornhi Fo 
N 9 Eliz. — 3 42 Order obſerved for Land in Com' Bi Quzr 
reford, Trin. 28 Eliz. in Caſe of Haydon v. Ibgrave. | 10 
14. A Writ of Right of Advowſon a Purchaſor cannot have, wit vutut 
out alleging a Preſentation in his own Time. 2 Inſt. 3 56. FF 
tot be 
Right 

bl. . 

x 12. 
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(E) Pleadings. 


; A Sſie; it was ſaid, that in Writ of Right of Sein of bis An- 
ceſtor, Laſt Serfin is a good Plea. Quære it it thall be pleaded, 
«if the Halt Mark ſhall be rendered to inquire of ir. Br. Droit de 
Refo, pl. 49. CITES 3 Aſl. 1. 

2. Recto; Præcipe in Capite of zo Acres of Land quas clamat Tenere 
þ Rege in Capite, the Tenant ſhall not have Pleas that the Land is held of 
7 M and not of the King; but the Lord, it he be preſent, may de- 
mand his Count; but the Tenant may take it by Proteſtation and Au- 

(er, Br. Droit de Recto, pl. 9. cites 38 E. 3. 13. 

z. Writ of Right Precipe in Capite quam clamat Tenere de Nobis in 

ite, and does not expreſs by what Services, and Exceptions taken; & 
on allocatur. Br. Droit de Recto, pl. 50. cites 39 E. 3. 20. 

4 lna Writ ot Right, it the Tenant pleads a Releaſe of Anceflor by 
wh the Demandant claims, this is only to the Aſſiſe or Battle; bur 
it be of an Anceſtor Collateral, this is a Bar; Bur it ſeems that this 
intended where the Releaſe is with Warranty, tor otherwiſe there is 
no Caſe Ex Parte of a Collateral Anceſtor which never has Right. Br. 

Droit de Recto, pl. 6. cites 7 H. 4. 19. 

5, In Writ of Right there are ſevera! Defences, one at firſt, and Br. Defence, 
then may gemand Oyer of the Writ, and then Deſence after the Count, pl. 7. citcs 
nd may vouch or plead in Bar, and after the Replication made, to make + 
Defence aud anſwer to it; Nota, per Newton. Br. Droit de Rctto, 
pl. 11. cites 21 H. 6. 26. 

6. Precipe in Capite, the Tenant ſhall not ſay by Plea that the 
Lind is held gar th and not of the King, but ſhall take it by Proteſ- 
lation, and plead other Matter. Br. Droit de Recto, pl. 19. cites 27 
H. 6. 27. 

„Debt in Writ of Right the Miſe is joined, and the Tenant gave in Br. Enqueſt, 
Foidence a Releaſe made in another County, the Grand Affiſe ou bt to find 0 RIES 
t; For it is ſaid elſewhere, that nothing may be pleaded un this Adi ton 1 1 
kit Collateral Warranty, but all others ſhall be given in Evidence. Br. b, 
Droit de ReQto, pl. 48. cites 9 E. 4. 40. | 

8. In Writ ot Right, the Demandant counted of the Sein of his An- * 
tfter, or of b1mſelf, this ſhall not be traverſed, but the Tenant may tender 
ite 44 Mark to inquire of the Seijin. Br. Droit de Recto, pl. 32. cites | 
249. . 

9. But if ſuch Recovery in Writ of Right be pleaded in Bar in cther g I 
An, there the Demandam may traverſe the Sein by way of ſalfifying 3 * 
* inde if it be againſt Privies. Br. Droit de Reto, pl. 32. cites $ 
ld E. 4. 9. i 

to. But at this Day Iſſue may be tendered upon the Seiſiu by the new 
tatute 15 Limitation, 32 H. 8. cap. 2. Br. Droit de Recto, pl. 32. 
tes 10 E. 4 9. | | 

1, Calla Warranty is a good Bar in Writ of Right, and it thall 
tot de tried by Grand Aſliſe, but by jury; for it is not upon the 
lde but upon the Deed. Br. Droit de Recto, pl. 42. cites F. N. B. 
U. I. 


12. Error upon a Judgment in Wales in a Quod ei deforceat in na- 
re ot a Writ of Right. Error aſſigned was, that the Iſſue is not $ 
dell joined, becauſe he pleaded he has majus Fus tenendi Tenement2 1 
ada than the Plaintiff, and he does nut ſay ibi & Heredibus ſus, \ 

; AG» 
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Ibid. LR 5- ir ſeems that Judgment final ſhall bind the Tenant in Tail and his 


— — 


— 


according to the uſual Courſe; tor it may be that he was Tena 8 
Lite, or Tenant in Tail, and therefore becauſe he did not ſhe 1; 05. 


tainty que Eſtate it Was ill; fed non allocatur; tor the Court uc fu 

not intend he had a leſſer Eſtate than in Fee, and it he were but 15 100 

nant for Lite, it was at his own Peril to plead in that Manner, for : th 

is a Forfeiture of his Eſtate ; and it was held to be no Error. (10 6 cit 

178, 179. pl. 2. Hill. 5 Car. B. R. Griffith v. Jenkins. . 6 

13. Ina Writ of Right there cg ro be a Double Defence, vin [ or 

gainſt) the Plaimiff”s Right, and to maintain his own Right; Arg, * and 

1cems admitted. Cro. C. 3 10, 311. Irin. 9 Car. B. R. is 

| 17 « 

7 

— mw + 

Lit 

41 

(F) Neceſſary or not. In what Caſes. pin 

ant 

br, 

I, Ortdanceſtor; Note by Award, that where the Father giv 6 

ſeiſed, the Heir enters, and a Stranger recovers againſt hin y 

Wru of Entry ad Terminum qui preteriit by Default, the Heir may h "!/ 

Mortdanceftor though the Recovery was by Default, and ſhall not le put u de 

Writ of Right; and ſo ſee that upon every Recovery by Default a Ma 

is not put to his Writ of Right. Br. Droit de Recto, pl. 23. cites 9 

11 Af]. 17. final 

2. If Præcipe quod reddat be brought againſt Tenant for Life who dur 

es a Stranger, and the Demandant counterpleads, and it is found for the br. 

Demandant, he in the Rever/10n has no Remedy but by Writ of Right, WM .. 

Br. Droit de Recto, pl. 30. cites 5 E. 4. 2. W's 
3. So where the Vouchee enters into the Warranty and loſes by Adio 

tried or by Default. Br. Droit de Recto, pl. 30. cites 5 E. 4. 2. ry 

I 

— 

Lem 

1 2 1 

(G) Judgment Final. 2 

| ant | 

1. R GHT of Advowſon brought by the King; Judgment Final ſhall K 

not be given againſt the King. Br. Droit de Recto, pl. 5. 

cites 20 E. 3. lem, 


2. Where the Defendant joins the Miſe, and Day is given to him til tigt 
next Week, and he makes Default at the third Day after &c, Judgment 
Final was given upon the Default. Br. Droit de Recto, pl. 43. cites 
Fitzh. Droit, pl. 15. And this ſee in Droit in Fitzh. 27. Itia. 
Northt. but Judgment ſhall be that he ſhall recover. 33 E. 3. Ibid. 
3. Judgment final was given againſt a Feme Covert after ſhe was tt 
reiv'd and join d the Miſe and made Default, and the was barr'd of Action 
tor ever. Br. Judgment, pl. 45. cites 44 E. 3. 
This. pl. 35. 4 Droit, the Court was informed that the Tenant had only in Tail 
cites 8. C and therefore they would not give Judgment final. And trom hence 


Is Iſſue. And it was faid, that it was for tear of barring the Iſſue in 


Tail; and they took Adviſemenc. Br. Droit de Recto, pl. 46 cis 
3 H. 6. $$. 

5. In Writ of Right, the Tenant vouch'd one who was taken and tt 
tred into the Warranty, and the Demandant counted, and he made De- 
Fence and joined the Miſe, and the Demandant imparled till the next Do 


3 1 
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Tobich Day the Vouchee did not come, by which upon good Argument 
ſulgnent final was given for the Demandant againſt the Vouchee rv 
bold quit, but common Fnagment in Value was given for the Tenant againſ# 
ie Voucher, and not Judgment final, Br. Droit de Recto, pl. 57. 
10 . . | 
7 Writ of Right, if the Demandant be nonſuited after Appearance, 
after Miſe joined, Judgment final ſhall be given 18 E. 2. and 10 E. 2. 
ind 1 E. 3. & concordat 13 H. 4. 8. Fitzh. Judgment, 245. and 42 
ther Caſes, Fudg ment final [hall not be given unleſs they be joined, unleſs 
in Special Caſes as here. Br. Droit de Retto, pl. 60. cites 11 H. 6. 9. 
„ Judgment final ſhall nt be given againſt an Infant within Age, 
per Danby and Yelverton, but Choke and Littleton contra. And 
Littleton faid that the Opinion of him and his Companions was, that it 
eme Covert be received in Writ of Right in default ot her Baron and 
joins the Miſe, and it is found tor the Demandant, yet the Demand- 
int hall not have judgment, and this for the Advantage of the Baron. 
br, Judgment, pl. 46. cites 9 E. 4. 16. 

8. Writ of Right againſt an Infant within Age, who appear'd by 
Guardian, and vouched one who enter d into the Warranty and joined the 


” ſe, and after made Default. Catesby prayed Judgment final againit 
* the roy, and had it upon great Debate. Br, Droit de Recto, pl. 
IJ. cites 9 y 4. 36. : 
= 9. But it is ſaid that if he had joined the Miſe himſelf, Judgment Note per 
fnal ſhould not be given againſt him. And per Choke J. when he Danby and 
les; be loſes the Benefit of his Age, as it he had pleaded in Bar. ee 
the br. Droit de Reto, pl. 15. cites 9 E. 4. 36. bw te 


a : not be give 
againſt an Infant ; Contra per Choke and Littleton. Br, Droit de Recto, pl, 13. cites 9 E. b 6. . 


10. The Tenant ſhall have Judgment final againſt the Demandant if it 
paſs tor him. Br. Droit de Recto, pl. 15. cites 9 E. 4. 36. 

11. Droit, Iſſue was joined upon the mere Right upon the grand Afſiſe, 
„%% Prius iſſued, and at the Day the Tenant made Default, and the 
Demandant prayed Fudgment final. Br. Droit de ReQto, pl. 28. cites | 


2 H. 7. 10. j 
12. For if the Demandant be nonſuited after the Miſe joined, the Ten- þ 
nt ſhall have Judgment final. Br. Droit de Recto, pl. 28. cites | 


12 H. 7. 10. ir 


all 

d g. 13. Aad if the Tenant has Day to imparl to another Day in the ſame | 1 
ferm, and makes Default at the Day, the Demandant ſhall have Judg- 1 

ue ent final. Br Droit de Recto, pl. 28. cites 12 H. J. 10. 

* I4 But by Default of the Tenant at the Niſi Prius, the Demandant 

eit nt have but only Petit Cape, by which he ſued Petit Cape. Br. 

Tris Droit de Recto, pl. 28. cites 12 H. 7. 10. | 

bid, ls. And if the Tenant joins the Miſe by Champion, and at the Day ap- 

e, and his Champion not, Judgment final ſhall be given. Br. Droit 

gion Recto, pl. 28. cites 12 H. J. 10. 


10. And if the Tenant at the Day of the Return of the Petit Cape can- 
M ſave his Default, Judgment final ſhall be given. Br. Droit de 
Kefto, pl. 28. cites 12 H. 7. 10. 

17, And per Vaviſor if the Demandant makes Default after the Miſe 
d he ſhall be barr'd for ever. Br. Droit de Recto, pl. 28. cites 


12 H. ) 10. 


cites | 
"ts Note, per Firzherbert J. Judgment final hall not be given in Br. Judg- 
ot Right, but after the Miſe joined, Er. Droit de Reo, pl. ment, pl: 44- 
10 F P ites S. C. 
„ De- . Cites 26 H. 8. 8. cites S. 


4 L Aud 


e 


314 Droit de Recto. 


Br. Tudg- 19 Azd by him and Shelly J. where the Tenant vdurdes in N 
ment, pl, 44 of Right, and the Demandant recovers againſt the Texant and > 
cites S. C. 9. ; the 7. 
n4nt over in Value the Fadgment mall nut be final =» the Tenn 
gainſt the Voucher 3 Quod Nota. Br. Droit de Recto, pl. 
26 H. 8.8. 
—_— 199. 20. In a Writ of Right rhe Teuant choſe Trial by Battel, but when « 
* 4 ry Thing was prepar'd and pertorm'd, and the Day and Place 2ppoing 
v. Piramour, ed for the Barrel, the Dæuaudants being ſuleiuuly call, made Detauy 
S. C. and whereupon Final ſudgment was againſt him. D. 301, 302. a Trin 


tg _ 13 Eliz. Thevin v. Paramour. | 
3 The Reporter ſays he was of Counſel with the Demandant, and that the Nonſuit a 
y rcaſon of an Agreement made berween the Parties by the Juſtices. 5 


16. Cites 


21. In Writ of Right the 1/ze was join'd on the meer Right, and wha | 
the Fury came to the Bar to give their Verdict, the Demandant was callet 
but did act appear, whereupon the Tenant pray'd the Court to record the 
Nonſuit, and ſo it was done. Per Cur.. all is one as it he had appeared; 
For this Nouſuit is peremptory tor ever by reaſon that the Iſſue is join d 
upon the meer Right, but had the Iſſue been join'd upon any Callz. 
teral Point it had been otherwiſe. Gouldsb. go. pl. 1. Irin. 35 

Eliz. Heiden v. Smithwick. 
_ * pl. 22. In uod ei deforceat in Wales in the Nature of a Writ of Right 
cha According to the Courſe there the Miſe was joined upon the mere Regie 
Pevry 8 C. and Veuire Facias returu'd and 12 were Sworn, and before Verdit thi 
The opinion Demaudaut was Nonſuited, and thereupon fFudgment Final was given, 
of the ere The Demandant atterwards brought another Quod ei deforceat. The 
RE Lich Tenant pleaded the firſt Judginent in Bar. The Demandant demurr d, 
ſeveral f and judgment was given againſt him, whereupon Demandant 
the Juſtices brought Writ of Error, but Judgment was athrm'd. Refolv'd, it, 
pack . that tho* by the Statute of Rutland 12 E. 1. Trial in Wales in 
Judgment Writ of Right ſhall be by x2 Common Jurots, yer Judgment 
ought ro be final ſhall be given as before the Statute, and tho“ rhe Manner and 
athrmed. — Dignicy of the Trial be alter'd, yer the Judgment remains. 2dly, 
Jn It Faudgment final be given in Writ of Right where it ought mot, ju 1 
1 fall bind till it be reverſed. zdly, If the Tenant after the Miſe joined 
And fays wakes Default, Judgment final ſhall not be given, (as F. N. B. 6. 
that a Writ holds) but Petit Cape (hall iſſue; For peradventure he may ſave ti 


of Error Detaulr. 5 Rep. 85. b. Trin. 38 Eliz. B. R. Penryn's Caſe. 


been brought to reverſe the firſt Judgment, and if it had been reverſed, yet it had not reverſe 
the ſecond Judgment ; For the ſecond Judgment was Collateral and independent, and it is executed. 
And in a Writ of Right, it the Tenant before the Miſe joined loſes by Default, he may have 
a Wrir of Right againſt the Demandant, who has Execution againſt him upon the ſaid Judg- 
ment by Default. 


23. Seeing the Miſe is join'd upon the mere Right, tho' the Veld 
of the Grand Afiz: be given upon another Point, yet Judgment fil 
Mall be given. Co. Litt. 295. b. | 
But ſee Pen- 24. So if after the Miſe joined the Tenant makes a Default, or i 
ryn's Caſe feſſes the Action, or it the . be Nonſuit. Co. Litt. 295. b. 


the third 
Reſolution, e contra, 


9 Rep. $5. 25. The Form of the Final Judgment is Oe tenens fenent Tere 
b. Trin. 38 „ % illam bi & Heredibus ſuis in Pace verſus peteutem & Hic redes ul 


ear 2 in Perpetuum. Co. Litt. 295. b. 


S. E. 26. Ide 


1 Dureſs. - 


K 


aſl 


nm » 


26. The Statute of 34 E. x. nor the Statute of 4 H. J. as co Co. Lit. 
nes extends co Nonclaim upon a Judgment in a Writ of Right, 284. b. S. F. 
G o the Common Law in this Caſe remains t0 this Day, viz. that 

um muſt be made within a Year and a Day after Judgment. Co. 


if. 262. 4. 


Br more of Droit de Recto in General, See other proper Titles. 


Dureſs of Impriſonment. 


(A) Mat Things may be avoided by Dureſs. rel 
— — 


2 A Man ſhall avoid Outlawry by Dureſs of Impriſonment at the 
ime of the Outlawry pronounced. Br. Dureſs, pl. 21. cires 38 


1). / 

. Formedon in Deſcender ; the Tenant ſaid that he made the ſame 
ift by Dureſs of Impriſonment done to him by the Father of the De- 
undant to make the S0 Judgment &c. and a good Plea, by which 
te other ſaid, that at large and not by Dureſs ; Priit. Br. Dureſs, 
Il. 3. 3. Cites 41 E. 3. 9. 

4 Feofſment by Dureſs or Menace is not void, but voidable. Br. 
wftmenc de terre, pl. 48. cites 18 E. 4. 27. 

„ A Man may avoid a Bond made upon the Statute 23 H. 8. cap. 6. of 
gn dance by Dareſs, and yet this is matter of Record. Br. Du- 


els, pl. 19. cites F. N. B. fo. 120. 


6. Declaration of Uſes (on a Fine) by a Man in Dureſs, denied to And if Men 


e good; Per Anderſon. 2 Le. 159. pl. 193. 21 Eliz. in the Star- compelled 


by Threat- 
amber. Anon, nings or Im- 


A riſonment 
ml de admitted to levy Fines, they ſhould thereby be barred, becauſe the Law n ſuch 
tons are at Liberty when they acknowledge Fines, 17 Ed. 3. 52. 78. 17 Aſſ. 17. Welt's. 


And. S. 11. 


7. Feme Covert by Dureſs in a Leaſe with her Husband, the fame 


all bind her. 3 Le. 72. Per Manwood J. pl. 110. Hill. 20 Eliz. 


B. Northampron's Caſe. | 

3, N. brought Debt upon Arrearvpes of Accompt ; the Defendant ſhew- 

I that before the Accompt, the Plaintiff' of his own Wrong did impriſon 

t Defendant, and aſſigned Auditors to him being in Priſon, and fo the 

«Kount was made by Dureſs of Impriſonment, and the ſame was _ 
. . en 


—— 


„ 
— : —= — — —— — — 


4 
1 9 — 


— r 


31 1 Durels. 


den a good Plea by all the Juſtices of both the Beuches ; and | 
: : 4 udp 
ment was given accordingly. Le. . pl. 17. Hill. 25 Eliz. B N 

* N Kr 3 * | 8 , P | 
gainſta 9. F. F. by Deed inrolled in Chancery, bargained and ſo , f 
gory mer and 2 Lands to the Plaintiff, and after took the Con bb, 
not take wol avoid this Bargain and Sale inrolled, by Dureſs of Ii rng, ” 
Averment Godtrey ſaid, it cannot be avoided by ſuch nude Matter in Fat. = 
88 Ed. 4. 5. 39 Hen. 6. 32. 13 Ed. Eſtoppel 18. 48 E. 3. 33. For being i 
for this is rolled it is a Thing ot Record. Morgan contra ; and he ſaid a He. 
contrary to Inrolled is no Record, bur a Thing recorded 16 H. . 5. and dig 
the Record. Browne and Weſton's Opinion in one Morley's Cafe accordingly, . 
Roli Abr. Court ſaid the Caſe was doubtful, and they would adviſe; bat affe 
el rA wards they conceived it would be hard to avoid the Deed by Hut 
. cites bur no Judgment was given, becauſe the Parties agreed. Cry, E. 4 

26 H.7 5, pl. 12. Hill. 30 Eliz. B. R. Hamond v. Barker. | 


Br. Faits Enroll, pl. 17. cites 16 H. J. 5. S. P. per Curiam, 


10. If a Party menace me, except I will make into him a Nan 
40 J. and I tell him that I will nct do it, bus I will make unto hin 
Bond of 201. The Law ſhall not expound this Bond to be voluntar 
bur ſhallrather make Conttruction that my Mind and Courage is not; 
enter into the greater Bond for any Menace, and yet that J enterh 
Compulſion notwithſtanding in the leſſer. Bacon's Elements 81. 

11. It I, will draw any Cen/ideration to my/elf, as it I had ſaid I * 
enter into your Bond ot 40 Il. if you will deliver me that Piece of Pla 
Now the Dureſs is diſcharged, and yer it it had moved from the“ 
reſſor who had ſaid at the firſt you ſhall take this Piece ot Plate an 
make me a Bond of 40 l. now the Gift ot the Plate had been good, x 
yer the Bond ſhall be avoided by Dureſs. Bacon's Elements 81. 

12. A Feoffment, it made by Dureſs, and the Party him/elt deli 
Sei/in ; or in Caſe a Gift of Goods be made, and he himſelf delivers the 
the ſame are avoidable at any Time by Entry Action &c. but 
they deliver it not with their Hand, as in a Feoffiment, by Litter if 4 
torney, or in a Grant of à Rent, Advowſon &c. nothing at all paſſe 
Finch's Law 102, 103. + 

13. A Ferffment by one by Dureſs is not void but voidable by Entry | 
Action, and that only by Privies in Blood inheritable, and not by Privie 
in Law or Eſtate. A Bond made by him cannot be avoided by 
reſs on Non eſt factum. A Feoffment by Letter of Attorney by Durels 
void, and the Feoffee a Diſſeiſor. 2 Inſt. 452, 483. 

14. It Agreement be compelled by Threats it ſhall not bind. 3C 
Toth. 679. Plowden v. Marſham. 


15. It the Defendant is arreſted, and in Execution, and A. become 


bound for him to the Plaintiff, and the Defendant gives A. a Fudgne 
for his Counter-Security, it is good though no Attorney be preſent, and 
is not within the common Rule of Court, becauſe not given to f 
Perſon himſelf but to a third Perſon ; Per Holt Ch. J. 5 Mod. 1; 
Mich. ) W. 3. Churchy v. Roſſe. 

16. In Caſe of a pretended real Diſcharge of the Bailiffs befor: 
Warrant of Attorney executed by one under an Arreſt for a jult Vc 
Hole Ch. J. declared he would be well ſatisfied by Afidavits thatt 


Bailiffs were ſo diſcharged, as that if the Defendant had refuled 
execute the Warrant they would not come again and ſeiſe on hid 
and that he would have Reaſon to believe before he would k 


the Judgment ſtand. 1 Mod. 139. Hill. 1 Ann. B. R. Giddea 
Drury, 


17 


Dureſs. 8 Pg 317 


* — OE gang" 


— — — — 5 


i be arteſted on Proceſs out of C. B. or any interior Court, 
4 gives a Warrant 20 confeſs a Fudgment in this Court while in Cuſ- 
4, no Attorney being there preſent, we can examine and fer aſide 
tis Judgment z otherwiſe where it is to confeſs a Judgment in au- 
cher Court. 1 Salk. 402. Mich, 2 Ann. B. R. Anon. 


(B) lat ſhall be Dreſs. 
To avoid a Thing. 


And though made on another Perſon.] 


Ia an be lawtully in Priſon, yet if he makes an Obligation Debt H 


againit s Agreement and Will, he may avoid it by Ourels. 3 
n E. 3. 10. J. \ : dane pl 
\s H Otherwiſe it he does it of his good Will. 43 E. 3. 10. b. hat gg 
111), 4. 6. b. made by 
Drreſs, and 


the Plaintiff ſaid that he was his Receiver and Maned Auditors to him to Tear his Account duo com 
nitted him to Gact ſor .arvears, and there he made this Obligation for his Deliverance of his cun Wilt ; 
md held a good Plea ; by u dich the Defendant pleaded other Iſſue, for this is not by Dureſs, Br. 
Dareſs, pl. 4. cites 43 E. 3. 10. 


Ia Man makes a Deed by Durels done to him by taking of 8 P. award- 
tis Cattle, though there be no Durels done to his Perſon, pet this bene. 
hall avoid a Oced, 20 Aff. 14. Adjudged. Council. 


: Br. Dureß, 
pl. 12. cites 8. CG. ———— 8. C. cited Arg. 11 Mod. 202, 203. 


7 00" + 3 Servant ſhall not avoid a Oced made by Dureſs to his Maſter. Nor ſhall « 

ae. Jac. B. per Coke. Ms * 
a Deed 1 
wry Dureſs to his Servant. 2 Brownl. 276. Mich. 4 Jac C. B. 1 l i 
* 1 
5 b 5 Bur a Son ſhall avoid his Oced by Ourels to his Father. M. So : Father ? 
„ Ex. Neat by | 
welr of Impriſonment of his Son. 2 Brownl, 276. Anon. Per Wylde if the Dure/s be w . 


Fat) er Brother and a Son enters into Bond, this is a Dureſs to the Son and he mav plead it; Bur 
r | widen a Man ſhall in no Caſe avoid his Deed by a Dureſs to another, let him be related How 
cuil. Freem Rep. 351. pl. 440. Mich. 1673. in Cafe of Wayne v. Sands. 


Che Baron ſhall avoid a Deed made by Dureſs to his Wife. 5. F. per 
9.) Jad. B. per Coke. | 3 
eum. For Baron and Feme are one and the fame Body and Perſon in the Law. Br. Dureſs, 


. cites 21 E. 4 8. 14 & 15 — 2 Brownl. 26. Anon. 8 P. accordingly. Sid. 123. 
b. cited per Cur, as adjudg'd 7 Jac. in Caſe of Luntrell v. Witherington. 


dom: 
and 
to U 


JC. 14 


before 
ſt De 
that t 
fuſed | 
on hin 
yuld It 
dden 


Aan ſhall not avoid a Deed by Durels to a Stranger. M. A Man 


1a. B. per Curiam. P. 13 Ja. B. where the Obligation is ge 
t and ſeveral. Y 33 h he 8 8 an Obliga- 


tion by Im- 
$ | priſonment 

"Other Friend than his Wife. Br. Dureſe, pl. 18. cites 21 E. 4-8. 14 & 15. Ld. 
n Rep, $57. Arg. S. P. 


4 M 7. If 


— — 
— — 


—— 
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TO ; — 
Dureſs. 


7. Jf A. and B. make an Obligation by reaſon of Dureg 4 
A. B. ſhall not avoid this Obligation, though A. may, — 0 % 
wall not avotd it by Oureſs to a Stranger. H. 7 Ja, B. yer oy bn 
iam, between Afonzalt and Moollington. | Cu Jr 

8. Ik a Purſuivant of the High Commitlion, upon a Su # 
by their Command impriſons a Man until he enters into g Bun A 
appear in the Court of Audience, this Obligation may be aueh 
Lurels, becauſe the Suit there was upon a Contract, ol wh; od, M 
had not original Conuſance, Ant theretore tbe Impriſonment wroy eu 
her, 8 Ja, B. between Ciford and Henily, pet Cum 

£0, . - 

9. In Aſſiſe it was found that the Conuſor upon Statute Mirchay: * Nu 
Execution ſued againft him takes the Conuſee by Force, and ſwears bin tl 
he ſhall render him the Land, and of his 5wn Will he releajes all ann 
Debt and Treſpaſs, and after he of his own Will ſurrender'd 2h. 1 1 , 
and this Oath he took tor fear of Death; and therefore not withſtan bet 
ing the Surrender was made at large, yet becauſe it was done by _ Pla 
ſon of Dureſs before, theretore Perning adjudged it a Dilleilin, wi Lid 
the Conuſee entred by ſuch Surrender. Br. Dureſs, pl. 11. cites 1 Nat 
All. 20. U. 

10. If a Releaſe be made at D. it is a good Plea that à Krane . 
naced him at F. by reaſon whereot he menaced him at D. Fr. FM: t 
pl. 81. cites 43 E. 3. 19. ind 

11. A Writing made by Dureſs, and delivered at large was adjudpe yet 
void, Anno 6 R. 2, Per Rolf. Br. Dureſs, pl. 20. (bis) en 
8 H. 6. 7. And 

12 5 cannot be to a Body Politick, but may be to 4 Myr, ie: 
do a Thing belonging to his Office, by the beſt Opinion; For he 1. 4 
Head of the Corporation. | And] Impriſonment ot the natural Bud 27 
in a Pillory is impriſonment of all the Body. For iatire. Br. Du #4 
pl. 18. cites 21 E. 4. 8. 14, 15. tis 

13. Where a Man 1s — Ly Capias &c. by the Law, Len 
makes an Obligation for his Deliverance; this is good, and not by DM!" 
reſs. Br. Dureſs, pl. 15 cites 4 E. 4. 11. 21 

14. In Replevin, it a Man be condemned to me and in Execution, ! 
makes to me au Obligation for his Deliverance, this Obligation is no: le. 
Dureſs. Br. Dureſs, pl. 17. cites 12 E. 4. J. 22 

15. If I wenace you in one County to make an Obligation of 20 be 11 
and after at another Day I find you in another County, and I demaid 23 
you will make the Obligation to me, and you make the Deed acc"! 
ing to my firit Requeſt in the firſt County, this Obligation is a! 
becaule ir has irs Reſpect, and was made by Reaſon of the firſt Menace mer? 
the aher County. Per Frowike Ch. J. Kelw. 52. b. pl 7. Tie: 
19 H. 7. in Caſe of Keble v. Vernon. be 1 

16. A. 1s impriſoned till he promiſes to enter into an Obligation who 8 © 
it when he is at large, yet he may plead this to be per Dureſs. D. 209 
b. Marg. pl. 56. cites Mich. 23 Eliz. per Meade. aue 

17. Debt upon an Obligation was brought by B. againſt U. and Path: 
who pleaded the Statute of 23 H. 6. and thewed that U. ws in E 
tion, and that the Bond was made for his Deliverance aguinſt the Statut my 
The Plaintiff replied, and ſaid, that at the Time of the making of WM i: 
ſaid Bond, the ſaid U. fuit ſui Furis, and at large, abſqus hoc that e 
was in Priſon tempore confectionis ſcripti prædidt modo & forms 6 25. 
Egerton Solicitor moved, that the Traverſe was not good; tor it Mi *** 


and 
Exel 


ratut 


that 
. 
ta) 


2 8 7 
; Dureſs. 


— Priſon in Execution, and makes a Promiſej to make a Bond for 
(hich he is enlarged, and within an Hour alter he makes the Ponds 


ined, but it ought to be abſque hoc, that it was pro deliberatione &c. 


1 
1 Paſch. 32 Eliz. B. R. Bows v. Vernon. See Dive v. Man- 
debe. 4 E. 6. Plo. Com. 68, 69. Acc. | 
1g. Debt upon Obligation, the Caſe was, A. Sheriff of C. by Vir- 2 And 227. 
we of an Attachment under the Seal of the Court of Requeſts, took the De- 
ont, and for his Enlargement he made this Obligation to appear before 4 loft. 97. 
e Queen s Council attending the Count of Requeſts at Weſtminſter; It cap. 9. S. 2 
4s the Opinion of the Court, that this was not lawful, but taken by 
Jureſs, and ſo avoidable, becauſe cht Court had not any Power by the 
futute, er by the Common Law ; It was adjudged for the Detendanc. 
(ro, E. 646. pl. 58. Mich. 40 & 41 Eliz. Stepney v. Lloyd. 


_— 


is Within the Statute ; and therefore this Iſſue is not wel 


ſuch Opinion was Fenner and Gau dy Juſtices. 2 Le. 10). pl. 


19, Vebt by a Sheriff on a Bond for the Appearance of 7. &c. the 


Netendant pleaded, that N. ſued out a Capias which was deliver'd to the 
Plaintiff (Sheriff of Oxford) who made a Warrant to the Bailiff ot the 
Liberty of H. to arrett the ſaid T. and that one F. F. put his own 
Name in as a ſpecial Bailiff to arreſt him; and that he did arreſt him at 
I. in the ſaid County, and carried him to R. in the County of Berks, 
1nd there kept him till he and . gave ihe ſaid Bond; adjudged an ill Plea, 
though the Bond was made by Dureſs as all the Court agreed, 
ad that the Deſendant might well have pleaded it and relied upon it, 
vet it is not within the Statute 23 H. 6. nor is the Detendant aided 
tereby. For T. never was in the Sherift's Cuſtody after the Atreſt; 
uud the Fond taken our ot the County is by Dureſs, but not within 
the Statute. Cro. E. 745, 746. pl. 23. Hill. 42 Eliz. B. R. Brown 


. Adams. 


20. It a Man menace me, that he will impriſon or hurt in Body my 
Ether, or my Child, exc:pt I make ſuch an Obligation, I thall avoid 
tis Durels as well as it it had been to my own Perſon. Bacon's 
flements 66. Becaule Perſona Conj uncta egquiparatur Iutereſſe pre- 
M. 

21. Anciently there was a Writ of Dum fait in Priſcna, where 
9 Alienation was made by Dureſs, and that tor the party himſelt. 
2 laſt. 482. 

ae. Every Reftraint of a Man's Liberty is an Impriſonment, tho? he 
be not within the Walls of any Common Priſon. 2 Init. 482. 

23. Dureſs per minas ant Cauſa metus are ſufficient to avoid a Man's 
onn Act in four Cales, viz, 1ſt, For tear of Loſs of Lite. 2dly, 
Ol Lots ot Member. zdly, Of Mayhem, and grhly, Of Inpriſon- 
ne? 3 otherwiſe it is for fear of Battery, which may be very light, 
er erin of bis Houſes, or taking away or deſtroying of his Goods, or 
we like, lor there he may have Satis/afioa by Recovery ot Dama- 
des. 2 Inſt. 483. 


24 Dureſs is where a Man is compelled to do a Thing by Impri- « gee pl 


mnent, or Fear of ſome bodily Hurt threatned to himſelf, * na to his 
Father, Net her &c. as Loſs of Life and Member, or though it be 
aut of 1-4priſonment; tor Impriſonment is a corporal pain, and one 
my bee impriſoned that he may dye of it. Otherwiſe it is of a 
Menace to break or burn down ones Honſe, tor that is but the Loſs of 
des Gvods, Finch's Law. 102. 


25. It a Man be * by Order of Law, the Plaintiff may take S. p. as to a 
nd for his Satisfaction, and for the Delive- Bond ob- 


t berfſment of him, or @ | 
"ice of the Defendant notwithitanding that Impriſoment, lor this is dend; 


90 . . . : 9 » . . . it in (uch 
wr by Dureſs, becauſe he was in Priton by Courſe of Law ; for it is 6, nu 


80 


** Aa as — 
— * IO II 


pl. 66.5. C. 
adjndged -— 


320 Dureſs. 


de pleaded not accounted in Law Dureſs, but where either the Im 


— 


: f , riſ 
— _ the Dureſs that is offered in the Priſon, or at large is 8 A 0 
of bie en lawful, tor Executio Furis non habet Injuriam. 2 Inſt, Fs 
5 ſine l TT, 8 * 

aritia Imprĩſonamenti without ſaying abſque hoc that it was per Duritiam Impri | 
* pl. 330 Mich. 32 Elu. C. B. Knight v. Norton. And Ibid, a Tes d. 
In ; al's 


$4 


InDebronan 26 Debt on an Obligation of 4o 1. conditioned to pay 24 1, Th, 
V 


Obligation, fendant pleaded, that W. R. was impriſoned by Covin of the Pla 
dint chat one di fl, and detain'd there in Danger of his Lite, againſt Law * 
A. av1s beund the ſaid W. R. ſhould pay the ſaid 241. or become bound * 
with him, ſurety tor Payment thereof; whereupon, to 1nlarge the ſaid W. x 
3 — and to avoid Danger oſ his Life, he and the ſaid Defonden as Hure 
the Pond by tor the ſaid W. R. entred into the ſaid Bond &c. Adjudg'd to be 
Duveſs, but Plea for the Sarety, tho' it had been a good Plea for W. R. x 
Ir ſcemed to none ſhall avoid his own Bond for the Impriſonment or Danger ] 
the Court any but of himſelf only. Cro. J. 18. pl. 8. Mich. 5 Jac. B. 
that it was . 
no Plea; Huſcombe v. Standing. 
For a Man 

ſhall not avoid his own Bond by à Dareſs to another, tho“ he be but a Security, Freem. Rep 341 
pl. 440. Mich 1673. Wayne v. Sands. | | 


27. Mayor and Commonalty may avoid a Deed ſealed, by Dure 
of Impriſonment ot Mayor. 2 Brownl. 276. Mich. 7. Jac, C.} 

Anon. 
28. A Man may avoid Seiſin for Payment of Rent by Coertin 
of Diftreſs, but not his Deed. 2 Brownl. 276. Mich, Jac. C. 

Anon. 
And the 29 It a Man be impriſoned upon a formal Suit, tho' there was n 
2 „ jult Cauſe of Suit yer it he give a Bond for his Releaſe he fh 
Cf to avoid DOE avoid it by a Dureſs; For 'tis Incarceratio Legitima, that is b 
the Deed Law, tho' the Plaintiff did untruly procure it. Hob. 266. pl. 35: 


muſt be ſuch in Caſe of Waterer v. Freeman. 
As Was made 


for the making the Deed &c. See Perk. 9 S. 19. 18. cites 8. Aſſ. pl. 25. 


30. An Agreement for ſurrendering of a Copyhold (tho* made whe 
the Party was iz Priſon) upon Bonds for Pertormance thereof. Tot 
66. 3 Car. Wadbroke v. Cheeke. 

31. In Debt upon a Bond of 10 l. and by Dureſs pleaded, the il 
upon Evidence was, that the Plaintiff charged the Defendant with bt 
Jony for ſtealing a Horſe, and procured a Warrant to a Conſtable 
whereby he was taken, and being in Cuſtody, upon Promiſe ot the 
Plaintiff ro diſcharge him ſealed the Bond, and was thereupon imme 
diatel y diſcharged, and it appeared that the Horſe was the Defendant's 
Horſe ; And Roll directed the Jury, that theſe Proceedings being buc 
to cover the Deceit, the Bond was gotton by Dureſs, whereupon the 
Plaintiff was nonſuited. All. gz. Nlich 24 Car. B. R. Anon. 

32. A Man having no good Cauſe of Action cauſes another to be arti 
ed, and to be detained in Priſon until he made a releaſe, with Menacts 
that he ſhould Iye there and rot if he would not Seal a Releaſe, up! 
which a Releaſe was executed, and the Man was diſcharged. On E. 
dence at Guildhall Bridgman Ch. J. held, that the Party here being 
in Cuſtody by the King's Writ, this was no Dureſs to be pleaded i 
Avoidance of a Deed, and being arreſted wichour Cauſe he may have 
an Action, but he offered to have it found ſpecially if Baldwin the 


Counſel would pray it but he did not, and ſo the Jury * 15 
'erdl 
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\erdift that it was a good Releaſe, Lev. 68. 69. Trin. 14 Car. 2. 
it Garldhall. Anon. 
33. It a Bond be g/ ven by Force or Terror, the) mot fo as to make it to 
fer Dareſs, it ought to be ſer aſide, or at leaſt not carry'd into an 
lde tion; Per Wright K. 2 Vern. 497. pl. 447. Paich. 1705. in 
(ae of Attorney Gen. ad Relationem Coſlart & Dutrie Sochon, 
4 A Man cannot avoid a Bond by Dureſs of Impriſonrrent of a 
ganzer; Arg. Ld. Raym. Rep. 357 Trin. 10 W. g. 
35. AMan arreited and under Confinement ot the Bailift gives a War- 
ant of Attorney to conteſs a judgment, and no Attorney br, it is al- 
way's taken to be by Dureſs; But it a Man that has been long in Gal, 
oluntarily confeſſes a 3 to his Creditor tbat comes to him, 
that ſudgment is good, though no Attorney is by; And it one impriſoned 
„ B. R. conteſs Judgment or Action to another, it is good, As it 
Jeclaration be delivered to one in Cuſtody of the Marthal, and he 
antefſes the Action and gives Judgment, though no Attorney by, yet 
iris good; Per Holt Ch. J. „ Mod. 115. Mich. 1 Ann. B. R. Anon. 
16. A Barge was attach'd on the Thames by Proceſs ont of Windſor 
Curt, and the Manager or Governor of the Barge gave à Bail Bond for 
tis Maſter to appear in Windſor Court, to anſwer in a Plea of Treſ- 
us. The Queſtion was, whether this was a Bond obtained by Du— 
xls, and theretore void, but the Bond was adjudged good. 11 Mod. 
201. Hill. 9 Ann. B. R. Sumner v. Ferryman. | 
z. A Pond ſhall never be avoided by Durefs but when the Perſon is * ecm 
tr in ſome Terror. and So when his Goods and Chatrels are taken ille- he mav have 
ally or irregularly, but in ſuch Cafes he may avoid his Bond; Arg. fh Action 
u Mod. 202. Hill. 7 Ann. B. R. But ibid. Powell J. ſaid, that Yr rg te 
Man cannot avoid a Bond by Dureſs to his Goods, but onl his S. ry M 
. . o 5 do nis S. 1 
Fzrlon 3 But the Reporter adds a Quære. 


(C) By whom being made. 
* | : Fol 688 
whe A Franger. WV Yn 


Tot! 


Cal 
h Fe 
able 


Der by a Stranger by Procurement of the Party that Br. Dur, 
t the & 


thall have the Benefit, 1S d good Cauſe to avoid #c. 43 E. S 2 cites 


S P. but 
the Opinion 


mme Rede and others was, that this is no Plea without meking the Oblig a 
ne. 154 a. pl. 3. Mic 8 Z igee a Party to this Dureis. 
g but 


n the 


2, Oureſs of Impriſonment by the Maſter to his Servant, to 
make an Obligation to the Obligee, ts good Cauſe to avoid the 
Deed, 6 ÞÞ, 4. 5. adjudged. 


rreſſ« 


Nac 
upon 
Evi- 
being 
ed iu 
have 
1 the 
their 
erdict 


4N (D) Plead- 


Br. De ſon 
tort &c. pl. 


8. cates S. C. * 7 loaded. a Releaſe of all the Right, and of all Ations and Demand 


S. P. per 

Moile, bur 
per Laicon 
Contra; for 


Impriſon- 


went was 


determined be fore. Br. Double Plea, pl. 79. cites S. C. 


Br. Expoſi- 
tion, pl. 27. 
Cites 8 C. 


that f ibidem) 4 fecit Oblizationem, and the Plaintiſf challenged ir, in«finuch as this 
ſhall be in- Word (zbidem) is not certain, but becauſe this thull have Relation t9 


tended ar D. 
quod nota 
bene, 


is no Plea nor Evidence for the Party to ſay that he never came 1% D. 


Dureſs. 


(D) Pleadings. 


1. 


RIT of Error upon a Fudgment in Re-diſſei/in gi ven graing 

him at the Suit of the Father of the Defendant, and the U cn 
made to his Father ; And the Plaintiff ſaid, that this was made by Da. 
reſs of Impriſoument ; and the Defendant ſaid, that he was tmpri/oyy{ | f 
Virtue of the ſame Condemnation, and made the Releaſe for his Deli cy, 
alſque hoc that he was otherwiſe impriſoned ; Priſt; Judgment &c. 4 
the other ſaid, he impriſoned him De ſoa tort Demeſne, aud withoyt (1;1 
Cauſe till he made the Releaſe &c. Priſt. and the other e conry, n. 
Duteſs, pl. 6. cites 11 Hf. 4.6. 

2. Where a Man avoids a Deed by Dureſs at D. in anther County, it 
the Place is [not] traver{able there; For it it be by Lurels J 41 
Place it is ſufficient. Br. Traverſe per &c. pl. 53. cites 14 H. 4. 35. 

3. It a Man makes Writing by Dureſs or Menace, and wakes Hafer 
ſance of it at large, there the Defeaſance eſtops him to lay that it was 
made by Dureſs &c. by the beſt Opinion. Br. Deleaſance, pl. 17, cite 
3 H. 6. 16. and 35 H. 6. 18. 3 

4. Debt upon Obligation; Chock faid, the Plaintiff 700k and inpri. 
ſoned him at T. and from thence brought him ia Priſon to C. by Fro 
which Impriſonment he made the Obligation &c. Thoſe two Impri- 
ſonments are double; Quod Curia conceſſit. Br. Dureſs, pl. 5. cites 
38 H. 6. 13. 

5. By which he ſaid, that he took 1nd impriſi ned him at T. ut ſupra, till 
he agreed to make to him the Obligation, by Force of which Imprilonmeiit be 
made the Obligation at C. and a good Plea ; Per Moile. Br. Durels, pl, 
J. cites 38 H. 6. 13. 


6. Debt upon Obligation upon a Covent Seal, it is no Plex that A. B. C. 
D. &c. Eight Perſons, Chanons &c. made the Covent tein pore &c. who were 
impriſoned by the Abbot at D. till they ſealed it, aud ſo by Dares &e. 
For this is double; For it is ſeveral Impriſonments in each ol them; 
But it is a good Plea 20 ſay that the Abbot imprioned the Covent gil they 
made the Deed, and it they ſealed it againſt their Will, or not knows 
ing, this is not the Deed of the Covent; and the other ſaid that ther 
ſealed it at large, and not by Dureſs; Quære as to the Doubleneis, it 
there be a Diverlity between Menace by ſpeaking of one and the lame 
Words to them altogether, and Impriſonment ot them in one and tae 
ſame Place. Br. Dureſs, pl. 8. cites 38 H. 6. 27. 

7. Debt upon Obligation; the Defendant ſaid, that the Plaimiff lite 
priſoned him at D. and the Defendant ibidem per duritiain lia f,]. 


D. and alſo this is the uſual Entry, theretore well. Br. Dureis, pk 
15. eites 4 E. 4. 17. | 

8. In Replevin, if a Man condemned to me, and in F xecrtion, and 
makes to me an Obligation fir his Deliverance, this Obligation is not 9 
Dureſs, per Brian. Fer Littleton, if the Defendant pleads that it 45 2 
re/s, and the Plaintiff traverſes it, it ſhall be tound againſt him, but * p 


1 


Ejectment. 


3223 


it Matter by Replication, that the Obligation made for his Deli- 
3 &c. and then well. Br. Dureſs, pl. 19. cites 12 E. 4. J. 

7 Where it is alleged in Count or Bar that Obligation or Deed was 
A at D. in Com' M. yet the other may allege that it was made at 
Un Com” E. by Dureſs &c. Br. Dureſs, pl. 18. cites 21 E. 4. 
4 4 i a Man ſeals and delivers a Deed by Dureſs, he cannct pleat 
Nu ef Fallum; For it is his Deed at the Time of the Action brought, 
1 aug ht to be avoided by ſpecial Pleading, and conclude Fudgmen ji Attin. 
Rep. 119. a. Reſolved per Cur. Trin. 2 Jac. C. B. iu Whelpdale's 


e. 


Where a Marriage may be avoided by Dureſs, See Baron and Feme 
(A) pl. 5. and the Notes there, and ſce Tit. Martiage (II. a) per 
totum. 


Ejectment. 


(A) How conſidered. 


(Olicitor and Agents in Ejectment were committed rill they ud 

a Ilaintiſf able to pay the Colts, or pay the Colts themſelves. 
Les. 66. ich. 24 Car. 2. B. R. Henloe v. Peters. ; 
; Lectment 4s a mixt Action; it is Real in reſpect of the Lands, 
( Pcrional in reſpect of the Damages and Coſts ; Per Holt J. Cumb. 
50. Paſch 6 W. & M. in B. R. Barwick v Fen wood. | 


4 The Court will take Notice that an EjeQmenrt is only a fichiticus 
&c. Ning tor recovering the Poſſeſſion which cannot be well obtained 
em; 


erw ile, and the Entry laid in the Declaration, or conletied by rhe 
lendant, is not an Entry that is real, tor it ſhall neither avoid a 


00 -WE* oor be ſufficient Evidence to ſupport Treſpaſs for the mean Pro- 
t 1 Salk. 246. Paſch. 6 W. & M. in B. R. Smart v. Wil- 
45, 1080s. | | 

fame 


dis a great Abe/e in Ejectments that People make nominal Leſſces, 
Mons act in Rerum Natura, or at beſt not known to the Detendant, 
It thereby he may loſe his Cotts ; and per omnes, the Attorney 
does ſo ought to pay Cots, and in the principal Caſe an Attorney 
*put to anſwer Interrogatories tor ſuch Practice per Cur. 6 Mod. 
Mich. 3 Ann. B. R. Anon. 


(B) What 


Eject ment. 


(B) What is, or ſhall be faid to be an Oaſtet. 


1. AR ING che whole Profits by one Tenant in Common is no Pig 
g n : is no Lied 
ment, but it he drive out ot the Land any ot the Cattle ot! 

other Terant in Common, or not ſuffer him to enter or occupy dh 
Land, this is an Ejectment or Expuliion, whereupon he may hate! 
Kjectione Firmæ tor the one Moiety, and recover Damages tor the þ; 
try, but vor tor the mean Profits Co. Litt. 199. b. ; 

Nov ) Cal- 2, Ejectment of Part of a great Cloſe is Ejectment of all, La. 

12 Fiſh, Paich. 1 Car. Cally v. Fiſher. ' 

3. Where a Leaſe is co try a Title if my Cattle come pon the Gen, 
and are permitted by me to ref there a long Time 1 thatl be an Eis 
tor, otherwiſe it a ſmall Time. Clayt. 29. pl. 50. Aſſiſa Mar, 
Car. Vernon Judge. Rawclitt v. Booth. 

4. One Room, or ahird Part of a Manor, is good finding enong 
Mar. 98. pl. 168. Tria. 17 Car. C. B. Juxon v. Andrews. j 

Kjettment by Mortgagee was argued to be an admitting Eimſelf to! 
our ot Poſſeſſion, for the Ejectment complains of a tortions Entry 4 
an Oufter, and this being a Matter ot Record he is eſtopped to 
e contra; non allocatur; For firſt, per Cur. an Ejectment as it i 
common Practice is but a feigned AtFion, to which the Leſſir of i 
Plaintiff, who is a principal Perſon, is at a Party; and not being 
Party, this cannot be given in Evidence as an E/toppe! againit bin 
and therefore he cannot maintain an Action for the mean Profits, wit 
out an actual Entry, but the Leſſee may. Skinn. 424. Paſch. 6M. 
M. in B. R. Andrew Newport's Caſe. 


— — FY * — om 


(c) Of bringing Eje&ment by Way of Leaf: 


See Clayt. 6. 1. HEN a Leaſe is made to bring an Ejectment of Land in i 
A Men's Hands, they muſt enter into one of the Parcels 
enen. leave one in that Place, then he muſt go to another and lewved 


Entry into there, and ſo on, and when he has made the 4% Entry, he ſeals 
two ot the delivers the Leaſe, and then thoſe that were leſt there muſt come 
ſeveral Par- of the Land, and this is a good executing the Leaſe. Brownl.| 
cels of Weeks v. Meſey. 


Lands, or 
into two | 
ſeveral Houſes, and leaving the former Occupiers upon the Land &. and then entering into the! 
Houſe &c. and there ſealing a Leaſe for Years unto another Man of that third Houſe, aud 0 
the txyo other Houſes Ec. this is good only for the third, and not for the two other Houſes i #1 
the Leaſe was not delivered; for the Entry or Continuance of the Occupier defeared the Entry 
the Leſſor. Godb. 72. pl. 89. Mich. 28 & 29 Eliz. B. R. Earl of Kent's Calc. 


2. Leaſe by Copyholder for more than one Year,, without Licence 
Cuſtom, is not good to try a Title in Ejectment, but he will be 
ſuit on his own Evidence, and ſuch Leſſor will be taken co 
Diſſeiſor; Per tot. Cur. Brownal. 133. Paſch. 8 Jac. Crampii 
Freſhwater. 


—_ 


: Ejectment. 


IN} 


N Leaſe by two Husbands and their Wives to try a Title in Eject- 
nent, and che ſame executed by Letter of Attorney &c. they muſt 
te ſealed by che Wives as well as the Husbands, and the Entry by 
de Attorney ought to be in all their Names. 2 Bulit, 13. Mich. 
10 Jac. Chamberlain v. Ewer. 

z When a Lea/e is 10 be executed by Letter of Attorney, the Courſe 
i this, that the Leſſor do ſeal the Leaſe only and the Letter of At- 
rney, and delivers the Letter of Attorney but not the Leaſe, tor 
the Attorney muſt deliver that upon the Land. Brownl. 130. Paſch. 
12 Jac. Pettiſon v. Reel. 

5, By the Antient Law, Lands and Tenements were never reco- 
ered in any perſonal Action, but antiently the Writs of Extry and 
ze were the uſual Means tor the Recovery of the Poſſeſſion, and 
theſe lay only againſt the Freeholder, becauſe the Eſtate tor Years was 
tretofore only a precarious Poſſeſſion, and therefore to have Actions 

tint ſuch Perſons was to no Purpoſe, becauſe ſuch Terms were gene- 
ally deteated or determined before any intricate Title could be de- 
ded; beſides theſe Poſſeſſions being fo precarious, the Poſſeſſors were 
ot truſted with the Defence of the Intereſt ot the Land, and it they 
were ouſted they could only have recovered Damages tor the Loſs of 

ir Poſſeſſtons, and if ouſted by their Leſſors they could ſeek only a 
Remedy trom their Covenants. 

Thus the Law continued till the 14 H. 4. and then it began to be 
ſolved * an Habere Facias Poſſeſſio nem would lie to recover the 
nm itſelt. 

It ſeems that the long Terms about this Time had their Beginning, 
d that ſince ſuch Leſſees could not by Law recover the Land itſelt, 
terefore they uſed to go into Equity againſt the Leſſors tor a Specifick 
formance ; and againſt Strangers, to have 4 fag Iujunctious to 
niet their Poſſeſſions; This drawing the Buſineſs into the Courts of 
quity obliged the Courts of Law to come to a Reſolution, that they 
wald recover the Land itſelf in an Habere Facias Poſſeſſtione m. 

Bur this Reſolution brought on a new Method ot Zia unknown 
tore to the Common Law, tor then it became uſual tor a Man that had 
Right of Entry into any Lands to ſeal Leaſes rf Hjedtmeut on the 
ads, and then any Perſon that next entered on the Frechold was 
d Ejector ; and the Conveniency that aroſe from this Method was, 
hey could try the Title totes guoties 5 whereas, it the Plaintiff was 
med in an Aſſize, he was put to his Wric of Right, but this was a 
eans of turning a Man out ot Poſſeſſion becauſe ſuch Plaintiff would 
orer his Term without any Notice to the Tenant in Poſſeſfron, and 
eretore the Courts of Juſtice would not ſuffer that they thould loſe 
tir Poſſeſſions without any Opportunity to defend them; wheretore 
Court made it a ſtanding Rule, that no Plaintiſf ſhould proceed in 
ment to recover his Lands againſt ſuch a caſual and titular Hjectir, 
out delivering the Tenant in Poſſeffion a Declaration, aud making 
man Ejector and proper Detendaar it he pleaſed. 

This was a proper Rule of Court and in its Power to form; for 
erwife the Court would be made inſtrumental in doing an Injury 
athird Perſon, becauſe a Declaration might otherwiſe be delivered 
Stranger, a faint Detence be made, and a Verdict, judgment 
Execution obtained without the Tenant's having any Notice of it; 
du is not to be doubted bur that ſuch Actions were brought ar firſt 


cerca the real Ejectors that reſided in the Poſſeſſion; but becauſe 
[1 be Terſon chat came into the Land Animo Pofidendi, was equally an 
n to tor with him that reſided, the Action in Strictneſs of Law might 
npbor0 brought againſt him, but becauſe this (as bas been ſaid) turned 


de Injury of che reliding Poſſeſſor, the Rule was made that he 
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326 ,jectment. 


ſhould have Notice of ir, and therefore they would nor gu far 


ment in Ejectment unleſs an Affidavit was made, that the Tenant ?, 
Poſſeſſiou was ſerved with a Copy of the Declaration. But the is 
tient Cuſtom was, that ſuch Leaſes were actually to be ſealed and * 
livered, becauſe other wiſe the Plaintiff would maintain no Title ö 
the Term, and were allo obliged to be ſealed on the Land itſell 8 
cauſe it was Maintenance to convey out of Poſſeſſion, and therelors 1 
relation to the Quickneſs of the Remedy the A/7ze had the Ara 
tage, becauſe none of this Preparation was required beſore-hand for 
the \V ric ot Afize came down to the Aſſizes and the Jury was there 
warned, the Cauſe tried and Fudg ment given, yet the Method in þ. 
jectment from the Conveniency ot the repeated Trials not ithſtand. 
ing the previous Preparations, was generally preferred. 
Thus it ſtood till the Time of the Lord Ch J. Rolls, and he in. 
vented the Rule now in Uſe, which is that if the Defendant comes 
into the Room of the caſual Ejector, he ſhould enter into a Rule of 
confeſs Leaſe, Entry and Ouſter, and ſhould ſtand upon the 777 only 
This Rule was reaſonable, becaufe when the Plaintiff had made his 
Leaſe upon the Land any third Perſon that came upon the Land Aim 
prſſedendi in Strictneſs of Law, was an Ejector, therefore when any 
other Ejector was placed in his Stead, it was very reaſonable in the 
Court to impoſe Terms upon him, and therefore the proper Terms 
were, that he ſhould not ſtand on the Proof of an actual Entry, D. 
miſe, and actual Onufter, becauſe this was no more than a Form 9 
bringing the Title in queſtion, it was not fit that the Plaintiff ſhoulf 
be nonſuited for want of proving the formal Demiſe fer forth in the 
Declaration when the caſual Ejector would have let the Judgment 9⁰ 
by Default. Ld. Ch. Bar. Gilb. Law of Ejectments 2. 


(D) Rules. 


. Xception taken in Eje&ment becauſe the Original bore Teſt tl 
ſame Day the Ejett ment was made, and adjudged good per ot 

. Cur. Brownl. 129. Trin. 13 Jac. Beamont v. Coke. 
Eſpecially 2. In Ejectment we rarely grant a New yal, for- they may try tit 


afr Trial" * 1 yo 4 = RL, 
” ber. Nied Title over-again ; Per Withers. J. Cumb, 18. Paſch. 2 fac. 2. B. R. 


156. Hill. 1. Ann. B. R. Grovenor v. Fenwick. 


3. Fifteen Days between T7efte and Return need not be in a Kin 
Facias on a Judgment in Ejectmenrt becauſe an Ejectment is a m 
Action. Cumb. 68. Mich. 3 Jac. 2 B. R. Cart v. Mogg. 
4. In Caſe of Ejectment it is always deny'd to amend the Menus 
dum; Per Thomſon. Cumb. 74 Hill. 3 & 4 Jac. 2. B. K. 
S. P. Carth. 5. The Demiſe being laid before the Leſſor of the Plaintiff ha 
201. Puleſ- any Title, the Court was moved for Leave to amend the Declare 
3 and alter the Time of the Demiſe, ſed non allocatur; For the alterin 
1 Salk. 48. the Time will make it a new Demiſe. Carth 178. Hill. 2&zV 
S C.-—;5 & M. in B. R. Bennet v. Gandy. 
Mod, 332. 6. But where a Demiſe was made by the Rector and Scholars of Ex 
2 55 ter College generally, which was to try they Right of the Rector{hif 


but which could not be done upon that Declaration, and ſo not good 


Ejectment. 


— 
ꝗñ——— 


—; ordered upon Motion to altar the Demiſe in the Declaration, 

Ljlay it to be made by Painter Rector of Exeter, and the Scholars of 
aue. Carch; 180, Hill 42 & 3 W. & NM. in B. R. Philips 

Tho the Leſſor is Principal by the Courſe of the Court, yet legally 

1 4 Stranger eo the Record, and therefore cannot be eftrpp'd ; Per 
it Ch. |. Cumb. 249. Patch. 6 W. & M. in B. R. Smartle v. 

(jlljams. 

* Ejectment for empty Hoiſes, a Leaſe as ſcaled upon the Land 

4, Declaration delivered to the caſual Ejector, and Judgment and 
©-cution had, yet becauſe they had t moved for a prremprory Rule 
24, the Judgment was ſet aſide, and in ſuch Cafe there , be 
writ of the Sealing of the Leaſe, Entry &c. 1 Salk. 255. pl. 3. 

il, $ W. 3. B. R. Smarcley v. Henden. 

Aud where a Judgment in Ejectment was by Conferon, an Amend- 
nt of the Time of the Demiſe was made in the Declaration cited 
inh. 401. Paſch. 9 W. 3. B. R. as the Caſe ot att v. Cawlcy ; 
kv: that being a Judgment by Conſent of Parties, was held no Au- 
pricy in the principal Caſe of Puleſton v. Warburton. 

jo. Ligni was denied to be amended and made Biſci, cited by the 
porter. Carch. 402 Patch. 9 W. 3. B. R. as th: Cafe of Thomp- 
v. Leech. 

u. Alter a whole Term elapſed without doing any Thing the Plain- 
{ muſt give new Notice. 1 Salk, 257. pl. 9. Trin. 10 W. 3. B. 
Anon. 

2. No Body can complain ot an Irregularity in an Ejectment but 
k Tenant in Pofleiſion, or the Landlord, 1 Salk. 236. pl. 9. Hill. 
u W. 3. C. B. Holligworth v. Brewtter, 

13, Tne Court will not make a Rule for naming a good Leſſor in 
F=ctment, unleſs there were a Nonſuit or Verdict againſt Plainciit 
1 alormer Trial. 12. Mod. 445. Hill. 12 W. 3. Anon. 


(E) As to the Delivery. 


II is ſufficient upon an Action of Treſpaſs and Ejectment brought, 
to try the Title of Land, it the Tenant iu Poſſeſſion of the 
uni, have a Copy of the Declaration in Ejectment delivered to him or his 
e altho' he be but an Under-Tenant of the Land, and altho' no 
Aice thereof is given to the proper Tenent, or to the Owner of 
Land, whoſe Title is concerned. 23 Hill. Car. B. R. and Paſch. 
Cat. B. R. For the Poſſeſſion of the Land is only recoverable in this 
hn, and that doth chiefly concern che Tenant in Poſſeſſion of it; 
1 It is the Property in Law that is to defend the Title. 21. L. P. 
237. 

2 Declaration in Ejectment delivered to a Servant is ill in B. R. 
tis allow'd in C. B. Cumb 47. — Such Service and Acknowledgment 
Uthe Tenant that he recei vd it, is ſufficient 1 Salk. 255. Hill. 10. 
V. z. B. R. Anon. 

Declaration in Ejectment had been delivered to one to whom the 
1% were given to let the Houſe, and Per Cur. not good, becauſe it 
ud be to the Tenant in Poſſeſſion, and he is only a Servant, and 
| aniff is not without Remedy, for he may ſigu a Leaſe on the 

nd, 12, Mod. 313. Mich, 11 W. 3. Anon. 
| (F) As 


(F) As to the Term expiring. 


N er if the Term expires, pending the Suit, the Pan 

thall go on to recover Damages; For though the Action is , | 

End quoad the Poſſeſſion, yet it continues for the Damages after 5 
Term ended; Arg. 3 Mod. 249. cites 1 Inſt. 285. 

2, Tenant for Years has Judgment in Ejectment, and the Tery j 
curs, then he brings a Scire Facias quare Executionem habere non (41g 
the Land ard his Damages and Cofts, and a Demurrer to the Scire k 
cias, and the Court held the Scire Facias ill; For though he may have 
Scire Facias for Damages and Cots, yet this being tor the Term lik 
wiſe which was incurred it was ill, and a new Scire Facias ought to be 
Atterwards, in the next Term, it was argued by Holt, that the $ 
Facias was good for the Damages, but not allowed. A ney $ 
Facias was granted. Skin. 161. pl. 10. Hill. 35 Car. 2. B. R. $ 
with v. Grotton. : 

Carth. 3. 3. The Court compelled the Defendant to conſent to the Enlargen 


— * Term in an Ejectment Leaſe. Comb, 50. Paſch. 3 Jac. 2, .. 
ay ge ighton v. Greenvill. Fr 


accrdingly. a 1 
S. C. cited Carth. 400. — Denied to be enlarged without Parties Conſent, where the g. 
was hung up by Injunction, ſo that the Term expired, 1 Salk 257 pl. 8. Paſch. 12 W. z. 8 
Anon. After a Special Verdict in ExQment the Term expired, and the Court refuſed toi 
large it without the Defendant's Conſent. Carth. 402 Paſch. 9 W. 3. B. R. cites it as the Cate 
_ Hutchins v. Baſſet, but that in the Caſe of Dighton v. Greenvill, the Term was inlarged though 


Defendant refuſed to conſent. 


4. Leaſe for five Years, and Verdict for Plaintiff, but he was d 
layed of Judgment and Execution by Izjunction out of Chancery t 
the Term expired. Upon Motion to renew the Term, it was ſaid to hi 
been done in the Caſe of Dangdell v. Greenvill, and it was trequent 
ly done in the Exchequer, and Gould J. ſaid, that in Sit John Roll 
Caſe, they held it might be done by Conſent, bur not othervile 
But the Motion was deny'd. 6 Mod. 130. Paſch. 3 Ann. B. B 
Anon. 


(G) Where a ſecond &c. Ejectment is brought. 


Ibid. 106. I. OTION to ftay Proceedings on a ſecond Ejeitment, ! 

r Ts Coſts of the firſt not being paid; Per Cur. we never gta 

8 P. "> this without an Affidavit that it is the ſame Land, the ſame Leſſot, bo 
4 


Plaintiff re- the ſame Title. Comb. 59. Trin. 3 Jac. 2. B. R. 
covered but _ 
had no Coſts, then Detendant brought Ejetment ; The Plaintiff in the firſt Action prayed his Co 
before he pleaded, but denied, becauſe he had no Vexation, the Verdict being for him; but had! 
Verdict been againſt him, or he had been nonſuited, he muſl have paid Coſts before he brought ⁊ de 
Action. 4 Med. 379. Hill. 6 W. & M. in B R Roberts v. Cook. 


% 
—_— — —_——_ 


Hiectment. 329 


1 EP : 

Ic is a known Maxim in Law, that a Min my try his Title as 
»n as he pleaſes in an EjetFment, and therefore Lord Cowper denied to 
nt a perpetual Injunction (after ſeveral Trials) to flop all turther 
ceedings in Law, 10 Mod. 1: Trin. 8 Ann. in Canc. Anon. 

; Where a Plaintiff brought a ſecond jet ment, it was ordered he 
ald not proceed unleſs he paid the Coffs of the hrt. 8 Mod. 226. 
1], 10 Geo. Crundell v. Bodily. 


(H) Of altering the Defendant or Plainti(E 


1 F one moves that the Title of Land belong to him, and that the 
Plaintiff made an Ejector of his own, and thereupon prays 
tt giving Security to the Ejector to fave him harmleſs he may drfend 
11, this Court of C. B. will grant it, but not compel the Plain- 
if tro conteſs Leaſe, Entry, and Ouſter, except he will be Ejector 
inſelf; But it is otherwiſe in B. R. for there in both Caſes they will 
him to conteſs Leaſe, Entry and Ouſter; Per Pinſent Prothono- 
y, But quære &c. Sty. 368. Hill. 1652. C. B. Anon. 
: After Declaration delivered, and before Plea pleaded, he that had 
e Title moved the Court to alter the Plaintiff, he being a Witneſs in 
te Cauſe, and the Court agreed on Payment of Colts, and giving 
kcurity tor new Coſts, and this as it ſeems without Imparlance. Sid. 
pl. 5. Hill. 12 Car. 2. C. B. Anon. 
. No Man is to be admitted Tenant or Defendant in Ejectment, by 
Common Rule, unleis he has been in Polſeiſion, or received Rents, 
d not a meer Stranger; Per Holt Ch. J. Cumb. 209. Trin, 5 W. & 
I. in B. R. 
4 Landlord may be joined a Defendant if he requires it, but is not 
mpellable. 1 Salk. 256. pl. 6. Trin. 11 W. 3. B. R. Underhill v. 
Derham. . 
5. It is due of Right to Tenant in Poſſeſſion, or Land lord, to be 
ue Defendants, and ſo a pretended Wife, but who denied the Xlarri— 
e was made Detendant. 4 Mod. Jo. Mich, 1 Ann. B. R. Fenwick v. 
venor, 
b Truſtees are not to be joined with the Tenant as Detendants in 
tectment without their Content. - Cumb. 332. Trin. 7 W. 3. 
R. Jones Leſſee of Pride v. Carwithen. 
A Peer intereſted made Detendant in Ejectment with Tenant in 
falelſion, which the Court thought reaſonabl', and laid there may be 
ere] Coſts notwithſtanding. Cumb. 339. Trin. 5 W. 3. B. R. jones 
lee of Pride v. Car withen. 
8. 11 Geo. 2. cap. 19. S 13. Landlord may make himſeif Defendant by Where the 
ng with the Tenant to whom ſuch Declaration in Kjetiment fhall te nes 8 K 
lirvered, in Caſe he ſhall appear; but in Caſe ſuch Tenant ſhall refuſe or 1 — 
glaf to appear, Judgment ſhall be ſig ned againſt the caſual Ijector for Ejettment be 
ant if ſuch Appearance; but if the Landlord of any Part of the Lands, hid againſt 
ments Cc. for which ſach Kjef ment was brought, ſhall diſire to ap- 3 
kar ly himſelf, and conſent to enter into the like Rule that, by the Courſe of 9 
Curt, the Tenant in Poſſeſſion, in Caſe he had appeared, ought to have ſing or neg- 
ae, then the Court where ſuch Ejed ment fhall be brought, ſball and may lecting to 
mnt ſuch Landlord ſo to do, and order a Stay of Execution upon ſuch = {arg 2 
Mme againſt the caſual Hjeci or, until they ſhall make further Order given to * 


run, andlord) 

| ; the Landlord 

gore, that Execution may be ſtayed on entering into a Rule to become Defendant himſelf in an- 
4 P | other 


330 Ejectment. 
other Ejectment &c. yet in Caſe Judement is ſigned ſo late in the Term that the Landlord cannot 

a Stay of Execution, yet upon Application by the Landlord as ſoon as may be, the Court will (2) f 
ihe Executions apopchisTudgwent, alhoagh the Words are anly (Say E Ne 
e ee eee 


the Caſe in 12 Mod. 211. cited to the contrary was denied to be Law ; Per Cur, M. 126 
B. R. in Caſe of Sir Wm. Clayton v. Boone. wn 


= 4 by 
| n hol 
B. 
. C $ 
(I ) Ejector 0 Who. ilch 
ed 
x. FF a Feme Covert eject one, and after the Husband aſſenti, yer H "* 
Husband is no Ejector; For an Ejectment is made in an [nf Jor 
and hath not a Continuance. Otherwile of a Ditleitia ; Per Anderſon 2 
| Noy 52. Broth v. Archer. _ tC 
Velv. 145. 2. A Servant dwelling with the pretended Owner of a Houſe, of whic 1 
8. C- Ejectment is brought, is a ſufficient Treſpaſſor or Ejector againſt why ; 
to bring the Ejectment, Brownl. 143. Mich. 6 Jac. Wilton v. Wa - 
: Cl. 
dell. | * 
20 
. 5 T1 jor 
| _— on 
(K) Of what it lies. A 
FI 
kit: 
1. T,* Je&tment does not lie of the Heir, but Raviſhment of Ward, 4 
Ejectione &c. pl. 13. cites 30 E. 3. 11. 
Hardr. 58. 2 Ejectment lies de Paſtura ad Centum O ves; Per Wray and Sout 5 
Arg. cites cote; For it Præcipe quod reddat lies as is held in 27 H. 8. he mu 
294. have Ejectment. Dal. 95. pl. 20. Anno 15 Aliz. B. R. Anon. 2 
Charte, : . Fl; 
(Garrante de Charters, pl. 31.] that Ejectment lies not de Paſtura. * 
3. Leſſee for Years of Tythes ſhall have Ejectment of Tuber d — 
and afterwards carried away; For by the ſetting out the Property 1s Cor 
2 arſon. Ow. 84. Mich. 14 & 15 Eliz. Tottenham v. Beda © 
field. | 
4 A Leaſe was of a Garden containing three Roods of Land. Lel | 
brings Ejectment, and declares for three Roods of Land. Meade 1888 a 
Windham J. but Dyer e contra held the Declaration good; Fort red, 
this Action is in Nature of DN and the Party may elect t0 d Var 
clare as here he does, or of the jectment ot a Garden; For a Gard a 
may be uſed at one Time for a Garden, and at another Time be pio pri 
and ſown with Corn; but they conceived the better Order of Pleadi uf 
had been to have declared, that he was ejected of a Garden cou W. 
three Roods of Land, as in the Leaſe is ſpecified. Godb. 6. pl 
Hill. 23 Eliz. C. B. Anon. — 
5. Ejectment de quadam Fabrica was held good; Hardr. 58. n -.. 
tions it as a Caſe cited by Wray Ch. J as adjudg'd 29 Eliz. Kol 
Cumb. 101. 6. A Chamber may be demanded by the Name ot a Houſe, and? in ( 
— woe of a Meſſuage by Name oi a Meſſuage. Per Walmſley. Le. 13% 
= brought 219- Trin. 31 Eliz. C. B. in Caſe of Hayes v. Allen. | 
of an Houſe, (uy 
the Jury found the Defendant Guilty of two Parts of it; Per Manwood Judgment ch Eli 
to be for the Plaintift; For Omne Majus continzt in fe Minus: But per Shute it the C 
Ere 


„  __l 
i... ht. 
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been of two Parts of an Houſe, and the Defendant had pleaded Not Guilty, and the 

r had found him Guilty, the Plaintift ſhould not have Judgment. Sav. 2) pl. 65. Paſch. 24 

ſurf Anon. If a Man has Title but to Part of a Houſe, lie may well declare for the W bole in an 

2 nent, and the Jury ought to find ſuch Part or ſo many Foot of the Houſe, and he ſhall have 

# ment and Execution accordingly ; Per Poliexten, and not denied per Cur. Comb. 101. Mich. 
. Anon, 


1 Jac. 2. 


Ejectment doth lie of a Copybold Eſtate; it lies of a Leaſe made L. 328. 
1c a Copy holder, but not of a Demiſe made by the Lord of a Copy- 8. C. 
older by Copy ot Court Roll. Cro. E. 224. pl. 9. Paſch. 33 Eliz. 

} R. Cole v. Wall and Burnell. 

8. It was adjudged than an Ejectione firmæ lies not of a Cuoſe, 
though a Name be given unto it, but it ought to be demand- 
ed by a certain Number ot Acres; And for this Cauſe a tormer [udg- 
ment was reverſed. Cro. E. 339. pl. 3. Mich. 36 & 37 Eliz. B. K. 

Jordan v. Cleabourn. 

. Ejectment was brought de una Virgata terre, but adjudged that 
does not lie. Cro. E. 339. at the End of pl. 3. in a Nota cites 
Pſch, 38 Eliz, in Cam. Scacc. Penn v. Merevill. 

10. Ejectione firmæ de una Pecia terre vocat. M. turlong. una Pecia Ow. 18. 
enæ vocat. Aſhbrokee, uno Gardino vat, Minching-Garden, que 8. — and 
nes & lingulæ parcelle terræ jacent in W. It was athgned for Ei ror . 
that Pecia tertæ 18 uncertain, aud ſo the Declaration not good. And the Ex- 
zuly, Becauſe no Place certain is alleged in which the Garden is; and chequer 
lor theſe Cauſes Judgment in B. R. was reverſed in Cam, Scacc. Mo. Chamber, — 


oz, pl. 976. Trin. 39 Eliz. Palmer v. Humtrey. Herl. 176. 


has a Note 

| that it was 
G4 that an Ejectione firmæ does not lie de una Pecia Terræ although it was added, Containing by 
lation half an Acre of Land vocar' &. it is not good, but he ought to ſhew the Longitude 
nd Latitude. 0 


11, If it lies of a Park Quære? without ſaying ſo many Acres, 

Sid. 419. D. 115. b. at 67. Marg. Trin. 43 Eliz. B. R. Merideth 
J. Brow, 

12. It lies de Cottagio; adjudged. Cro. E. 818. pl. 9. Paſch. 43 Cotagium is 
Elz. B. R. Hill v. Giles. a Word 


known at 
Common Law. Cro. C. 555. per Jones and Brampſton, in pl. 10. —--—— An Ejectment does lie of 
Cotage, becauſe the Deſcription of the Thing by that Name is ſuſfioient, and certain enough to 
hew the Sheriff of what to deliver the Poſſeſſion ot; yet it was ſaid that a Recovory lies not of a_ 
Cottage, Sty. 215. Paſch. 1649 Hamond v. Ireland Lev. 58. Hill. 13 & 14 Car. 2. S. P. 
Kcordingly per Cur. in Dacre's Caſe. 


. and 


manded by 
V. the Name 
of a Gar- 
den as a 
Pomario, and 


* 


C cited 


14, Ejectment lies not of a Copyhold, unleſs the Plaintiff declare the Ly. 100. 
Cutom, the Leaſe and the Ejectment. Mo. 679. pl. 927. Hill. 45 Pes“ 


aſch. 30 


Eli. C. B. Gregory v. Harriton. Eliz, B R. 
Rum-y v 
Lie, e contra, for that ſhall come of the other Side In ſuch he ought to ſhew the Eitate of 


Leſſor, and the, Licence of Leſſor, and the eſpecial Cuſtom ro warrant ui. Cro. E. 469. pl. 20. 
il. zs Elie, B. K. Wells v. Partridge. 3 
15. Ljecment 


4 ee — 
332 Ejectment. 
15. Ejectment was brought of Land, and a Colepit in the ſane Lo Do 
and though it was objected that it was bis petitum, yer it w,. 3 E 
good. Becauſe it is a Perſonal Action, and he demands nothing wm 
cer- 
tainly. Cro. J. 21. pl. 1. Hill. 1 Jac. B. R. Harboltle . a, 
cock. 2 
Noy 121. 16. In Error of a Judgment in Durham of an Ejectment of , 0 2 Re 
Comyn v. Mine it was reſolved that it well lies thereof. Cro 1 24 
Whearly. Hi ; . J. 150. pl 
< Þ ac. Fill. 4 Jac. B. R. Commyn v. Kineto. * feed 
cordingly, . i A 
and * to be S. C. 8. C. cited 2 Roll Rep. 483. as adjudg d. — 8. C. cited Hue paſc 
57. in pl. 3 uf, 
ment 
Mich 
4 P. and 17, Ejectment lies of Boyllary of Salt; cited by Tanfield. Cro. ] 15 
ere was . of WERE . . 11 ; „1. 
ho Doubr of Hill. 4 Jac. B. K. in pl. 9. as adjudg'd in B. K. in Wld 2 
Irs lying. ale. e; 
Noy 132. ſch 
Sinders v. Patridge. Sid. 161, pl. 16 Mich. 15 Car. 2. B. R. Smith v. Barret. S. P long 
mitted, the Caſe there being of eight Boy laries out of 372 and found for the Plaintiff, —— L „ 
114. Smith v.40 . ta 4 
| | ; "tl 
Ejement 18. Ejectment was brought de Aque Curſu, called Lothar in I, ud 
= So * declares upon a Leaſe made by D. de quodan Rivulo & Aque curſu; ad ad 
Cans, 5 by the Opinion ot the whole Court the Judgment was reverſed, t 
it lies of Rivulus ſeu Aquæ curſus lie not_in the Demand, nor doth a N- 
Terra Aqua cipe lie of it, nor can Livery and Seilin be made of it, for it cant. 
pans; BY: be given in Poſſeſſion; but it appears by 12 H. J. 4. the Action ought 20 
cy H to be of ſo many Acres of Land Aqua cooperta, Browal. 142, 1 
cites 11 H. 4257 143 ther 
. 4. and Mich. 6 Jac. Challenor v. Thomas. nk 
| lich 6 
Jac. Challorer v. Moor.———Lar. 153. 8. C. cited is adjudg'd becauſe it is not a thing pen 
fixed but always Errant. It lies de Aque Curſu. Godb. 157. pl. 213. 5 1 
er 
| 19. An Eje&ment will well lie of a Stange, for a Precip? lies of WAN 
| them, and a Woman ſhall be endowed ot the third Part ot them, as 4 
it is in 11 E. 3. But it the Land under the Water or River do 
not pertain to the Plaintiff, but the River only, then upon a Diſtu- u. 
bance his Remedy is only by Action upon the Cafe, upon any 
Diverſion of ir, and nor otherwiſe, Quod nora. Brownl, 14. a 
in S. C. f 
3 Keb. 333. 20. Ejectment lies not of Common of Paſture or of Sheep. gat: 1 
1 * Brownl. 129. in Caſe of Weekes v. Meſey ſays it was ſo Adjudg- 55 
Car. 2. 8 ed. Paſch. 9 Jac. | 3 
R. in Caſe 0 : 2 g It wi 
of Barton v. Hampſhire, it was admitted by Twiſden and Cur. that Ejectment would not lie df tion, 
Common alone, but it being after Verdict it ſhall be intended Appurtenant and fo well enough. 
Tho' an Ejectment will not lie of a Common by itſelf, yet when Land is join'd in ExQ- 
ment it. ſhall be intended appurtenat to the Land; Arg. and to this the Court inclin'd ; Et adjornds 2 
tur. Freem, Rep. 447. pl. 608. Hill. 1646. Anon. Wo 
| — 
Palm. 33). 21. 1 lies de una Domo. Cro. J. 654. pl. 3. Hill. 2 Har 
S. C. adjudg- Tac, B. K. Royſton v. Eccleiton. K 
ed accord- ; that 
ingly, S. C cited Per Cur, 3 Lev. 97. Hill. 34 Car. 2. C. B. Ejectment does not ie * 
de Una Domo; Agreed, becaute it may be either a Dove-Houſe or a Dwelling Houſe; and ſo the Hil 
Sheriff has no certainty as to making Execution. 2 Roll Rep. 483. Mich. 22 Jac. B. R —58 C. l 
cited Arg. Hardr 76. as the Caſe of Warren v. Waller — Bur Ejectment de Una Domo at 
Helts &e. it was adjudg'd good and certain enough, Hardr. 76, Arg. cites Patch. 1659, B. R. Fry Z 
v. Petchey. Pale 


Dewi 


1 


— 


Ejectment. 


f Collectivume contains many Buildings, as Barns, Stables &c. 4 Le. 16. pl. 56. 
Dams r v. Briddle worth. — 2 Le. 184. pl. 230. Mich, 32 Eliz. B. R. Hore v. 
uncle worth, S. C. in totidem Verbis. 


An Eje&ment lies of Underwood, tho* a Præcipe does not. 
n Rep. 482, 483. Mich. 22 Jac. Warren v. Wakely. 
on An Piectment cannot be of a Manor becauſe there cannot be an Tho” an K- 
feclwene of the Services but if they do expreſs farther 4 Oantity hergenc lies 


0 G of a Manoror 
Acres it is ſufficient, Per Richardſon and Hutton J. Her. 8 1. che 14 
(' 


ch. 4 Car. C. B. cited by them to be Hurtſton's Cale. ty of a Ma- 
= | nor if Attorn- 
nt of the Tenants may be proved yet it is not ſafe to bring Ejetment of a Manor, Het. 146. 
M- . 


ich. 5 Car. C. 6. Warden's Caſe. 


jectione Firmæ of a Leaſe of Tithes appertaining to ſuch a Chap- Jo. 321 pl. 
Th 9 Gd it did not lie of Tithes only, but that it might of * Jduyn 


. v. Wine, 
"ha Rectory, or ſuch a Chapel, and of the Tithes thereunto be- F © but 


ing. ſo as he may be ejected from a Thing in Poſſeſſion whereot Rated that 
472 Factas Pofſeſſonem may be, but not of Tithes only; Cu- the Eject- 


! 2 1 ment was 
+ adviſare vulc. But afterwards adjudg'd tor the Plaintiff. Cro. Pm 


: ＋ 
(. 301. pl. 4 Paſch. 9 Car. B. K. Baldwin v. Wine. delenging 
to the Rec- 
D. in R. and A and that after Verdict for he Plaintiff it was moved that the Declaration 
of 00d, becauſe it did not allege that the Tithes were appertaining to the Rectory of TD. 
* Sale ir was adjudg'd per tot Cur, quod Querens nil capiat per Breve. —— Mar. 32. in 
14 Trin. 15 Car. Jones J. ſaid, it had been adjudg'd that an EjeCtment will lic of Tithes. 


26. A judgment in B. R in Ireland in an Ejectione Firmæ, brought Cro. J. 146 
there de Piſcaria in ſuch a River, was reverſed in B. R. here, becauſe Hi 4 Jac 


; - . 3. K in Ca'e 
n Fjetione Firme lies not thereot, no more than of a Common Ap- „ ri 


render, or a Rent; Arg. and the Court held that Ejectment would v. Molineus. 
wot lie of a Fiſhery. Cro. C. 492. pl. 17. Mich. 13 Car. B. R. 8. F. doubt- 


ed. — An 
Herbert V. Laughluy n. Ejectmeut 


vill not lie of a Fiſhery, nor in wg Caſe but where there may be an Entry and Expulſion ; and 
an cannot be of a Fiſhery, eſpecially in this Caſe, where it was of a Fifhcry im the River Tyne, 
which cannot paſs by the Name of ſo many Acres Aqua co opert', becanſe it is nor like a Pond, 
there the very Soil is the Property of another; but this is only a Freedom to Fiſh in that River. 
{ Mod. 277, 278. Trin. 10 Geo. in Caſe of Waddy v. Newton. 


27. In Eje&ment it was doubted whether it well lie de ano Crofto, 1 194. 
tecauſe it is a Word of uncertain Signification. Sty. 30. 364. Trin. - gr 16.4). 


0 1 oll. Ch. . 
23 Car. and Hill. 1652. Aſhworth v. Staley. a ſard, that 
| | Ejectment 

ved lie de uno Crofto.— Per Twiſdem. J. tho* an Ej-Etment will not lie of a Crott, yet 


t will lie de uno Crofto call'd Black acre; For this is certain enough to be delivered in Execu- 
tion, and ſo he ſaid it was adjudg'd in one Fairbcard's Caſe. Lev. 51. Hill. 13 & 14 Car. 2. 


28. An Ejectment lies not of 3000 Acres of Waſte, becauſe the 
Word Waſte is uncertain, and may contain Land of of any Quality, 
and the Sheriff will be at a Loſs what Land co deliver; Adjudg'd. 
Hardr, 57, 58. Paſch. 1658. Hancock v. Price. "IIS 
29. Ejectment was brought inter alia de uno Stabals. It was moved 5 in 
that it did not lie, but upon View ot Preſidents, in $4 B. of Recove- 2 LB 
nes ſuttered de Stabulo, it was reſolv'd that it well lies. Lev. 58. cres, $ C. 
till, 13 & 14 Car. 2. Dacres's Caſe. and held that 
it lies. 
zo. Ejectment will not lie of a Free Warren, Keb. Soo. pl. 55. 
Fuch, 15 Car. 2. B. R. Tremain v. Sands. 


402 31. An 


N 2 Ta oe, . 
_ 
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31. An Ejcetment lies not de Pannagio, which is but a Prieſſeg 7 


take Pannage ; Adjudg'd. Lev. 212. Hill. 16 & 1) Car. 2. Þ 
ble v. Stern. lies of e Cloſe if N 
Palm. 338. 32. Ejectment lies of a Cloſe if a Name be given to i:; 
S Þ. per. Cro ]. bow in pl. 3. Hill. 20 Jac. B. R. ; Fer Cur 


Cur that it 
lies of a Cloſe containing 3 Acres of Land, and that ſo it has been agjudg'd here, becau 
fi ient for the Sheriff ro give Poſſeſſion upon; but that otherwiſe it lies not. 


ay how many Acres it is ill. Sid, 229. at the End of pl. 26. cites it as adjudg'd, Mick 160. * 


© it is fu. 


4 
LN 


33. Where a Statute is extended it cannot be tried in an Fje&men: 
if it be /atis/fied or not, but the only Remedy is by Scire Facias ad 
Comp. or Bill in Chancery; but where Land is extended on an Elegu 
the Debt and yearly Value appears on Record, and it may be well 
known when the Debt is paid, and may come in Evidence on a Trial 
in EjeEtment. Vern. 50. pl. 49. Paſch, 1682. Arg. E. of Huntington 
v. Greenvill. 
34. Ejectment lies not De Tenemento. Cro. E. 116. pl. 20. Mich, 
| 30 & 31 Eliz. B. R. in Caſe of Auſtin v. Courtney. 
1 Salk. 255. 35. De Mineris Carbonum in Parochia de D. &c. generally mt ſayin; 
pl 7 Whit- Hou many Mines &c. Upon Error brought the Court inclined that 
2 the Judgment was erroneous ; but then the Plaintiff produced ſeveril 
S. C and Precedents in Durham, and alleged that all the Entries in Durham in E. 
becauſe it jectments for Coal Mines were the ſame as in this Caſe ; ſo the Judgment 
23 de Was affirmed. Carth. 27). Paſch. 5 W. & M. in B. R. Andreys y, 
388 Whittingham. | 


that TJudg- | 

— affirmed 4 Mod. 143. S. C. and Judgment affirmed for the fame Reaſon. _—. 
Comb 201. Ambroſe v. Whittingham, S. C. Holt Ch. J. hæſitavit; but the Judgment was affirm 
ed. — Show. 364. S. C. but no judgment, | 


36. An Ejectment was brought in the Exchequer de minnutis Decimis, 
and upon Not Guilty pleaded, Verdict tor the Plaintiff; And Mr, 
Cheſhyre, about five or tix Years ago, moved in Arreſt of Judgment, 
that an Ejectment would not lie for ſmall Tithes, 1it, Becaule Eggs 
are ſmall Tithes, and it is abſurd to ſay, that an Ejectment would 
lie of an Egg. 2dly, Becauſe the Sheriff does not know of what he 
is to deliver Poſſeſſion upon an Habere Facias Poſſeſſionem, ſed non 
allocatur; becauſe it has been adjudged, that an Ejectment lies 
Meol, being Tithe, and by the ſame Reaſon for an Egg ; And there- 
tore by all the Barons Judgment was given for the Plaintiff and cited 
11 Rep. 25. Ex Relatione M'ri Cheſhire. 2 Ld. Raym. Rep. 189. Trin. 
1 Ann. Camell v. Clavering. | 


—— 


— 


L) Of what it lies. By what Name or Deſcription, 


I. 5 — of Ward lies not of the Body, but only of the Land, and 
Raviſhment of Ward and Body. Br. Ejectione, pl. 10. ciies 

14 E. 3. | : 
wr An Ejectione Firmæ was brought de «no Cubiculo, and Exception 
was taken to it ; but the Exception was diſallowed. The Declaration 
was Special, viz, Of a Leaſe unius Cubiculi, per nomen unius Cub!- 
culi, being in ſuch a Houſe in the middle Story of rhe ſaid Houſe. 
And the Declaration was holden good enough,; and the Word Cur 


culum is a more apt Word than the Word Camera; and ſuch was the 
()v12100 
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1 


05 gion ot Wray Ch. J. 3 Le. 210. pl. 275. Trin. 36 Eliz. B. R. 


ind it was ſaid that Ejectione Firma brought de una Rooma had 
(> adjudged good in this Court. 3 Le. 210. in S. C. 

Fjectione Firme 3 The Declaration was De uno Meſſuagio five 3 Le. 229. 
e--mexto and four Acres of Land to the ſame belonging; The Court Pl 396.5. C. 
1d clearly that no Judgment ſhould be given tor the Meiſuage, and |, 


lud cannot be properly ſaid to belong to an Houſe; yet it was good 3 wy 


tr the four Acres. The Plaintiff releaſed his Damages, and Judg- Acres it is 
"ent was given accordingly. Cro. E. 186. pl. 8. Trin. 32 Eliz. B. R. ert 


enough; 
Wood v. Payne. For the 

k 3 Words (to 
% {ame belong ing) are meerly void ; and Plaintift recovered Damages and had Judgment. 
Feftment de Mefluagio ſive Tenemento is not good for the Uncertainty. Poph. 197. Mich. 2 Car. 
inn, —— S. P. and a Judgment in C. B. was reverſed for the Uncertainty. Noy $6. Rocheſter 
\ Keckhouſe. _— Cro. J. 125. in pl. 9. cites S. P. to have been adjudged ill. Sid. 295. 
1 15. Trin. 18 Car. 2. B R. Burbury v. Yeomans S. P., ruled accordingly. And it was ſaid per 
bm, that, as this Caſe is, the Plaintiff cannot aid himſelf by releaſing ot the Party as perhaps he 
night if there had been Lands alſo in the Declaration. But Twiſden 1aid, that if it had been de 
0 Mefſuagio five Tenemento vocato the Black Swan &c. it had been good; becauſe that would 
ke aſcertained It, 2 Keb. $2. pl. 8 1. S. C.— 3 Mod. 238. Trin 4 fac. 2. B R. 
eum v. Coniers, $ P. adjudged accordingly ; for Tenement is a Word of an uncertain Significa- 
00; it may be an Advowlon, a Houſe or Land, but Meſſuagium five Tenementam called the 
Zack Swan, would be good. So de Butgo ſive Tenemento is not good any more than de Meſſu- 
wo five Tenemento; adjudged. Poph. 203. Mich. 2 Car. B. R. Rocheſter v Rickhouſe. 
but tro uno Meſſuagio ſive Burg ag io in Hay infra muros the Court held it to be good, and that. an 
Fettment lies well de Burgagio ; and that Meſluagium & Burgagium ſignify the ſame Thing in a 
rough, Hardr. 173. pl. 2. Mich. 12 Car. 2. in Scacc. Danvers v. Wellington. 


5. Ejectione Firme of ſeven Cloſes, one called Green Mead, and ſo * Cro E. 
re to the other ſeveral Names; is well enough; tor when a Name 339. pl. 3. 
given to every Cloſe, although the * Contents of the Acres are not Mich, 36 & 
| . a * 37 KElix. 
wetioned, viz. So many of Land, ſo many of Paſture &c. it is ſuffi- 3“ R. for- 
cent, though it were more formal to expreſs the Acres; and it is dan v. Clea- 
ded by the Statute of Jeofails, and the Court is aſcertained ot the bourne, 8 P. 


Truh, And Popham Attorney ſaid, he had known it thrice ſo ad- Fut the 


piged ; and the Plaintiff had Judgment. Cro. E. 235. pl. 1. Paſch. rye 
I kliz in Scacc. Jones v. Hoel. the Cloſe 
had a Name 


pren to it, & adjornatur. — Godb. 53. pl. 66. Mich, 28 & 29 Eliz. B. R. the Number of 
Acres ought to be ſet forth; and ſays that ſo it was adjudged iu a Shropſhire Caſe In Eject- 
em ef a Cloſe if he does not give it a Name, nor declare of what Nature the Land is, it is not 
pc; Per Roll Ch. J. Sty. 193, 194. Hill. 1649. Meers v. French, 


b. An Ejectment lies not de Canina, ( Anglice a Kitchen ) becauſe of It was ſaid 


liz Uncertainty, for any Room by Urge may be made a Kitchen. àt Bir that 
Miudged 0 : - 4 a . 3 Jac. in 
Cuczed, though a Caſe in 2 Jac. was cited, where it was "angel GY on ©. 


ut it lay pro Coquina. Noy 109. Trin. 2 Jac. Ford v. Lerk. jeftment ac 

* ; Coquina * 4% 
eder good, but that it has been adjudged here by Bill to be good enough; but Coke ſaid it ſeems 
* * enough by Writ. — 8. C. cited Roll Rep. 55. in pl. 29. to have been adjudged 
00 o 8 | 


7 An Ejectment lies not of 4 Cloſe containing three Acres without Roll Rep. 
"nz of what Nature the Acres are, as Land, Meadow, Paſture, 55 Pl. 2. 


cod &c. becauſe the Poſſeſſion is to be recovered by Habere Facias —— 


Aeffionem, and muſt follow the Form of other Writs of like Na- S. C. ad- 
Ae, as a Writ of Right, of Ward, Ejectment de Gard &c. Ad- judged a- 


ed, and Judgment arreſted accordingly, though the Name of the Faint * 
ue was iulerted in the Declarati R Mich 4 "rem 
68 Merted 10 TOC CLaratlon, II Nep. 55. ICh. 12 Jac- The Name 
ill 8 Caſe. and Qum- 
tity will not 


* vithout the Quality, and Certainty ought to be compriſed, becauſe the Poſſeſſion is to be — 
cover 


* — 


1 — — 
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z1. An Ejcerment lies not de Pannagio, which is but a Priviteys © 


take Pannage ; Adjudg'd. Lev. 212. Hill. 16 K 1) Ca 


r. 
ble v. Stern. 6.5 EM 2. Pen. b 0 
palm 338. 32. Ejectment lies a e it a Name be given to it; Pe 
8 P. per : | * Fer Cur 1 
SY ny . J "oP in hs 8 mn We R. 2 * 
lie: Cloſe containin cres o „and that ſo it has been aqjudg' 1 : 
Lei * he Sheriff * Poſſeſſion upon; but that 3 lick a vr 1 * fs wy 
1% how many Acres it is ill. Sid, 229. at the End of pl. 26, cites it as adjudg'd, Mich. 1g (4, ,* tr the 
23. Where a Statute is extended it cannot be tried in an Fje& mer * 
if it be ſatis/ied or not, but the only Remedy is by Scire Faciag ag 
Comp. or Bill in Chancery; but where Land is extended on an Elen e 6 
the Debt and yearly Value appears on Record, and it may be wel bn 
known when the Debt is paid, and may come in Evidence on a Trial = 
in Ejectment. Vern. 50. pl. 49. Paſch. 1682. Arg. E. ot Huntington = 
v. Greenvill. Grim 
34. Ejectment lies not De Tenemento. Cro. E. 116. pl. 20. Mich, Wii 


| 30 & 31 Eliz. B. R. in Caſe of Auſtin v. Courtney. 
1 Salk. 253. 35. De Aineris Carbonum in Parochia de D. &c. . not ſayin 
pl. 2 Whit- x7, many Mines &c. Upon Error brought the Court inclined that 


1 the judgment was erroneous ; but then the Plaintiff produced ſeveral 


S.C and > Precedents in Durham, and alleged that all the Entries in Durham in E. 
becauſe it jectments for Coal Mines were the ſame as in this Caſe ; ſo the Judgment 
was the con- Was affirmed. Carth. 211. Paſch. 5 W. & M. in B. R. Andreys v. 


t ſe * 
333 Whittingham. | 
that Judg- ; | 
ment was affirmed 4 Mod. 143. S. C. and Judgment affirmed for the ſame Reaſon. _—. 
Comb 201. Ambroſe v. Whittingham, S. C. Holt Ch. J. hæſitavit; but the Judgment was affrm- 
ed. — Show. 364. S. C. but no Judgment, | 


36. An Ejectment was brought in the Exchequer de minutis Decinis, 
and upon Not Guilty pleaded, Verdict tor the Plaintiff; And Mr, 
Cheſhyre, about five or tix Years ago, moved in Arreſt of Judgment, 
that an Ejectment would not lie for ſmall Tithes, 1it, Becaule Eggs 
are ſmall Tithes, and it is abſurd to ſay, that an Ejectment would 
lie of an Egg. 2dly, Becauſe the Sheriff does not know of what he 
is to deliver Poſſeſſion upon an Habere Facias Poſſeſſionem, fed non 
allocatur; becauſe it has been adjudged, that an Ejectment lies of 
} col, being Tithe, and by the ſame Reaſon for an Egg; And there- 
tore by all the Barons Judgment was given for the Plaintiff and cited 
11 Rep. 25. Ex Relatione M'ri Cheſhire, 2 Ld. Raym. Rep. 189. Trin. 
1 Ann. Camell v. Clavering. 


3 
——_— 


(L) Of what it lies. By what Name or Deſcription. 


I. Felt ment of Ward lies not of the Body, but only of the Land, and 
Raviſhment of Ward and Body. Br. Ejectione, pl. 10. cuts 

14 E. 3. | 
14 An Ejectione Firme was brought de «no Cubiculo, and Exception 
was taken to it; but the Exception was diſallowed. The Declaration 
was Special, viz, Of a Leaſe unius Cubiculi, per nomen unius Cubi- 
culi, being in ſuch a Houſe in the middle Story of the ſaid Houſe, 
And the Declaration was holden good enough; and the Word Cub 


culum is a more apt Word than the Word Camera; and ſuch was the 
()p:2100 
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0 ot Wray Ch. J. 3 Le. 210. pl. 215. Trin. 36 Eliz. B. R. | 


ul it was ſaid that Ejectione Firmæ brought de una Rooma had 
* adjudged good in this Court. 3 Le. 210. in S. C. 

Electione Firme 3 The Declaration was De uno Meſſuagio five 3 Le. 229. 
e-mexto and four Acres ot Land to the ſame belonging; The Court =? 4 0g 
ed clearly that no Judgment ſhould be given for the Meiſuage, and hat oo 
land cannot be properly ſaid to belong to an Houſe; yet it was good the four 
ir the four Acres. The Plaintiff releaſed his Damages, and Judg- Acres it is 
went was given accordingly. Cro. E. 186. pl. 8. Trin. 32 Eliz. B. R. Certain 


enough; 
Wood v. Payne. For The 

: 1 Words (to 
% fame belong ing) are meerly void ; and Plaintiff recovered Damages and had judgment. 
Feftment de Me ſluag io five Tenemento is not good for the Uncertainty. Poph. 197. Mich. 2 Car. 
lon, — S. P. and a Judgment in C. B. was reverſed for the Uncertainty. Noy $6. Rocheſter 
« Keckhouſe. _— Cro. J. 125. in pl. 9. cites S. P. to have been adjudged ill. Sid. 295. 
1 Trin. 18 Car. 2. B R. Burbury v. Yeomans S. P., ruled accordingly. And it was ſaid per 
bum, that, as this Caſe is, the Plaintiff cannot aid himſelf by releaſing of the Party as perhaps he 
night if there had been Lands alſo in the Declaration. But Twiſden 1aid, that if it had been de 
0 Meſſuagio five Tenemento vocato the Black Swan &c. it had been good; becauſe that would 
kire aſcertained it. 2 Keb. 82. pl. 81. S. C.— 3 Mod. 238. Trin 4 Jac. 2. B R. 
Eyham v. Coniers, S P. adjudged accordingly ; for Tenement is a Word of an uncertain Significa- 
ton; it may be an Advowion, a Houſe or Land, but Meſſuagium five Tenementum called the 
Jack Swan, would be good, So de Butgo five Tenemento is not good any more than de Meſſu- 
wo hve Tevemento ; adjudged. Poph. 203. Mich. 2 Car. B. R. Rocheſter v Rickhouſe. 
but fro uno Aleſſuagio ſive Burgag io in Hay infra muros the Court held it to be good, and that. an 
Eettment lies well de Burgagio ; and that Mefluagium & Burgagium ſignify the ſame Thing in a 
rough, Hardr, 173. pl. 2. Mich. 12 Car. 2. in Scacc. Danvers v. Wellington. 


5. Ejectione Firmæ of ſeven Clyſes, one called Green Mead, and ſo * Cro E. 
re to the other ſeveral Names; is well enough; tor when a Name 239. pl. 3. 


given to every Cloſe, although the * Contents of the Acres are not Ach. 36 & 
| . * 37 Elix. 
metioned, viz. So many of Land, ſo many of Paſture &c. it is ſuffi- ;“ R. for- 


cent, though 1t were more formal to expreſs the Acres; and it is dan v. Clea- 
ded by the Statute of Jeoftails, and the Court is aſcertained ot the bourne, S. F. 


Truh, And Popham Attorney ſaid, he had known it thrice ſo ad- 5 the 
Gurt Was 


Aged; and the Plaintiff had Judgment. Cro. E. 235. pl. 1. Palch. qivided cho- 

I Elz. in Scacc. Jones v. Hoel. the Cloſe 

| had a Name 

piren to it, & adjornatur. — Godb. 53. pl. 66. Mich, 28 & 29 Eliz. B. R. the Number of 
Acres ought to be fer forth; and ſays that ſo it was adjudged iu a Shropſhire Caſe In Eje&t- 
ent et a Cloſe if he does not give it a Name, nor declare of what Nature the Land is, it is not 
00, Per Roll Ch. J. Sty. 193, 194. Hill. 1649. Meers v. French. 


6. An Ejectment lies not de Canina, (Anglice a Kitchen ) becauſe of It was ſaid 
liz Uncertainty, for any Room by Utage may be made a Kitchen. ** Ber that 
ind - : - x : f 3 Jac. in 
Atuczed, though a Caſe in 2 Jac. was cited, where it was 5 EN. 
tut it lay pro Coquina. Noy 109. Trin. 2 Jac. Ford v. Lerk. jectment 9c 
| | Coquina w 48 
det good, bat that it has been adjudged here by Bill to be good enough; but Coke ſaid it ſeems 
. as enough by Writ. ———— 8. C. cited Roll Rep. 55. in pl. 29. to have been adjudged 
good. 


An Ejectment lies not of a Cloſe containing three Acres without Roll Rep. 
urs of what Nature the Acres are, as Land, Meadow, Paſture, l 
d &c. becauſe the Poſſeſſion is to be recovered by Habere Facias Sari 

aſſelfonem, and muſt follow the Form of other Writs of like Na- S. C. ad- 
en Asa Writ of Right, of Ward, Ejectment de Gard &c, Ad- judged a- 


ted, and Judgment arreſted accordingly, though the Name of the aint che 


lo! « Ve . . . laintiſft — 
e, Was inſerxted in the Declaration, 11 Rep. 55. Mich. 12 Jac. he Nan 
Wl] $ Caſe. and Qum- 


. tity will not 
* Fthout the Quality, and Certainty ought to be comprited, becauſe the Poſeſſion is to be — 
cover 


= == "7s 
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covered Bridgm. 56. cites 8 C. S C. affirmed for Law by Holt Ch I. SK. 


1. Paſch. 4 W. & M. in B R Cro. J. 124, 125 in pl 9. S. P. per Cur 
Certainty of the Lat d ought to be ſhewn and in what Place it lies 


10 
8. De una pecia Paſture con inen. 201 Acras Terræ ſeve Plus þ: 1 
Minus jacent” inter terras B. This after Verdict given was helg Ry 15 
& nihil Capiat per Billam. Jo. 400. pl. 9. Mich. B. R. Anon. by t! 
; 2. An Ejectment did not lie de 50 Acris Montani, becauſe that gut Whe 
Ons, 11 contain Arable, Wood, Paſture, or other Species. Upon a U . owl 
\ be Law E1TOT upon a Judgment our of Ireland, it was tor this Reaſon reveriey Ch.! 
in Calc of Palm 100 Paſch. 17 Jac. Stafford v. Macdonnough, 7 back 
kk 1]aare v not ol 
Fiſher. (Sup pl. 19) It Wat 
12. A judgment in Ejectione Firmæ was reverſed, becauſe the Pe. A > 
claration was of 4 M:ſſuage, and of 40 Acres of Lan, Meadow and 4. Land 
ture thereto appertat ning, and it was not ſet forth how much there wa Land 
of each ot them. Cro. C. 513. pl. 13. Hill. 15 Car. B. R. Many y ae} 
Nichols. | WE 
Mar 96. pl. 13. Ejectment de uno Repgſitorio was found for the Plaintiff, Con = 
166. Sprißgg Error bronght Crooke and Berkley held, that Repolitorium ſhould be 
v. Rawlen- ; 5 Varehouſe, but Bramptton and Jones held that it was u. * 
Ton. S. C. ad- intended a Warehouſe, Brampf Jo eld that it was un (uere 
judged ac- certain, and the greater Opinion ot the Juſtices at Serjeant's-Inn was, Land 
cordingly.— that it was not good, whereupon Berkley retracted his Opinion, and upon 
Cro Ca the Judgment was reverſed. Jo. 454. pl. 2. Patch, 16 Car. B. R and de 
pl. 10 S. C. Wnori Rawlſon 
it wis oh- prigg V- . s Rep. I 
Þ pus cre is a Cupboard as well as a Warehouſe, and a Cupboard is a Perſonal Thing, of hi: = 
Eie&tment will nor lie. The Court was divided, and woula adviſe, and they contirning afterward 
divided, the Defendant in Error commenced a new Action, and conſented that this Judgment hoy! — 
be reveried —— 8. C. cited Mar. 134: by 3rampſton Ch. J. but he ſaid it would have ben good if 
it had been ſaid Arglice a Warchoulc. 
14. Ejectment was brought de qnatucr Molendinis, without expvcſſin 
whether they were Wind-1l!s or Water-Mills. Hales faid, that it! 
well enough; the Precedents in the Regiſter are to. Mod. go. pl. 55 
Mich. 22 Car. B. R. Fitzgerald v. Maskal. . IF 
15. The Ejectment likewiſe was of ſo many Acres Jampuor & Brier, 0 
uct expreſſing how many of each. Cur. That has always been held gooc Thorp ; 
Mod. go. pl. 55. Mich. 22 Car. 2. B. R. Fitzgerald v. Maskal. „%%, 
16 An Ejectment lies de quam Leco vocat' the Veſtry in D. for thi 2. Ej 
is a ſufficient Deſcription, ſo that Execution may be had thereof; A //!! 
judged. 3 Lev. 96, 97. Hill 34 Car. 2. Hutchinſon v. Puller. quod n. 
17. Ejectment F ve Cloſes of Arable and Paſture, called E ©! \\ a: 
taining 20 Acres in D. Upon Not Guilty pleaded Verdict was t9 3. It 
the Plaintiff, but Judgment was arreſted, becauſe Ejectment lies not th 
20 Acres ot Arable and Paſture, without ſhewing how much of the one, 11 *rend 
cw much of the other, and Clauſum does not help the Matter; j 5. Le 
ga is a known Meaſure, fo is Bovata, Hida, Caruca, but Claulum bſer, ol 
not fo certain in Law, and the adding a Name to the Clole is nothing Were ine 
and Holt Ch. J. affirmed Savil's Caſe for Law. 1 Salk. 254 pl ln, : 
Paſch. 4 W. & M. in B. R. Knight v. Syms. e. 
18. The Court ſeemed clear of Opinion, that a C/1rch is demand, 
ty the N. a Mcſſuage, bur ſaid O 5 Counſel agi . 53%: 1 
the Name of a Meſſuage, bur ſaid they would hear the = fre Adm 
as to that. 1 Salk. 256. pl. J. Hill 11 W. 3. C. B. Hulling wor") lth ay, 


Brewiter. | | 

19. A Writ of Error was brought upon a Judgment given in an 
j ctione Firmæ in Ireland, and it was atligned tor Error, that te 4 
jectment was brought (inter alia) of govo Acres of Montan, —_ 


CV 


EKEjectment. 


„ 8 


Word it was ſaid was of an uncertain Signification, and did only de- 
te the Situation, and not any particular Sort of Land, and after di- 
es Arguments at the Bar, the Judges of this Court wrote to the 
Ages ot Ireland to inform them, it. Whether Mountain-Land ſigni- 
red only Land ſo ſituated, or that it ſignified any particular Sort of 
Land. adly, Whether Land had uſually been demanded in a Præcipe 
yy chat Name, and Fines uſually levied ot Land by that Name. 3dly, 
Whether Ejectments had been uſually brought of Land by that Name; 
o which Letter the Ch. J. ot B. R. and the Ch. J. of C. B. and the 
Ch, B. of the Exchequer, and ſeveral others of the Irith Judges, ſear 
Mack an Anſwer, and to the firit Quere ſaid, that Mountain-Land did 
not only ſignify Land fo ſituated, but alſo coarfe barren Land, whether 
it was covered with Furze, Heath, or Stony; and the Lord Chancel- 
Jr of Ireland, in Anſwer to a Letter which Parker Ch. J. wrote to 
tim upon this Matter ſaid, that Mountain- Land fignified coarſe barten 
Land, whether it was Mountainous or not, and that he knew ſome ſuch 
Lind called by that Name, which was no High Grounds, To the ſe- 
cond Quære the Judges anſwered, that Fines had been levied, and Re- 
coveries ſuffered ot Land by that Name, in the Reign ot Jac. 1. and 
n every ſucceeding Reign, none of which had been called in Queſti- 
ou, and ſent over very many Precedents of the ſame. And to the third 
(uzre they anſwered, that Ejectments had been trequently brought of 
Land by that Name, many Precedents whereof they alſo ſent over, 
won which Reaſons this Court affirmed the Judgment given in Ireland, 
id denied the Judgment of Reverſal in Macduncock's Cale, 2 Roll 
12 to be Law. MS. Rep. Mich. 4 Geo. B., R. Earl ot Kildare 
„ Filter, 


(M) For whom it lies. 


IF A. ejects B. and aſter C. ejects A. there B. ſhall not have Writ 
ot Ejectment againit C. the ſecond Ejector, Per Kyrk, which 
Ttorp agreed; For the firſt Owner hall not have Treſpaſs againſt the ſe- 
and 77eſpaſſor. Br. Ejectione &c. pl. 8. cites 38 All: 9. 
2 tjectment ot Ward, where he who ejelts me aliens to another, yet 
fall have Ejectione Cuſiodiæ againſt him who ejects me ; Per Hank. 
quad non negatur, and yet a Man ſhall recover the Land by EjeEtmenc 
a Ward, Br. Ejectione, pl. 2. cites 12 H. 4. 10. 
3. It a Leaſe for Years be made at Lammas to commence at Michael- 
da, the Letiee cannot have Ejectione Firmæ before Michaelmas. Br. 
Wrender, pl. 25. cites 37 H. 6. 1). 
5. Leſſee for Years of Copyholder may have Ejectment before Admiſſion of It Copyho'd- 
or any Preſentment that he is Heir. N. B. in this Caſe 19 Years er makes 
ele incurred in Intancy, and after the Court was not held in ſeveral Loo =_ 
Lem, and then the Steward retuſed to admit. Le. 100. pl. 128. Paſch. 333 
0 Liz, B wm ny 
K. Rumney v. Eves. maintain an 
. 5 . Ejectment. 
1. 59 pl. 709 Hill. 39 Eliz. B. R. Stoper v. Gibſon. Ruled, that the Leaſe was good be- 


* Admitrance, but otherwiſe of a Surrender before Admittance. Mo. 596, pl. 813. Paſch. 35 
Un. Zullock v. Dibley. e 59 P 3 5 


4 R 3. If 


r — 


— 
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enen 


6. If a Stranger enters on the Queens Farmer, he yains an Eflate 1, 
Years, and it he makes a Leaſe to another, his Leſſce may maintain wr 1 
Ejectment. 3 Le. 206. pl. 265. Paſch. 30 Eliz. in the Exchequer, P 
i Anon. : of 
It the King's 7. Copyholder of Inheritance of a Manor in the Hands of the King is 0 
Copy holder ouſted ; It was held, that he has not gained an Eſtate fo as he may me 1o4* 
be ouſted, a Leaſe for Years, upon which his Leſee may maintain an Ejecin,y, 4 
;ruder makes but be hath but a. Poſſeſſion againſt all Strangers. 3 Le. 221. pl. 297 . 
3 Leaſe for Patch. 30 Eliz. B. R. Anderlon v. Hey ward. | idk ] 
ears, this 2 
Leſſee ſhall not have Ejeftment if ouſted, but he ſhall have Action of Treſpaſs againſt any Straner 
Cited per Gawdy J. Owen 16. as adjudged, 34 Efiz. in the Caſe ot Badington v. Hale. FI 1 1 
e 
| of C 
8. Leſſee of the King may bring an Ejectment, though the King be 
not put out of Poſſeſſion; Per Fenner, to which Pophaim agreed, Cr. 13 
E. 332. pl. 9. Trin. 36 Eliz. B. R. in Caſe of Lee v. Norris, Hutt, 
8. A Declaration of a Leaſe made by Keverfroner during the LN 15 
a Fointreſs, as * by the Special Verdict, for the Leate wiz an 
made the 11th of January, habena* from Mich, before, and the Join. ; 
treſs died after Mich. Refolved that the Declaration was good; For 14 
being " Indenture (as it was found) it is good between the Pa. oy 
ties, and the Jointreſs being dead, it thall be ſaid to begin according iu the 
to the Time limited by the Indenture, and he cannot declare ig any Day | 
other Manner, but if it had been without Deed, peradventure it had wot 
been otherwife. Cro. E. $22. pl. 10. Paſch. 36 Eliz. B. R. Read ad Wi (iy 
. Morpeh v. Errington. 
Yelv. 1. 4. Husband and Wife had Right to enter into certain Lands i» the Right A 
81 2 Wife, and a Deed of Leaſe tor Years is written ia the Naie g the 17 Ci 
Wilſon v. Husband and Wife, to one A. tor to try the Title, and alſo a Letter 170 R: 
Rich, S. P. Attorney to B. to enter into the Land, and to deliver the ſaid Dad if . J. 
held e con- Leaſe to the ſaid A. in the Name of the Husband aud Wife, and as yell 
22 „wa the Letter of Attorney as the ſaid Deed of Leaſe, are ſealed by the 16, 
bring = faid Husband and Wife with their Seals, and Entry and Delivery! Hardr 
jectment made accordingly ; The ſaid A. enters, and 27 Ejectment brings at Cale 
of the Ejectione Firm#, and the whole Matter atoreſaid was found by Spe- 17. 
Ib cial Verdict, and the Plaintiff had Judgment to recover, tor the lpe cites E 
2 Mod. Cial Matter found by Verdict, i. e. the Deed of Leaſe, and che Leue inthe C 
270. in Cafe of Attorney, do maintain the Declaration well enough, and here 1s Land 
of Froſ- Leaſe made by Husband and W ite, according to that the Plaintiff a Spar 
Sterling declared. 2 Le. 200. pl. 253. Mich. 26 Eliz. B. R. Cooper's Caſe, 5 
Cro. 2. 676. 9. If Copy bolder makes Leaſe for a Year warranted by the Cutom leſſee 
| 4. Spark's Leſſee ſhall maintain an Ejectment, and per Popham, he ſpall mg 4 !! 
S P. dy tain it tho the Leaſe was not warranted by the Cuſtom. Mo. 509. f «a P. 
Popham, 776. Trin. 41. Eliz. B. R. Sparke's Caſc. dl e Cor 
quod Gaw- | ond: 
dy conceſſit. kt be 
It was ruled 10. Ejectione Firmæ; A Leaſe was made by two Coparcentrs, * 115 6 
Pu Re- Declaration was, Quod demiſerunt; Rnled not good, dera berat 
Zate in Sur- ſeveral Leaſe of each of them for his Part. Mo. 682. pl. 939. ieh Trin, > 
ry, Summer 42 & 43 Eliz. B. R. Milliner v. Robinſon. bakery 
. | 
W. 3. upon Evidence at a Trial, that Coparcener's may join in Ejectment and Holt ſaid that! 10 


Caſe in Mo, 682. pl. 939. is not Law. Ld. Raym Rep. 726. Boner v. Juner. [ by hi 
8 | Th 36 } IS 


* 
4 


29 


Ejectment. | 3 39 
d deviſed to Perſons in Truſt to let Leaſes, and diſtribute So where 


0 

e ſt Kindred of Deviſor, th the Deviſe 
o twenty of the poore indred of Deviſor, the twenty 

e have only a Confidence, and not an Intereſt, fo the have 5 the 


erower to make Leaſe to try Title in Ejectment. Mo. 953. pl. ſhould Babs 


ich. 2. Jac. Griffith v. Smith. the letting 
f | and /etting 
Lund during the Minority of bis Heir, the Truſtees cannot make a Leaſe to try the Title ; Per 


þ bis Lat. 39. cites it as Reſolved 41 Eliz. Piggot's Caſe Cro. E 678. 534 Pigvor 
na | 4 Te Reaſon is becauſe they have an Authority only, and not an Intereſt. Ther White 


idk ). Lat, 135- 


> If a Copyholder without Licence makes a Leaſe for Years, the 
ſee which enters * Colour of that is a Diſſeiſor, and a Diſſei- 
's cannot maintain Ejectment. 2 Brownl. 40. Hill. 8 Jac. C. B. 


ſe of Petty v. Evans. | 
4 Le of a l in Socage ſhall have Ejectione Firmæ. And be ld 
Hut. 16. Paſch. 16 Jac. 833 


5 | 1 not ſhecun in 
bat the Heir was within Age at the Time &c. But note, that the Nonage of the Heir ap- 


e Declaration, and Judgment affirmed. Noy. 135. Simmonds v. Barham. 


yr int 


14 Leaſe in Writing is delivered upon the Land; and it was Ha- Sec 8 Mod. 


i a Die Datus, now when the Leſſee is upon the Land aſterwards 5 3 
n the ſame Day, it it a Diſſeiſin, but his Continuance there the next g Niod, 


Day by Virtue of that Leaſe purges the Diſſeiſin, and now he is 54. Adjudg- 
itully in of the Leaſe only, and ſo may maintain an Ejectment. ed. Mack- 


* 


Clayt. 2). pl. 47. Aug. 10 Car. Crawley J. Metcalf v. Stavely. donell v. 


Welden. 
16. Ejectment lies for Infant ; Per Mallet J. Mar. 143. Mich. It lies for 
1 Car. Leſſee of an 


in.— | ak WoW l Inſ ant. Noy. 
10 Rames v. Machlin. If Infant makes a Leaſe to try a Title it is a good Leaſe * ooo ach 
G. J. 2 Sid. 110. Mich. 1658. 


16. Diſſeiſee after Seiſure for the King on Outlawry of Diſſeiſor may. 
Hardr, 176. pl. 2. Hill 12 & 13 Car. 2. in Scacc. Hammond's 
(fe. — | 

. Tenant at Will cannot. Raym. 137. Trin. 17 Car. 2. B. R Sty. 380 
cites Blunden v. Baugh. * 8 

' F . as 1al 

nthe Caſe of Homes v. Bingley that Tenant at Will may make a Leaſe for Years to try a Title 
& Land, —S P. by Popham, which Gawdy agreed. Cro. E. 676. pl. 4. Trin 41 Eliz. B. R. 
b Spark's Caſe. — Hetl. 73. Hill. 3 Car. S. P. by Hutton. 


15. Leſſee for Vears mates a Leaſe at Will ; Leſſee at Will is Ouſted ; Roll Rep 3 
Leſſee for Years may maintain Ejectione Firmæ, cites 9 H. J. other- PI 5 Paſcb. 


nile if Leſſee for Years makes a Leaſe for Years, and Leſſee is Ouit- K. WS 


dd. Per Bridgman. Ch. J. Cart. Paſch. 18. Car. 2. C. B. v Grubtam 


| S. P refoly- 
the Contra as to Ouſter of Leſſee at Will —.—2 Bulſt. 219. S. C. and Coke Ch. J. ſaid it had been 
orul'd; and ſays that clearly upon a Poſſeſſion in Law, a Man ſhall never maintain an Ejectme. r 
hit he muſt have an actual Poſſeſſion. 


19. Conuſee of a Statute-Staple can bring no Ejectment before the Bur after he 
Lberate. Vent. 42. Mich. 21 Car. 2. B. R. Anon. - - may ; Arg. 


| : . ; 8$how. 40. 
Trn, 2 W, & M. in Caſe of Dighton v. Greenvill. But in Caſe of a Statute Merchant it 


baherwiſe; For there is no need of a Liberate ; Per Cur. Vent. 41. S. C. 


20. Vendee of Commiſſioners of Bankrupts cannot maintain Ejectment Vent 360. 
by bis Leſſee before Inrolment, tho? the Deed be intell'd alter the * © 1 
| Action natur, bu 


* „5 na 


— — * — — — 
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afterwards Aktion brought. 2. Jo. .  Paſch. a 35 
acjudg'd Bowers. : r Perry y, 
accor ingly. f 

Skinn. 30. pl. 6. 8 C. argued, and ſays it was held afterwards that Sale of Lands 
miſſioners muſt be by Deed inroll'd, and is void it otherwile——2 Show. 156. pl. 142. Berri 
Bowyer S. C. adjudg'd accordingly. om. 


It was ſo 21. Tenant by Elegit before Actual Entry may have Ejectione p; 

e mæ or Treſpaſs; Arg. Show. 40. Trin. 1 W. & M. in Caf 2 
rial at Bar. 1. 5 : e of 

Mod. 21. Dighton v. Greenvill. | 5 

Ogrel v. Ld, 22. Aſligument of a Term by Commiſſioners of Bankruptcy was made 


Arlington. to a Creditor, who betore Inrollment ot the Deed of Aſſignment 


made a Leaſe ro the Detandanr, and then the Deed was lorolled - } 


Per Cur. fuch a Leſſee cannot maintain an Ejectment, becauſe the 
Leaſe could not have been before the Inrollment; the Words or the 
Statute are, that Commiſſioners may fell by Deed inrolled, ſo u. 
out inrollment no Sale. Vide tamen. 2 Co. 26. a. 12 Mod. z. Mich. 
2 W. & M. Elliot and Danby. 


(N) Againſt whom it lies. 


1. IF the Heir himſelf enters and ouſts his Guardian of the Land, Writ 
of Fjettment of Ward lies not, but Writ of Intruſion of Ward, 
Br. Ejectione &c. pl. 11. cites 32 E. 3. 

2. Where Diſſeiſor makes a bKeoffment - reſerving Rent, this Rent 
ſhall not make him Parnor of the Land; quod nota Per Cur, Br, 
Parnor de Profits, pl. 15. cites 39 H 6. 44. 

3. It Maſter of the Cattle appoint his Servant to look to the Cattle 
being there, the Maſter and not the Servant ſhall be the Ejector, bur 
where no Servant is ſo appointed, if a Stranger come over the Ground 
while my Cattle are there he ſhall be the Ejector. Clayr. 29. pl. 50, 
Aſſiſa Mar. 10 Car. Vernon J. Rawclitt v. Booth. 

Ejectment lies nor for Leſſee tor Recovery of his Term again} 
Feoffee, becauſe he came to the Land by Title of Feotiment, and not 
by Torc, bur Quare Ejecit intra Terminum is given by Stat. W. 2.cap, 
24. per Vaughan Fes Vaugh. 127. Paſch. 21 Car. 2. C. B. in Cake 
of Hayes v. Bickerſta 


——_—_— 


IR — 


(O) In what Caſes it lies. 


I. 1 Poſſeſſion at the Time of the Ouſter a Man ſhall | 


not have an Ejectment. Kelw. 130. a. pl. 99. Caſus in- 

certi Temporis. a 

2. In an Ejectione Firmæ there ought to be a Right in Fact, and it 

is not ſufficient to be by Efoppel. Per Anderſon. Godb. 15. pl. 2% 
Paſch. 25 Eliz. C. B. in Skipwich's Caſe. 

3. In an Ejectione Firme it was obſerved by the Court tor an in. 

fallible Rule, That what may be reduced by a real Attion, dy be 


reduced by an Entry, (as in one Acre in the Name of more). Noy. 105. 


Trin. 2 Jac. C. B. Nichol's Cale. 


4. Ren: 
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Reni granted in Fee with Proviſo the Grantee may cater and retein Saund. 112: 


11 he be ſatisfied of the Profits, he may make Leaſe to try the Title 8. ©&— 
n Hectment. Lev. 170. Trin. 17 Car. 2. B. R. Jemmor v. Cooly. 8 C 


5. If a Sheriff ſells a Term on a Fieri Facias he cannot and muſt not 
pot the Perſon out of Poſſeſſion and the Fendce in, but the Vendee 
uſt bring his Ejectmenr, per Cur. 2 Show. 85. pl. 74. Hill. 31 & 
32 Car. 2. B. R. The King v. Dean and Bird. 


(P) What is Title ſufficient. 


RIT of Ejectment of Ward lies of Rent without Poſſe/Jron or 
Ser/in ; For there is PoſſeJjon in Law, becauſe it cannot be 
received till the Rent-Day. Contra of Land. Br. Ejectione &c. pl. 9. 
cites 11 H. 4. 64, 65. 

2 If Parſon leaſe his Rectoy for Years by Parol it is good, and 
Letjee ſhall have Tithes and Offerings as Incident, and it is good 
though there is no Parſonage Houſe, and but only Church and Church- 

Yard, and it ſuch Leſſee be ouſted he ſhall! have Ejectione Firme. Br. 
Leaſe, pl. 1.5. cites 15 H. 7, 8. And the ſame Law is ot a Hundred, 
[hid. cices T'rin. 6 H. 8. 

3. Upon Evidence it was agreed, that it a Leaſe for Tears be made to 
A. and delivered to B. to the Uſe of A. and B. enters to the Uſe of A. It 
b. be ejected, A. may have an Ejectione Firmæ Noy. 43. Purrell 
v, Biſhop. 

4 Fjeftment of a Leaſe of Zithes and ſhews it not by Deed; and be- 
cauſe Jithes cannot paſs without Deed, aiter Verdict tor the Plaintiff 
Exception was taken for this Cauſe and ruled to be Ill, and judgment 
fr the Detendant. Cro. J. 613. pl. 3. Paſch. 19 Jac. B. R. Swad- 
ling v. Piers. ; 

5. Grantee of u Rent with Pomer to enter and take the Profits till ſa- Saupd 112. 
tshed ot Arrears may maintain Ejectment, Raym. 158. Trin. 18 Car. why . thr 
. B. R. Jemmot v. Cooley. en 15%. 
158. 8. C 


but all theſe Books ſtate it as a Rent granted in Fee; But Sid. 262, Jenet v. Cowley, S. C. ſtates 
ts 2 Kent for Years, 


I. 


6. A. Leſſee for three Tears demiſes to B. for five Years who brings 2 Lev. 149. 


n Ejectment, and declares againſt the firſt Leſſor for foe Tears ; and up- 1 
on the Evidence it appeared, that he had Right bur tor three Years, be- this Verdig 


cauſe A, that leaſed to him had no more; and the Court were of Opi- againſt the 
mon, that the Plaintiff could have no Judgment. Freem. Rep. 4oo. Phintiff; 

fl. 522. Trin. 1695. Roe v. Williamſon. — 
hall be, That the Plaintiff recover Terminum ſuum prædictum, which is five Years, and the Le(- 
br's Intereſt does not continue ſo long. And perhaps the Defendant may be the Reverſioner after 
the three Years ended, and ſo the Leſſor of the Plaintiff will recover for two Years more than he 
bs Right to hold it. Wylde held accordingly, hut Twiſden ſeem'd e contra Et adjornatur— 


| — 490. pl. 31. S. C. the Court held the Declaration ill, and that the Plaintiff can have no 
gment. 


Payment of Rent to the Leſſor or to any for his Uſe is a ſufficient 
L::!: tor the Plainrift, it che Detc:.dant has no Title at all bur Poſſeſ- 
+ 8 ion. 


| 
j 
| 
| 
: 
It 
" 
| 
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Ejectment. 


ſion. ; Held per Scroggs Ch. J. 2 Show. 126. pl. tos. Trin. 32 K 


= 
B. R. Anon. 6. 
8. It a Leſſee holds over his Term, an Action of Treſpaſs can; be ran 
brought without an adual Entry, 5 Mod. 384. Hill. 9 W. ; he Ol 
3. B. R. 
Anon. bears 
9. If H. has Poſſeſſion of Land for 20 Years uninterrupted, and B. ,,. pd 
Poſſeſſion, upon which H. brings Ejectmenrt ; though H. is Plan Plant 
yer his Pofleſſion for 20 Years will be a good Title tor him, as well. Can 
it H. had been then in Poſſeſſion; becauſe Poſſeſſion for 20 Years hw 
by Virtue of the Statute of 21 Jac. 1. cap. 16. is like a Deſcent . ok 
Common Law which tolls the Entry, Ruled by Holt Ch. | Sum 2 
mer Athzes at Lincoln 11 W. 3. 1699. and at Ay lesbury. La. Raym ther 
Rep. 741. Stocker v. Berney. wiged | 
10. Cęſiy que Truſt of a Remainder executed by the Statute 2- Hg Ale 
ot Uſes has Eſtate ſuſicient to make a Leate. Gibb, 11. 18, pa 
1 Geo. 2. B. R. Shaw v. Weigh. ; . 
a Lta/: 
lar 
N md th 
: ; ct Jud, 
(Q) Pleadings. Declaration, gr th 
Kc. B 
| the Le 
t. JF a Leaſe is dated the 28th Day, and it is ſealed on the Land of. by the 
ter the Commencement of the Term, viz. the 29th Day, and the vell lu 
Ejectment is ſuppoſed and laid to be the zoth Day, this is well enough, prelcnt 
though rhe Leſſee did not enter on the 3oth Day but the Day beture; the fan 
Per Dyer. Dal. 105. pl. 47. Anno 15 Eliz. Covert v. Leonard. Ilz. ! 
2. The Plaintiff counts of a Leaſe ot the fourth Part of a Hu 6, E 
in N. in four Parts to be divided, by Force ot which he entered in ute 
Tenementa Preait” and was inde Poſſeſſionatus until the Detendant did Dae of 
eject him de Teuementis prediz” and held good. Cro. E. 286. pl. 2. hen ! 
Trin. 34 Eliz. B. R. Rawſon v. Maynard. ute 1 
3. Exception to a Declaration in an Ejectione Firmœ becauſe it an leiſe 2 
a Poſſeſſione ſua (inde) cjecit; where it ought to be according to the (2b. pl 
Suppoſal ot the Writ. Dad a Firma ſua ejecit, all the Juſtices held 9. E 
that the Word (inde) bad Relation to ike Farm, and ſhall be as much Hauen. 
as it he had ſaid, a Poſſeſſione Firmæ; and the Declaration was tuled peed 
to be good notwithſtanding the Exception. Godb. 71. pl. 85. Mich. Jucgm 
28 & 29 Eliz, B. R. Anon. In % 
4. Allo it was of three Cloſes, naming them with a, viz. containing i Difle 
by Eftimation 30 Acres, which was objected did contain no Cerraiaty, Ut alte 
where he ought to have alleged in Fact, that they did contain io WF, an 
many Acres. But it was holden by all the Juſtices, that although be WW. 
does not put in the Declaration the Certatnty of the Acres, it hs lo, ] 
gives N Name to them, as Gręen-Cloſe &c. that it is good. G0 pu a 
71. in 8. C. Aud; 
5. In an Ejectione Firmæ Exception was taken becauſe the Plaintiff Land 
in his Declaration did not ſay extra tenet ; for in every Cafe where 4 nent, E 
Man is to recover Poſſeſſion he ought to ſay extra tener. But all the WW" piu: 
Juſtices agreed, that in an Ejectione Firmæ thoſe Words were not Hs, 
material; for if the Deſendant put out the Plaintiff it is ſuſſicient to el 
maintain this Action. And Kempe Secondary ſaid, that ſo wete all We Qt 
the Antient Precedents ; although of late Times it has been ut-d de Flier, 
ſay in the Declaration extra tenet; and the Declaration was helden 0 
ro be good without thoſe Words. Sodb. 60. pl. 72. Mich. 28 & 29 ade, © 
Eliz. B. R. Anon. n the. 
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n 1 
uam gere nt. dat. 20 Maii diniiſit &c. Exception was taken that Mich 4: & 


PI 2 830 oo Ry 2 - 43 KElit. BG. K. 
oußht to have ſaid iiſdem Die & Anno; For chough the Indenture Ft 3 


tears Date as above yet, it may be, it was delivered at another Day, bigh. S. b. 

l chen it begins 10 be 1 x. 7 as given tor the reſold per 
int A > "BE. 21.89; - TRci, 46 EN: -B; K-40 cot. Cur tobe 
Tuntifl. 2 Le. 117 pl. 157 3 Cony v re 
5 ley. for when he 


, : : declares that 
jet by Indenture of ſuch a Date, it ſhall be always intended to be delivered at the fame Time 


rect it bare Date, it it be not ſhewn with a Primo Deliberatum at another Day; and he who 
1 Decd of ſuch a Date, cannot by Replication, or other Pleading, maintain to be delivered at 
cher Time, for it would be a Departure, as 5 H 5. 26. Dy. 167, 221. Wherefore it was ad- 
wed for the Plaintift.— Ibid. 890. pl. 7. Trin. 44 Eliz. B. K. Houle v. Laxton, S. P. by 
"the Juſtices præter Gawdy. 


Ejectment the Plaintiff declared, * * cum R. D. ger Iuden- Cro. E. 773. 
C 


Ejectione Firmæ by H. againſt C. The Plaintiff declared upon 
\ Lua for Tears, to have and to hold to him from the Sealing and De- 
jy ot it; and declared that the Sealing and Delivery was 1 May, 
md the Fjefment the ſame Day; and this Matter was moved in Arrett 
of Judgment, that the Ejectment could not be ſuppoſed the ſame Day, 
vr the Leaſe did not begin till the next Day enſuing the Sealing 
de But che Exception was not allowed by the Court; tor where 
teLeaſe is to begin trom the Time of the Sealing and Delivery, or 
theſe Words, tor 21 Years next tollowing the Ejectment may be 
dell ſuppoſed to be the ſame Day ; tor the Eeginning of the Leafe is 
pelntly upon che Sealing and Delivery, and tuch a Leafe ſhall end 
te fame Time and Hour as it began. 4 Le. 144. pl. 255. Trin. 31 
El: B R. Higham v. Cooke. 

„ Ejectione Firmæ of a Leaſe made 20 Ang. from Mich. then lafi 
Jute datum Hi u, Iudenturæ, and he ſbews neither the Indenture nor the 
Dt: of 7, which was ſaid to be not good, becauſe it does not appear 
when the Leaſe began; But the Court held it good, and the Words 
Ate Datum Indenturæ thall be void, and the Beginning of the 
Leſe 2ppears certain enough, and judgment tor the Plaintiſt. Cro. E. 
(zb. pl. 5 Paſch. 40 Eliz. B. R. Darrel v. Middleton. | 

. Ejectione Firxmæ; The Plaintiff dec/ared of a Leaſe for Tears. 
Bilendum a die Datus dirtute cujzus dimiliionts he entered and e 
ae until the Defendant ejected him, It was moved in Arrctt on 
ſuugment, that the Declaration was not good, becauſe the Z:ime vf rhe 
Inn was nct alleged; tor it he entered on the Day of the Demite he 
Dileitor, and then the Action not maintainable; Adjoruatur ; 
bu alter ward it was reſolved that tor that Cauſe the Deciaration was 
, and adjudged for the Detendant. Cio. E. 766. pl. 4. T1uw. 
fi, and T'rin. 43 Eliz, B. R. Douglaſs v. Shauk. 
io. In Ejectment the Plaintiff declared of a Leaſe for Years e, a 
mule and 30 Acres of Land in D. and that f. S. did let to hiin the (4: 
Miſuage aud zo Acres, by the Name of his Houſe in B. and 10 1 
Land there five plus five wimus; It was moved in Arreſt of Judy - 
nent, becauſe that 30 Acres cannot paſs by the Name of 10 Acres 
ne plus five minus, and 1o the Plaintiit has not conveyed to him 30 
aces, tor when 10 Acres are leaſed ro him tive plus tive minds, 
lie Words ought to have a reaſonable Conſtruction to pats a reafon- 
we Quantity, either more or leſs, and not 20 or 30 Acres mote. 
Yelverton agreed ; tor the Word 10 Acres e plus /rve minus, olg ht te 
«mended of A reaſonable Lnantity, more or leſs by a Quarter of an 
ae, Or two or three at the molt ; but if it be three Acres lets than 
k the Letizee mutt be content with it; Quod Fenner and Crook con- 
3 and judgment was ſtaid. Ow. 133. Trin. 43 Eliz. C. B. 

4 V, Fynn. 
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Cro. J. 96. 11. In Ejectment the Plaintiff declared of 4 Leaſe 8 
pl. 25 Mich. 120 | LE 4 4 that Þ; 7 e 6th Je tem. — 
g Jac B. K. 4 that he coas poſſeſſe „ and that tea ſcilicet 4 Heptember the U | 
S. C&S. P. fendant celle him. This Declaracioa was held good by the! il 
held b tices, and that it is ſufficient that he declared of his poſſeſſi on wy N ſe 
three Jat. Dimiſſionis, and chat he was alter Wards ejected, and the VIZ, th itt le 
ww Fg tember is void and repugnant. Arg. Sid. 8. cites it as Cro * 0 * 
C's J azo, Adane v. Gooſe, | ae 
in pl. 3 ; Ad 
cites 8. P. and intends 8. C and fays that a Precedent was then ſhewn thereof | 
Freem. Rep. 146. pl. 166. Paſch. 1674 in Caſe of Merton v. Brand, where the . cin jel 
the Plaintiff declared of a Leaſe made the 1oth January, Habend' a primo Januazi; be Pal 
q whereof he entered, and thit the Defendant Poſtea, viz, Primo Januarii ejected him Th 05 davt 
X | tion was, if the viz. being repugnant was not void as in the Principal Caſe cited ; Sed at dit 
| — Sid. 8 has a Nora at the End of the Caſe there that the Ch. J. ſaid he did not _ P ' "he 
, Reaſon for ſuch Judgment in the ſaid Cafe of Adams v. Goole. r"cnend ang 3 | 
| was 
| 12. Ejectione Fitmæ was brought upon a Leaſe made 1 Jay ' wh 
Habend. a dats Indenturæ preditt. and the Hjel ment was th; Rl 52 11 
| Reſolved, the Dare is the Time ot the Delivery, and it di!%%r; fr 240 
, the Time or Day of Delivery, wheretore the Ejectment alleged dect Jud 
0 the ſame Day, is good enough; Ad judged for the Plaintit C0 41 
I 135. pl. 10. Mich. 4 Fac. B. R. Osborn v. Rider. | : 
! 13. The Leaſe was dated 8 May, 7 Fac. and the Fje@Ament 1; |; 
p 13 May, 7 Fac. and the Action was brought in Kaſter Term filling V, 
| Adjudged that it the Ejectment is proved at any Time atter the Le * 
ö and before the Action brought, it is ſufficient, though it was lait thre 
N a certain Time which the Plaintiff could not prove; but becaute 1 x 
; Plaintiff tailed to prove this the Plaintiff was Nenſuit. Ball. 1. 0 
Paſch. 9 Jac. Hall v. King. : Let 
2 Bulft 29 14. In Ejectione Firmæ, the Courſe of C. B. is, where the I) * 
aria $C fandant appears, then to Count, and atter Imparlance to mike a h on 
and the Cond Count by way of Recital; but the firit ought to contain th og 
whole Court Subſtance of the Matter. In the firſt Count in this Caſe the Las 4 
: held the alledged to be made 25 Mar. 6 Fac. and afterwards the Fietnu Wi 
ove i he Jard 6 Fac. without mentioning the Day of the Fjett ment 3 The { 51 
ſo a Judg- cond Count mentions the Kjectment to be the 26th of March 6 |: : 
ment in C. and the Ejectione Firme was brought in the 7 Jac. The Plinif Jay 
B. was at. had Judgment afſirmed in Error; A certain Day of the Fetten! Jar 
2 lente not neceſſary to be alledged in the Count ; It will ſerve to ſay Pife P 
325. pl. 41. S. &c. Jenk. 341. pl. 98. cices Cro. J. 311. pl. 11. Mich. 10 | * 
P. cites S. C. Merrel v Smith. * 
: a R , SEES Tal 
Mo 83% pl. 15. An Ejectment lies not de omnibus E9 omnimodis Decimis in N Je 
1130. Wor- without ſaying Garbarum, Ten, Lang, Aznellorum, or ſome other Ce 0 
rall v. Har- fainty of the Nature or Oliality of the Tithes, ſo that a certain Judgf 5 
WORN ment may be given, or Execution by Habere Facias Poſſeſſionem be ro 
. was given, had thereof; and tho' the certain Number thereof thall not be ex 3 
. becauſe the preſſed (for the Fruitfulneſs or Barrenneſs may be more or leſs) 5 5 
| Declaration the certain Kinds ought to be ſhewed, and all the Tithing my . 
| be 8 conſiſt in Modo Decimandi by Payment of an Annual Sum in Sas 10 
cited accord- faction thereof, of which no Ejectment lies; for the Statute ol 38 ® 
idly, Palm. H. 8. cap. 7. which gives the Action for Tirhes, gives it as they * 
Tot. by ſhould or might do for Land; and in an Action for Lands, the Plaing a 
Ten 1. ritf ought to ſhew the Quality or Nature thereof, as arable Land Ver 
Jac. B R. Meadow, Paſture &c. adjudg'd, 11 Rep. 25 b. Trin. 12 Jy |. 
Harpur's Caſe. | p 
16. Original in Ejectment was again/t A. and three others; Plainti 2 
counts againſt 3 ot rhe Defendants, and ao Simnl-cum againſt th buen 
fourth ; Judgment was ſtaid ; Per tot. Cur, Brownl. 129. TIIn. ! * 


Jac. cites Goodhall v. Hill. 
17. Ejection 
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1. Ejectione Firme of a Leaſe 21 OF. 4 Fac. Ft quod poſtea SC cited Lat. 
ſcilcet eodem 21 Oct. Anno 3. Fac. ſupradict. he ejected bim. It was 8 1 
moved, that the Ejectment being alledged to be a Year before the 0 1 


f 9 on a Leaſe IP 
Leaſe is void, bur three Juſtices, Tanheld e contra, held it ro be of the 614 1 
ood, becauſe the Words be, Poltea ſcilicer eodem 21 Die Oct. and . ac. 1 
aud therefore there needed not any Vear to be mentioned, and the n the x 
addition of a Year not mentioned before, and repugnant to the Day ter; and; 
mentioned is Idle, and thall be taken for null, Cro. J. 154. pl. 4. was polletT- 
ch. K. Tac. B. R. Brigate v. Shork, ed, untill 
paſch. 5 J N 8. |; the Deter- 
lart afterwards, viz. 19th Day of the ſame Month of May, Inno 6 ſupradiſto, viefted lim; After Ver- 
dict for the Plaintiff ir was objected, that rhe Declaration was not good, becaule the Ejc&tment is 
illedged a whole Year before the Leaſe was m:de, for the Leaſe was on the 6th May 4 Jac and 'k 
the Ejectment was ſuppoſed to be Anno 6 Jac. but adjudged it was good, and thit ge JT ord (Serrs) | 
21 aid ; for the Day of the Ejectm-nt being la:d ro be ejuſdom en Me, ir 


g . + 
— - 2 4 
—— } * 


canmt le tende 


„ 
70 he of ancther Year than that in which the Leaſe Was made. Yelv, 182 Nis U. 0 Jac. t5. R. Iris | q 
„ Party, — ——Brownl. 146 S. C. in totidem Verbis. i 
It a Leaſe be made 1ſt Feb. 5 Jac. and ſo laid, & Nod þ flea, iſt Feb. 4 Jac. the Fjefment »T | 

| l, this is good, and 4 Fac void, and the Word Peſtea guides all, and agrees <vith the Le fe. | 
| ſuuged and affirmed in Error Superflua non nocent. ſenk 325. pl, 41.——2 Balls. 29 in Caſe it 
„ Mirril v. Smith, Cites the Caſe of Moyl v. Ewers S. P. and adjudged the Poſtea to be good, ; | 
| 1nd the (viz.) to void for the Ejectment. : | 


18. Ejectione Firmæ of two Cloſes, calle] the Higher G. and the Lower S. C. cited 2 . 
G. contatning three Acres of Land; It was ſnid the Words containing Roll Rep. Þ 
three Acres ot Land were uncertain, and Savil's Cat, 11 Rep. 922 
was vouched ; But adjudged by three Juitices, contra Houghton that 
the Ejectione Firmæ did lie, and this Cafe differs from Savil's tor 
there neither the Quantity nor the Quality ot the Land is menti- 
oned ; But here, the ſaying containing taree Acres of Land, and the 
Cloſes being named it is certain enough what Nature ot Land ic is, . 


li „ —ͤ — Ky a — — A A EE A — EA... R9BO Ora: et. —— 


re 


and altho' the Cloſes do contain more then three Acres, he thall reco- 17 
jet the whole Clotes. Cro. J. 425. pl. 4. Mich. 15 Jac. B. R. [1 
Wikes v. Sparrow. 14 
19. In Ejectment, the Plaintiff declared on a Leaſe made to him 4 
| 


ly ime J. C. dated 1/4 Fan. 15 Fac. 'and ſealed and delrvored 5th 
fan, following, to hold from Chriftmas laſt paſt for two Nears; The , 1 
lury found the Leaſe and a Letter of Attorney to execute it, (viz.) | 
that the Leffer was ſeiſed in Fee of the Lands, and being 1o ſeiſed, 
te made, gu, and ſeal d an Indenture of Demiſe in hac Verba Ec. 
eat did not deliver it as his Deed to the Plaintiff on the 5th Day of 4} 
fan, but by a Letter of Attorney bearing Date on that Day he gave "my 
full Power to H. M. his Attorney to enter on the Lards in his 7. 
N.me, and atter Poſſeſſion taken to deliver the ſaid Indenture to the 
Plant, by Virtue whereot he entred, and immediately alterwards 
ehr ered the Leaſe to the Plaintiff as che Decd of the Leſſor. Ir 
as objected, that this Declaration was ill, tor the Plliutict de- 
Clared on a Leaſe made to him by J. C. which it fo, then the Let- 
ter ot Attorney had been idle, and to no purpole ; bur adjudged good, 
ad that it was the Leaſe of the Leſſor. Browul. 128. Trin. 16 
lic. Hill v. Scales. 

20. Ejectione Firmæ of a Leaſe of Tithes, and does mot ſhew that 18 
as by Deed, and becauſe Jithes cannot paſs without Deed, after 
Verdict tor the Plaintiff, Exception being taken for this Cauſe, it was 
ruled to be ill, and adjndged tor the Defendant, Cro. J. 613. pl. 
3 Faſch. 19 Jac. B. R. Swadling v. Piers. PE 

21. Fjectione Firme of a Leaſe made by the Lady Morley to the Palm. 267. 
Lauft, 18 Maii 14 Fac. for five Years, if fhe is ſo long lived, and >. &-»djudg- 
* e eater'd and was , and that the Defendant poftea, viz. 6 3 
"uu, entered upon him and ejected him a termin ſuo predict non- 3 Ibid. 
A 14 ant 
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327 Mead dum finito, It was faid the Declaration was not good, 
v. | 


Judment key 6 Three Juſtices contra, Chamberlain held it goo 


affirm· d una he | 
voce in the nito, implies the Lady was alive; 


rr 


e 
becauſe there 
ef the Action 
d enough, tor 


| . 0 nondum 6. 
| udgment was for the Plaincit? and 
xchequer. the Judgment affirmed in Error brought. Cro. J. 622. pl. 13. \j; h 
19 Jac. B. R. Arundel v. Mead. IO 

22. If in Ejectment the Plaintiff of a Leaſe the 22d May 20 Fa 

habend* a primo Die Mali for three Years, Virtute cujus he entre 5 


was poſſeſſed quouſqne poſtea, ſcilictt eiſd' Die & Anno the Defendant 
ejected him, this is well enough, for his Entry being laid to be Virtus 
Dimiſſion', the poea eſa” Die c. refers to the Day of the Leaſe a 
Adjudged in B. R. and that Judgment affirmed in Cam. Scace . 
a Writ ot Error accordingly ; tho; it was objected, that the cif 
Die &c. reterred to the laſt Antecedent, and jo the Ejectment was 
laid before the Leaſe commenced, Cro. J. 662. pl. 12. Hill. 20 Jac 
Rutter v. Mills. 5 
23. Judgment was for the Plaintiff in Ejectment brought in Ite- 
land, and Error aſſigned was, that the Plaintiff had declared an 
Leaſe made to him to commence at a Day to come, Virtute cujus be en- 
tred and was poſſeſſed, and did not ſhew when he entred, either br; 
or after the Day on which the Leaſe was to commence. Sed non 
allocatur, becauſe he ſaid Virtute cujus &c. But Ley Ch. J. ſaid that 
it he had ſaid Prætextu cujus it had been otherwiſe. 2 Roll Rep 
466. Mich. 22 Jac. B. R. Wakely v. Warren. | 
24. If thc fir/t Declaration in the Common Pleas is vitions, and the 
ſecond is as it ought to be, the firſt is not amendable in this Cale 
For the firit Declaration is the Foundation, and the ſecond is ouly 
2 by way of Recital, ee 325. at the End of pl. 41. 
And fo it 25. B. brought an Ejectione Firmæ againſt J. and declared 1 4 
33 Leaſe of Land Habend. a Die dat' Indentur* prædict. And dies ut 
arch. and ſpeak of any Indenture before, and tor that the Declaration adjudged 
this ſame © naught, Hetl. 63. Mich. 3 Car. C. B. Brady v. Johnſon. f 
Term be- 


tween Spark, and ...... where it was ſhewed quod conceſſit per eandem Indent* where he had no 
ſpoke of any Indenture before. . Ibid, 


1 | — 
* Jac. is not any Averment of the Life of the Leſſor at the Time 


wing that the Detendanr T= him a termin 


26. It was reſolved, that an . dy Firmæ of 40 Acres of Land 
” Hſtimation is not good, for the Demand ought to be certain. Ley 82. 

lich. Car. in Caſe of Row v. Ocam. 

271. The Declaration was of a Meſſuage and 40 Acres of Land, Mau- 
dow and Paſture thereto appertaining, and it was not diſtinguiſhed ho 
much there was in Land, how much in Meadow, and how much in 
Paſture, therefore the Judgment was reverſed. Cro. C. 573. pl. 13. 

| Hill. 15 Car. B. R. Martyn v. Nichols. 
F. P. bur 28. In Error of a judgment in Ireland, the Error aſſign'd was, that 
A l Anon the Plaintiff declared upon a Demiſe made 12 Funii &c. Habendum 2 
of a Leaſe Prædicto duodecimo Die Fanii, (which muſt be the 13th Day ot the 
of the firſt ſame Month) Ulſq ; &c. virtute cujus quidem Dimiſſionis he entre! 


of Decemb. &c. and that the Defendant poſtea ſcilicet ecdem duodecimo Die Juni, 


Habendum 
a Die datus, 


did ejef# him &c. So that it appears upon the Face of the Declaratio" 


the Ejcct- that che Defendant entred before the Plaintiff had a Title; tor the Lealc 
ment cannot Commenced on the 13th ot June, and the Entry was on the 12th 0! 
be alleged that Month; Per Curiam, the Plaiutiſf entred as a Diſſaiſor by bis d 
the ſame ſerving, and thereupon Judgment was reverſed. 3 Mod. 193. Pali 


ay: but i 
8 i 4 Jac. 2. B. R. Evans v. Crocker. 


de made 


the firſt of Decemb. Habend. henceforth, the Ejectment may be alleged the ame Davy , wheretore it 


vas adjudged accordingly. Cro. J. 258. pl 18. Mich. 8 Jac. B R.  Lewelyno v. Willums, 
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er , be J; — : . 
Leſſor of the Plaintiff entered fore the Term began, he was a Diſleiſor ; Per Brideman Ch. . 
It oh Iich. 18 Car. 2. C. B. at the End of the Caſe of Foot v. Berkley, and 1 Dyer 9. 
"iford's Caſe. D. Sg. a. pl. 111. Trin. 7 E. 6. in Writ of Error brought in B. R. Clifford 
Warren. ——— Lev. 46. Mich. 13 Car. 2. C. B. per Bridgman Ch. J. in delivering the Opinion 
* Court, Hennings v. Bravazon. 


9. 4. B. and C. Jointenants join in the Leaſe of a Horſe ro J. 5. 
commence from Mic haclmas laſt, atterwards on the ſame Day B. and 
" without A. demiſe the ſame Houſe to F. H. to commence from the ſame 
tne, and for e Number of Tears as in the Leaſe made by all 
three, and in Ejectment by J. S. he declares upon both theſe Leaſes. 
del“ d, that the Declaration was not Double, for when the three 
+nifed the Whole, and atterwards two ot them demiſed all the ſame 
ting, this is 2 Surrender ot the firſt Leaſe, and a new Leaſe of their 
wo Parts, and the old Leaſe continues as to the third Part of A. and 
b S. entred, and was oſleſſed by both Leaſes, viz. of the third 
pm of A. by the it ff and of the two Parrs ot B. and C. by the 
(nd Leaſe. 3 Lev. 117, Paſch. 34 Car. 2. in Cam. Scacc, Turbervill 
Stockton. 

jo, In Ejectment the Plaintift declared that Frances Ford, and 
Iluabeth, dimiſerunt, and put no Sur-name to Elizabeth. After 
Verdict for che Plaintiff it was moved, that this was a joint Demiſe, 
nd no Sur- name being given to one of the Parties the Declaration was 
dad; and the Court held it void for the Uncertainty, and 9 
nent was arreſted. Freem. Rep. 146. pl. 167. Paich. 1674. Carter 
i, Well. 

zu. Declaration in Ejectment mentions the Demiſe to be for 11 
Years Habendum from ihe ſame Day on which the Entry is alledg'd to 
1 and ill. Cumb. 83. Paſch. 4 Jac. 2. B. R. Stephens v. Croker. 

2. Declaration recited an Original; and an Original was produced 
ſife 2 Novernbris, which was aſter the Demiſe. And the Prothonorary 
mormed the Court, that this was frequently allowed, and that no 
Memorandum of the Originals bearing Teſte within the Term was 
ted ro be made upon the Record. 2 Vent. 174. Paſch. 2 W. & XI. 
Cx Tunſtall v. Brend. 

13, A Fine was levied in Hillary Term, and an Ejectment brought A I.-afe by 
gen the Title, and the Demiſe was lid beſore the Fine took EffefF, and an Atignce 


of a Bank- 


gon Motion it was ordered, that the Demiſe be laid ot Lady-Day runt'; Ettat 
ut, Cumb. 290. Trin. 6 W. & M. in B. R. 5 gg 
rolment, 


# which nothing paſted till Iarolment, and upon which an Ejetment Wu brought, was denied to 


* mended and per Holt Ch. |] it is mot amendable, b-twaſe no other Leaſe than what was laid 


kw confcflcd. Show. 206. Palch. z W. & M. Bennet v. Gaudy. 


34 Two or three /ever 2] Demiſes from ſeveral Perſons may be laid in And thongh 
x Declaration in Ejectment. Cumb. 290. Trin. 6 W. & XI. in 5 6 


LR 


ene Hahn- 
dum, vi 

* Habena” 
itementa prædicta fo demiſed by the aforeſaid ſeveral Parties for ſeven Y-ars, and lays in his De- 
arzon, that the Defendant entered into all the aforeſald Tenements & ipſum (the Plaintiff) 4 
Era fu pradicta (in the Singular Number) eiecit. expulit c. Per Cur. it 1s well enough, Reddendo 
Ege fingulis, Carth. 224. Paſch. 4 W. & M. in B. KR. Furſden v. Meor. 


. Error on a Judgment in C. B. in Ejectment. The Error aſ- po . 
dad was, that the Declaration was on two Demiſes, and there was 77+ Rigor 
Haber Ws 55 . h | Hab 4 CN 5 2 
Halend' in the Firſt, but afterwards the ſecond Demiſe was Habend 8. C. the 
ente præ didi a, Which as it was urged, did not extend to both the Count was 
nies, nor would it be good in Caſe of a Grant, and the Judgment 33 
Wie quod recuperet Terminos prædict'; but per Cur, it is well Es N 
enough, 


1 * 0 1 „ dh 4 2 * _— 
r EO ol on 4 
2 


> mat 2 2 with of * a 


348 Ejectment: 
ſeveral Par- enough, and the Jadgnient was affirmed, Comb. 190 

Fo þ . . O. Paſ. 
ties; and & M. in B. R. oor v. Parndon. 90. Faſch. 
E ne vent Mo | 

t is well enough, reddendo ſingula ſinguſis. — 2 Vent. 214. Moor v. Fur; 
Plaintiff alſo ſet forth, that he entered into the Premiſſes demiſed ro him * IS 7 and the 
Forma prædicta; And the Court held, that this is an Averment that all was demiſed iar & | N. i; 
For that is the Fof ma prædicta, and adjudged for the Plainrift in C 8. and that faden „e Year 
in B. R It was held that two Tenaiits in Gomimon Leſſors muſt make ſerera Je r athrms 
ment. And Quo Cum is well enough becauſe the Ejæctment is poſitive. Show, 342 ve in Wes 
& M. Moor v. Furſden. N 


4 


Per three 26. If two Tenants in Common are diſſeiſed, their Leſſee in =p ky 
a: warp ment muſt declare upon two ſeveral Demiſes. Cumb. 2 T my Manne 
clare upon 5 W. & M. in B. R. Per Eyres ]. * Uri gies, 
ſeveral | 3 , 5 . 
Leaſes of thelr ſeveral Parts; but Williams J. contra, Cro. I 166 Mantle v. Wollingtor ry 
- 5 1735 
37. The Demiſe was on the Eſſoin Day of Hill. Term, and the 1 43 
claration was of the ſame Hill. Term, both which relate to the fir 1) ene Be, 
and ſo the Action was brought before the Title acerew'd, or at * Lor 

on the very ſame Day, which cannot be, becauſe the Law alloys g yi l 

Fractions of Days. But per Cur. this being after a Verdict the Ch | On th 

ſaid, that if the Plaintiſf in Error would take Advantage of this Ma (arves 

ter he ſhould have alledg'd Diminution, and procured the oriving Term 

Writ to be certified, and if that was returnable before the Plingf oY 

Title it would have been Error. Carth. 288. Mich. 5 W. & M.; pod, 

B. R. Cook v. Darby ſon. | 118 0 

38. Ejectment was brought as of the laſt Term, and the Demiſe ut ad Be 

laid in Odoler, the Tenant does not appear. Holt ſaid, he would » Mee | 

grant a Rule for Fudgment againſt the caſual Ejector, where it apju; pod; 

upon the Record, that the Ejetiment was brourht before Title accrued pod, 

though the Practice may have been fo. Comb. 345. Mich, » M. 2 


B. R. Clayton v. ; 
yo (39% 39. Ejectment of Lands in Suffolk upon the Demiſe of the Corporat 
Ball S G. Of Bury. Upon Not Guilty pleaded a Verdict was given tor the Plat 
and per Cur, tiffl. But it was moved in arteſt of Judgment in C. B. that it dee 
ſince the not appear upon the Record that the Leaſe was by Deed. And the Proth 
2 5 2 notaries there certified, that the Practice was (notwithſtanding th 
i common Rule, ot conteſſing Leaſe, Entry, and Ouſter in Ejectment 
altered as for Things Incorporea], as Tithes, or upon Demiſes ot Corporation 
to this Point to lay the Demiſe by Deed. Bur it was adjudged in C. B. that! 
8 was aided by Verdict. And Judgment was given there for the Plait 
— cara tiff. Upon which Error was brought in B. R. and that Judged 


ons in 


Ejx&ment. Was affirmed. And Holt Ch. J. ſaid, that at this Day the Caſe e 


For no- 2 Cro. 613. Swadling v. Piers is not Law. Ld. Raym. Rep. 136 2, 1 
they are Hill, 8& 9 W. 3. Partridge v. Ball. ae Fir 
on Fictions only. And Plaintiff had Judgment and affirmed in Error, þ F 
| | | Aden”) 

40. In Ejectment the Plaintiff declared upon two ſeveral Demiſes l. , A 

bendum Tenementa preditia &c. by Virtue whereof he entered and Was f bel be 

ſeſſed, quouſque the Defendant entred in Tenementa, and the Plaintiff 1x11. \ 

lit et amovit a termino ſuo prædicto inde nondum finito &c. Mr. Northe * 

moved in arreſt of Judgment, that Tenementa predicta was uncerta nz 7. 

and therefore ill, for it did not appear which, The ſame ot Term"... , 

ſuo predicto inde nondum finito, which makes the former Objection: c:; 


ſtronger, becauſe ir complains but of one, But the Court held che fr 
to be well enough, and that it would extend to both; And as to d 


other, if it had been omitted, the Declaration had been well end 
41 


8 


Ejectment. 3 49 


— P | 17 
A therefore it would not hurt it. Judgment for the Plaintiff Ld. 
zum. Rep. 561. Paſch. 12 W. 3, Slabourne v. Bengo. 0 
1. per totam Curiam, by the Courſe of this Court there can be no 
eration in the Declaration in the Iſſue / rem t he far/t Declaration deliver- 
4, only in the Defendant's Name. And a Rule was made, that the Iſſue 
611d be made according to the Declaration delivered againſt the ca- 
ial . — Ld. Raym. Rep. 1411. Mich. 12 Geo. in Caſe of Baſs 

adtord. | | 
1 C In Ejectment the Plaintiff declar'd of the Manor of Oneenborong h, 
with the Appurtenances, 400 Acres of Land, and Common of Paſture for all 
Unner of Cattle, and for the Retfory and Advouyon, with the Appurten- 
mts, and for all, and all Manner of Tithes, and held good. Hill. 
eo. 2. B. and affirm'd in Error in the Exchequer Chamber Trin. 
& 9 Geo, 2. and afterwards in the Houſe ot Lords roth March 
. Doe (on the Demiſe of Savil) v. Borlace. | 
43. In Ejectment the Plaintiff declared of 100 Acres of Marſh, and 
xt Beaſf-gate, with the Appurtenances; After Judgment a Writ of 
Error was brought, and the Error aſſign'd was, that the Declaration 
yas ill tor the Uncertainty what is meant by the Word (Beaſt- gate; 
0n the contrary a Caſe was cited, where ſo many Acres ot (Alder- 
(arves) in the County of Norfolk was held good, becauſe it was a 
Tem well known in that Country. And in the Caſe of Metcalf v. 
Boe, Mich. 9 Geo, 2. Zen Acres of Paſture and Catth-gates was held 

The Court held the Ejectment was well laid, and ſaid there 
ws no Difference between Cattle- gate in the Caſe ot Rot v. Mctcalt, 
nd Beaſt- gate in the preſent Caſe. And that any Name well underitood 
the particular Place to denote a certain Sort or Quantity of Land is 
wd; And per Lee Ch. J. ſo many Acres of (Mountain) in Ireland is 
pod. And the Judgment was afhrm'd. Hill. 11 Geo. 2. B. R. 
lenington Y. Goodtitle. 


— 


I, 


(R) Plea. Replication. 


L Jectione cuſtodiæ by the Lord, the Defendant ſaid, that he 1s 

Tenant by the Curteſy of the ſame Land, by which he enter d &. 
tte Plaintiff ſaid that the Land was ſpecially tailed to the Feme and her 
Baron, and to the Heir of their two Bodies, and a good Replica- 
ten, Br. Ejectione &c. pl. 12. cites 46 E. 3. 5. | 

2, It is a good Plea in Abatement that the Plaintiff has other Ejecti- 
* Firme pending tor the fame Land in the Common Pleas. Mo. 539. 
I. 710. Trin. 39 Eliz. Digby v. Vernon. 

4 Ancient Demeſne is a good Plea, 5 Rep. 105. Hill. 43 Eliz. C. B. 
Wden's Caſe. 

4 In Ejectment a Man ſhall not give Colour, becauſe the Plaintiff 
tall be adjudged in by Title; Adjudged per tot. Cur. Godb 159. pl. 
ul. Mich, 7 Jac. B. R. Piggot v. Goddeh. 

5. Concord with Satisfaction is a good Plea in Ejectment. Brownl. 2 Bron n!. 


I. Trin. 9 Jac. Pats v. Chitty. 8 ws i 


0K 8.5 adjudged. —— Godb 149. pl. 193 8 C. adjudged accordingly. — 9 Rep. 97. b. Pey- 
* le, 8. C adjudged accordingly. 


4 U 6. Expire> 


30 © EjeQment. =, 


6. Expiration of the Term is nb Plea im Ejectione Firme ; Per 1... 
Lat. — Trin. 70 Dale v. Penhalerick. r Jermin, 
7. In Ejectment by A. agatnſt B. the Court was moved fox C. th 
he will ſave B. harmleſs, and prays that giving B. Security to do co 
B. may be ordered by Rule of Court to plead as C. ſhould direct B. and ths 
B. be not ſuffered to conteſs a Judgment; Per Roll Ch. J. it is a 
the way for you to give ſuch Security, for there yet appeared ng Coll. 
fon, but you ſhall be made 4 Party to defend the Title, and then more 


again. Sty. 382. Paſch. 1653. Ricot v. St. John. 4 
8 J. 392. Talch a 
8. If Judgment in Ejectment be ſigned in a Country Cauſe for vw n 
of Plea, but no Poſſeſſion delivered, a Judge in his Chamber at an * 
ime before the Aſſiſes, may compel the Plaintiff to accept a Pl, pl. 
but if Poſleflion is delivered he is without Remedy; Per Holt Ch, |; 5 
2 Salk. 516. pl. 9. Mich. 9 W. 3. B. R. Anon. ther 
In EjeEtment Plea of Ancient Demeſne was allowed to be well gn 
without an Affidavit to verify the Fact, and ſuch Plea had been bet WA ih! 
allowed to be good in Earl Coningsby's Cale, 2 La. Raym. R # 
1418. Trin. 12 Geo. B. R. Goodright v. Shuffil. 5 
7 
Ra 
m"_— K 1 Nei 


(8) Bar. 


i. Recovery in one Ejectment is a Bar in another; Per Ande 
ſon Ch. J. eſpecially (as Periam J. ſaid) if the Party relies of 

the Eſtoppel. 3 Le. 194. pl 242. Mich. 29 Eliz. C. B. Anon. 
2. Declaration ot a Park containing 60 Acres, and the Jury find b 


of zo, adjudged againſt the Plaintiff tor the whole. N. B. The Par C 
was a Thing intire. D. 115. b. pl. 67. Matg. cites 29 Eliz. Baskervill 1 | 
Caſe. | 
1 Le. „% pl. 3. A Bar i one Ejectione Firmæ is a Bar in another for the ſ 7 
163. Lal. Ejectment, but not for another or new Ejectment. Mar. 59. pl. ju : 
2 8 Spring Mich. 15 Car. Anon. . * 
v. Lawſon; 
S. P. _ 


Such R If the Plaintiff dies, the Court will ſuppoſe any other Perſon of 
leafs not al- * Name to be the Plaintiff, and they take Notice judicially that 
lowed. Leſſor of the Plaintiff is the Perſon intereſted, and therefore th: 


Ran 93- puniſh the Plaintiff if he releaſe the Action or the Damages. Mod.: J 
16 Car2, Trin. 29 Car. 2. C. B. Addiſon v. Otway. An, 
B. R. Keyes on 
v. Bradon. Nor 
. — cauſe 

ratio 

* Verc 

(T) Abatement. Wor 

Acre 

: | | J becat 

xt. IF EjeEtment of Ward be brought again/# two, and the one than 

yer the Writ is good againſt the other, per Thirn, and Hull Met 

the ſame Opinion; For this is in Nature of Feet; ne Nota; 166. 

which Skrene who pleaded this Matter imparled. Br. Ejectione & 4. 


pl. 2. cites x2 H. 4. 10. 


2, Ejecti 


wa ww EDD — wo 2. was” 


. 


Ejectment. 


- Oe DV TO T__— HT” Y 44. + 


—F;eftione Cultod® of Land in E. the Defendant ſaid that the Land 
wa and not in E. Judgment of the Wrir, and Plaintiff prayed 
lad to inquire a better Writ. Br. Ejectione &. pl. 4, cites 14 H. 


140 jn Ejeftione Firmæ, the Omiſton of this Clauſe, Er Bona & C- 
ul wrentis ad valen &c. is not material, and the Writ is good with- 
Ce is Clauſe. Thel. Dig. 94. lib. 10. cap. 6. S. 17. cites Plowden 


228. 
fl. Che for Tears brings an Ejectione Firmæ; The Leſſor being bat Te- 


plaintiff may have Judgment and a Writ ot Execution, ſenk. 293. 


13 1 an Ejectment be brought again/# two, and Iſſue be joined, and 
then one of them dies, and a Venire is awarded as to the two Defendants, 
ud a Verdict againſt two, yet upon Suggeſtion of the Death of one ot 
them upon the Koll, the Plaintiff ſhall have judgment for the Whole 
gunſt the other; cites Cro. J. 330. 274. 2 Keb. 845. becauſe this 
un is grounded upon Torts, which are ſeveral in their Nature, and 
ind one may be found Guilty, and the other acquitted ; Per Cgr. Lord 
um. Rep. 717, Hill. 13 W. 3. in Caſe of Gree v. Rolle and 
Newell, 


(U) Verdict. How the Jury may find. 


L Jeftione Firmæ; The Plaintiff declared of Eject ment of 100 Acres 
of Land, and in Evidence ſhewed 4 off of 40 Acres only; It 

was ruled to be good tor ſo much as was comprized in the Leaſe, and 

for the Reſidue the Jury may find the Defendant not guilty. Cro, E. 

3. pl. 4. Hill. 25 Eliz. C. B. Guy v. Rand. | 

2, In Ejectment, ſuppo/ing the Ejectment of ten Acres, and the Fury 

ful the Circumſtance but of four Acres, the Plaintiff recovered thoſe tour 


acres. D. 115. b. Marg. pl. 69. cites it as adjudged Trin. 43 Eliz. 
B. R. Meredith v. Brown. 


«dy Baskervill's Caſe. 


3. In Ejectment the Plaintiff declared on a Leaſe of a Meſſuage, ten 
Ares of Land, 20 Acres of Meadow, 20 Acres of Paſture, by the Name 
if one Meſſuage and 10 Acres of Meadow, be it more or leſs, and upon 
Not Guilty pleaded had a Verdict, but Nil capiat per Billam entered, 
cauſe upon the Matter diſcloſed by the Plaintiff himſelf in the Dec la- 
ration he cannot have his Execution of the Quantity found by che 
Verdict 3 For in the Leaſe there are only 10 Acres demiſed, and thoſe 
Words (more or leſs) cannot in Judgment of Law extend to 30 or 40 
Acres, it being impoſſible by common Intendment, and the rather be- 
becauſe the Land demanded by the Declaration is of another Nature 
than what is mentioned in the Per Nomen, which goes only to the 
Meadow, and the Declaration to the Arable Land or Paſture. Yelv. 
166. Mich. 7 Jac. B. R. Anon. 

4. The Declaration was of a * Part of a fiſth Part in five Parts 
i0 te divided; and the Title of the Plaintiff” upon the Evidence was only 
f the third Purt of the fourth Part of the fifth Part into five Parts to 
tt divided, which is only a third Part of that which is demanded in 


the 


un for Life dies, pending the Writ ; The Writ does not abate. The 


Bat where 

an Aſſiſe was 
brought of 4 
Park contain- 
ing 60 Acres, 
and the Jurf 


fund the Diſſeiſin of 30 only ; it was adjudged againſt the Plaintiff for the Whole, But the Re- 
38 nota here, that the Park was a Thing intire. D. 115. b. Marg. pl. 67. cites 29 Elis 


250 EN Ejectment. 


6. Expiration of the Term is no Plea in Ejectione Firmæ: P. 
Lat. — Trin. fort Dale v. Penhalerick. Fer Jemin. 1 
7. In Ejettment by A. againſt B. the Court was moved fox C h L 
he will ſave B. harmleſs, and prays that giving B. Security to 8 5 11 
B. may be ordered by Rule of Court to plead as C. fbould dire B. and by, . 
B. be not ſuffered to conteſs a Judgment ; Per Roll Ch. J. it is ,,, WM ul 
the way for you to give ſuch Security, for there yet appeared ng pry qt. 
fon, but you ſhall be made 4 Party to defend the Title, and then — Fol. 
again, Sty. 382. Paſch. 1653. Ricot v. St. John. a 4 
8. If Judgment in Ejectment be ſigned in a Country Cauſe for wan un 
. bur no Poſſeſſion delivered, a Judge in his Chamber at 2 Plat 
ime before the Aſſiſes, may compel the Plaintiff to accept a Pls; pl. 3 
but if Poſleffion is delivered he is without Remedy; Per Holt Ch, | 5. 
2 Salk. 516. pl. 9. Mich. 9 W. 3. B. R. Anon. then 
9. In EjeEtment Plea of Ancient Demeſne was allowed to be well and 
without an Affidavit to verify the Fact, and ſuch Plea had been before then 
allowed to be good in Earl Coningsby's Tale. 2 Ld. Raym. Rl 4p 
1418. Trin. 12 Geo. B. R. Goodright v. Shuffil. 41 
{101.3 | 

Ray 

_ * , * Nev 


(S) Bar. 


i. Recovery in one Ejectment is a Bar in another; Per Ande 
ſon Ch. J. eſpecially (as Periam J. faid) if the Party relies e 

the Eſtoppel. 3 Le. 194. 2 242. Mich. 29 Eliz. C. B. Anon. 
2. Declaration ot a Park containing 60 Acres, and the Jury find h 


of zo, adjudged againſt rhe Plaintiff tor the whole. N. B. The Par "wy 

was a Thing intire. D. 115. b. pl. 67. Marg. cites 29 Eliz. Baskeryill 4 | 

Caſe. 3. 

3 Le. % pl. 3. A Bar in one Ejectione Firmæ is a Bar in another for the (a * 

oe ch. Ejectment, but not for another or new Ejectment. Mar. 59. pl.) ** 

L. A; 

C. B. Spring Mich. 15 Car. Anon. . T 
v. Lawſon; 

S. P. IF 


Such Re- 4. If the Plaintiff dies, the Court will ſuppoſe any other Perſon oft 
leaſe not al- ſame Name to be the Plaintiff, and they take Notice judicially that 


lowed. Leſſor of the Plaintiff is the Perſon intereſted, and theretore tht 
Hill r; puniſn the Plaintiff if he releaſe the Action or the Damages. Mod. 25 z. 
16 Car. a. Trin. 29 Car. 2. C. B. Addiſon v. Ot way. Acre 
B. R. Keyes on 
v. Bradon. Not 
8 — — cauſe 
ratio 
Er Ver 
(T) Abatement. Wo 
Acre 
: 5 | deca 
. IF EjeEtment of Ward be brought againſt two, and the e than 
yet the Writ is good againſt the other, per Thirn, and Hull Men 
the ſame Opinion; For this is in Nature of Gefpaſs ; * * Nota; 166. 
which Skrene who pleaded this Matter imparled. Br. Ejectione 6 4. 
pl. 2. cites 42 H. 4. 10. , be 
th 


2, Ejectic 


— —— tw —— — 
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LAMA ata th 


4 kjectione Cuſtod* of Land in E. the Defendant ſaid that the Land 
10 and not in E. judgment of the Writ, and Plaintiff prayed 
late to inquire a better Writ. Br. Ejectione &c. pl. 4. cites 14 H. 


14 In Exetione Firmæ, the Omiſton of this Clauſe, Er Bona & Ca 

1 urrentis ad valen &c. is not material, and the Writ is good with- 

tis Clauſe. Thel. Dig. 94. lib. 10. cap. 6. S. 17. cites Plowden 
228. 

fol Che for Tears brings an Ejectione Firmæ; The Leſſor being bat Te- 

* for Life dies, pending the Writ ; The Writ does not abate. The . 

plaintiff may have Judgment and a Writ ot Execution, ſenk. 293. 


13 an Ejectment be brought againſt two, and Iſſue be joined, and 
then one of them dies, and a Venire is awarded as to the two Defendants 
id a Verdict againſt two, yet upon Suggeſtion of the Death of one of 
hem upon the Koll, the Plaintiff ſhall have Judgment for the Whole 
zgainſt the other; cites Cro. J. 330. 274. 2 Keb. 845. becauſe this 
An is grounded upon Torts, which are ſeveral in their Nature, and 
u one may be found Guilty, and the other acquitted ; Per Cur. Lord 
um. Rep. 717. Hill. 13 W. 3. in Caſe of Gree v. Rolle and 
Newell. 


(U) Verdict. How the Jury may find. 


L Jeftione Firmæ; The Plaintiff declared of Eject ment of 100 Acres 
of Land, and in Evidence ſhewed 4 off of 40 Acres only; It 
was ruled to be good for ſo much as was comprized in the Leaſe, and 
for the Reſidue the Jury may find the Defendant not guilty. Cro, E. 
3. pl. 4. Hill. 25 Eliz. C. B. Guy v. Rand. 8 | 
2, In Ejectment, ſuppoſing the Ejettment of ten Acres, and the Jury Bat where 
fud the Circumſtance but of four Acres, the Plaintiff recovered thoſe tour an Aſhſe was 


acres. D. 115. b. Marg. pl. 69. cites it as adjudged Trin. 43 Eliz. brought of 4 


! Park contain- 
B. R. Meredith v. Brown. — Acres, 


TE x : . : and the 7urf 
fund the Diſſeiſin of 30 only; it was adjudged againſt the Plaintiff for the Whole, But the Re- 


per By: nota here, that the Park was a Thing intire. D. 115. b. Marg. pl. 67. cites 29 Elis 
ady Baskervill's Caſe. 


3. In EjeCtment the Plaintiff declared on a Leaſe of a Meſſuage, ten 
Acres of Land, 20 Acres of Meadow, 20 Acres of Paſture, by the Name 
one Meſſuage and 10 Acres of Meadow, be it more or leſs, and upon 
Not Guilty pleaded had a Verdict, but Nil capiat per Billam entered, 
cauſe upon the Matter diſcloſed hy the Plaintiff himſelf in the Decla- 
nation he cannot have his Execution of the Quantity found by che 
Verdict ; For in the Leaſe there are only 10 Acres demiſed, and thoſe 
Words {more or leſs) cannot in Judgment of Law extend to 30 or 40 
Acres, it being impoſſible by common Intendment, and the rather be- 
becauſe the Land demanded by the Declaration is of another Nature 
than what is mentioned in the Per Nomen, which goes only to the 
Meadow, and the Declaration to the Arable Land or Paſture. Yelv. 
166. Mich. Y Jac. B. R. Anon. 

4. The Declaration was of a Jearth Part of a fiſth Part in five Parts 
'0 be divided; and the Title of the Plaintiff upon the Evidence was only 
i the third Purt of the fourth Part of the fifth Part into five Parts to 

divided, which is only a third Part of chat which is demanded in 


the 


f 3 E ayes . — 
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the Declaration , and it was faid that the PlaintitF could not barg g- | 
dict, becauſe the Verdict in ſuch Cele ought to agree with the de 
*. 


ration. But per Cur. the Verdict may be taken according to the Tit 
and ſo it was, Sid. 229. pl. 26. Mich. 16 Car. 2. B. R A 
Ablet y. 


Skinner. 


(W) judgment. 


1. UUdgment was forthwith given becauſe the Leaſe determine th 

ſame Day, and Execution awarded immediately. Cro | 2 A 

pl. T. Mich. 5 Jac. B. K. Underhill v. Kelley, YR 

2 Bulſt. 186. 2. If one Coparcener brings Ejectment for the N Hole, the Judgmen: 
S. C. but fhall be tor the Whole. Roll Kep. 386. pl. 6. Trin. 14 Jac. * R 


reports that ; 
Tudgrent Cooper v. Franklyn, 


was given ouly for a Moiety. 


udgment in Ejectment in C B. was quod Oerens recuperet, and 
the Words quod Defendens capiatur are omitted, and on this Exception 

Judgment was reverſed ; tor they ſaid in this Judgment ſo entered 
there is no Return of Damages nor a Capiatur, and ſo the King i 
cozened of the Fine, and the Detendant barred of bringing his Wrir 
ot Error. Sty. 346. Mich. 1652. Acton v, Ayres. 

* 4. In Caſe of judgment againſt the caſual Ejector there ought to he 
a Latitat ſued our againit, and common Bail filed for the caſual Fic 
tor, and Judgment was let alide tor want of ir. 2 Show. 249. pl. 253, 
Mich. 34 Car. 2. B R. Bouchier v. Friend. 

5. Affidavit of the Delivery ot a Copy of a Declaration in Ejedt- 
ment to A. and B. Tenants in Poſſeſſion of the Premiſſes, or of Part 
thereof; Ruled that there thould be Judgment for ſo much as was in 
their Poſſeſſion. Comb. 102. Paſch. x W. & M. B. R. Anon. 

6. To have Judgment ſigned again/t the caſual Ejector all Things 
mult be very fair ot the Plaintiff's Side; tor the Detendant loſes his 
Poſſeſſion by a fictitious Proceeding; Per Cur. 7 Mod. 150. Hill, 
1 Ann. B. R. Anon. | 

. Ejectment to recover the Poſſeſſion of the Quałers Meeting-Houſe. 
None of them would receive the Declaration, and the Houſe was open 
only on Sundays, and Delivery is not good on that Day, fo the Plain- 
tiff took 2 by Confeſſiou of the nominal Leſſee ; but it was ſet 
aſide becauſe it cannot be entered on his Confeſſion, which, in Fact, 
is the Conteffion of the Plaintiff himſelf. 8 Mod. 109. Mich. 9 Geo, 
Cooper v. Beale. | | 

8. If Tenant in Poſſeſfon appears aud pleads, and afterwards with- 
draws his Plea, and confeſſes Fudgment, the Plaintiff may enter Judg- 
ment againſt the Tenant in Poſſeſſion; Per tot. Cur. But whether he 
may in this Caſe enter it againſt the caſual Ejector the Court was di- 
vided 3 Adjornatur. 8 Mod. 118. Hill. 9 Geo. Smith v. Jones, 

9. Error in Cam. Scacc. will not lie upon a Judgment in Ejectment 
agaenſt the caſual Ejector. 8 Mod. 118. Hill, 9 Geo. Smith v, 
ones. | 

a 10. Judgment was in Ejectment f two ſeveral Demiſes of two ſeveral 
Tenements, and the Entry was Onod recuperet Terminum ſuum in Tele- 
ment* predig. It was urged that it ſhould be taken Reddendo Singu- 


Ja Singulis ; But if che Plaintiff had two ſeveral Terms in one _ che 
ame 


K 
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„ 


—B 


adgment Was a rmed. Gibb. 83. pl. 11. Trin. 2 & 3 Geo. 2, 
1K. Anon. 


— — — — —— — — 
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(X) What ſhall be recovered, and the Effet 
thereof. 


1 IN Writ of EZjectione Cuſtodiæ, the Plaintiff ſhall not have Judg- 
I ment to recover the Ward and Damages where the Heir is within i 
Are, but to recover all in Damages, and ſhall have Seiſin of the Land; 
hat at this Day he ſhall recover Poſſeſſion of the Land. Br. Ejectione, 
pl. 13. cites 30 E. 3. 11. | | 

2, In Ejectment of a Term for Years, the Term expired before Fudgment 0 Ian. 
wen. Though the Plaintiff cannot have Judgment to recover the 285.4. S. P. 
Land, yet he thall have Fudgment of Damages; but otherwiſe it is in 
Actions where Franktenement is to be recovered ; And Plaintiff had 
judgment. Sav. 28. pl. 66. Trin. 24 Eliz. Booth v. Ld. Cromwell. 


3. By a Recovery in an 1 the Poſſeſſion is bound. 3 Le. 194. It binds the 
pl. 242. Mich. 29 Eliz. C. B. Anon. Right, and 


maKrcs 4 
Title in the Plaintiff, 1 Salk. 258. Mich. 1 Ann. B. R. Withers v. Harris. 


4 Ejectment for 10 Acres, and the Jury find but of four, Plaintiff 
ſhall recover the tour Acres, D. 115. b. pl. 64. Marg. cites 43 Eliz. 
Meredith v. Brown. | | 

5. A. ſeiſed of Land purchaſes a Houſe and other Land, and pulls OH, 3 
down the Houſe, and builds it ſix Feet bigger, which fix Feet is upon agium new. 
bis own Land, though the Demandant has Title but to part of the ai&, viz. 
Houſe, Parr only being on the Land demanded, yer Judgment was ſo much 


that he ſhall recover the Houſe. Lat. 62, 63. Paſch, 1 Car. Hems v. in 3 
Stroud. R and 10 mucn 


. *. ; in Breadth, 
according to the Verdict. ——-- Poph. 1 4.8. C. 


6. If Tenant in Common ſeals a Leaſe in Ejectment, he ſhall recover He ſhill on- 


wt a Moiety ; Per Hale Ch. J. Mod. 102. pl. 9. Mich. 25 Car. 2. 15 . 
R. Anon. 2 
d pro Indiviſo, 


| : a7 and ſhall be 
uit in Poſſeſſion of no more, and in ſueh Caſe the Sheriff ſhall give the ſame Execution as he would 


of Rent upon Aſſiſe. 12 Mod. 657. Hill. 13 W. 3. in Caſe ot Johnſon v. Allen. 


1. Ejectment for an Acre of Land in D. and C. and it lies :aly in D. 
et Plaintiff ſhall recover; if it be for an Acre in D. and Part of it lies 
u . he thall recover what lies in D. it for a whole Acre, and he has 
Intl only to the 4th Part, he thall recover the 4th Part; Arg. and not 
(enied by the Court. 3 Lev. 334. Trin. 4 W. & M. in C. B. Good- 
Win v. Blackman. | | 
nd Holt Ch. J. ſaid, that it was held in this Court in the Caſe of 
Sadger v. Loyd, chat the Plaintiff might enter pending the Writ of 
Error upon the Judgment in Hjectment, if he could find the Poſſeſſion 
"py; For the Writ of Error binds the Court, but not the Right of 
ne Party; But he muſt rake Care that he do not enter with Force. 
LA. Raym. Rep. 808. Mich. 1 Ann. | 


4X (Y) 


| 
8 | | | 
{ame Land, then ſhbly the Judgment might not be right + and the : | 14 
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Ejectment. 


1. YUdgments in Ejectment againſt caſual Ejectors for want of an Ay. 


(Y) Jadgment ſtayed. 


J pearance ſhall be ſer aſide, and Reſtitution granted if no Latitat Int 
hath been ſued our againſt, nor Common Bail filed tor ſuch caſual Ejector / 
or nominal Defendant, within 14 Days after ſuch Appearance; per Cui s 1 
: L. P. R. 85. cites Trin. 4 W. & M. | 2 Ic th, 
This Caſe 2, If Notice in Ejectment be given to an Under-Tenant, and he does * 
was 28 not acquaint his Landlord there with, but ſuffers Judgment to go againſt Money 
P11 him, the Court upon Motion will not ſuffer Execution to be taken cut the ms 
Geo. 2. till the Right be tried, 12 Mod. 211. Mich. 10 W. 3, Anon. 1,4 
B. R. in 
Cafe of Sir William Clayton v. Boone, 4 
3. If Judgment be againſt the caſual Ejector, and it be made appear 4 
that 0 Declaration was rightly ſerved, the Court will fer it atide ; And and th 
if at Common Law an Ejectment had been againſt one that had nothing July 
in the Land, and upon Judgment againſt him another is turned out of nn 
Poſſeſſion, there was no Remedy tor the right Owner but Treſpaſs or 1 b. 
a Writ ot Deceit, and this ſtill is all the Certainty a Man has of his 6. 
Poſſeſſion, and now all we can do is to fer ſuch Recovery aſide, and to i Ban 
puniſh the Offender ; Per Holt Ch. J. 12 Mod. 655. Hill. 13 W. z. in be bro 
Caſe of Gree v. Rolle. De 
4. But upon Affi davit that Defendant was a Soldier, and fo intitled 
to Protection by Law, it was ordered that he ſhould give Security fir 
Payment of the Rent for the future. 10 Mod. 383. Hill. 3 Geo. 1. B. R. — 


Days. 8 Mod. 345. Hill. 11 Geo. Philips v. Doelittle. 


Smith v. Parkes. 


5. The Court uſually fays Proceedings in Ejectment on reaſonable 
Terms at any Time betore Execution executed, and where the Ejett- 
ment was tor Nonpayment of Rent the Plaintiff had Judgment, but the 
Proceedings were ſtay*d on bringing in the Rent and Coſts within three 


Mica. 
4" Wt 4 
2) Writ of Error, 10 
ter W 
for h; 
Cro. E. 290. I. IN Ejectment the Plaintiff declared of a Leaſe of the 4th Part of a fach | 
pl. 10. Hill. Houſe in N. in four Parts to be divided, by Force of which he entered tere 
Ii 85K into a Tenement Parcel prædict', and was inde Poſſeſſonatus till the Iz US 
8. P. in Caſe fendant did ejett him de Tenementis predif”, whereas he ought to ſup Aon, 
of Warnford Poſe the Entry in the fourth Part, and the Ejectment of the Ith Part * 
v. Haddock. The Court ſaid, De Tenementis prædict' ſhall not be intended the E - 
| whole Tennement, bur of the 4th Part, and the Judgment affirmed ___ 
Cro. E. 286. pl. 3. 34 Eliz. B. R. Rawſon v. Maynard. emer] 
2. A Writ of Error may be brought before the Writ of Inguiry be ke a k. 
turned in an Ejectment, for in that Action the 13 is compleat 0 80 

at the Common Law before it be returned, for the Judgment is but t 
gain Poſſeſſion, and ſo it is in Dower; But otherwiſe in Treſpals IS 


where Damages only are to be recovered, for in ſuch Cale the luce 
mz 


A. * A 


— 


Ejectment. 
perfect till the Writ of Inquiry is returned, nor can be 
p before, as in the principal Caſe it may; Per Roll Ch. J. Sty. 
Trin. 24 Car. Glede v. Dadeney. Lis 1 
jp jn an Ejectione Firmæ, if the Writ of Habere facias Poſſeſſionem 
4 ns more Ac res of Land than are expreis'd in the Declaration 
4 Error; Per Roll Ch. J. Sty. 238. Mich. 1650. Lumley 
f „ 1). Car. 2. cap. 8. S. 3, 4 Execution ſhall not be ftay'd by 
+ % Error upon any Fudgment after Verdict in Hjeddione Fir- 
4 unleſs t he Plaintiff in ſuch Writ become bound to the Detendant in 
B. Sam as the Court, to whom the Writ is directed, ſball think, 
4 that if the Fudgment be affirmed, or the Writ diſcontinued in his 
Nefault or he be Nonſuit, he will pay ſuch Damages and Sums of 
to aſcertain which a Writ ot Inquiry Hall iſſue to inquire of 

th meſne Profits and Damages by Waſte done after the firſt Fudgment 
/all be awarded, and Colts of Suit. = ; | | 

5, A had Judgment in Ejectment in C. B. and Execution of his The Court 
Dunger and Coſts. B. brings Error, and the Fudgment is affirmed. _ _ 
Whereupon A. prays his Cos for his Delay and Charges, but could gc. 


IS 


; : Realon for 
wt have them 3 For no Colts were in ſuch Caſe at Common Law, ſuch Diſtin- 


and the Statute 3 H J. 10. gives Coſts only where Error is brought in ction Hill. 
Delay of Execution. So 19 H. J. 20. and here, tho' he had nor Exe- n__—_ 
un of the Term, yet he had it of his Cofts. Vent 88. Trin. 22 Car. „Rin. 
\ b. K. Foot v. Berkley. Ss bon. 

6. After a Recovery in Ejectment the bringing a Writ of Error is 
Bar to an Action of Treſpaſs for the meſne Profits, but that it may 
te brought pending ſuch Wrir ot Error, 12 Mod. 138. Mich. 9 W. 


; Dontord v. Ellis. 


* * 4 2 2. 2 +... a * n 3 _ * n 
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(A. a) Of Conſeſſing Leaſe Entry and Ouſter. 


I. the Leaſe is deſective, we can give no judgment, and the 

Rule of Court does not bind the Defendant to conſeſs the 

Leaſe otherwiſe than you have made it; Per Roll Ch. J. Sty. 343. 

Mica, 1652. Theobald v. Conqueſt. 

2 In Ejectment the Leſſor ot the Plaintiff had Title to enter for Vn. 332. 
« Cradition broken for Non- Payment of Rent. Leaſe, Entry and Ouſ- Urin. 30 


ter was confeſs d, and the Court was mov'd, that in regard the Lef- Ct x 


fr had ſuch a ſpecial Title, and no Eſtate until Entry, whether Gin's to the 
ch an Entry ſhould be ſupph'd by the General Confeſſion, or that contrary, 
dere ſhould be an actual Entry ; and held that it ſhould be ſupply'd e Ld. 


0 the General confeſſion. Vent. 248. Mich. 25. Car. 2. B. R. OY. of 
non. 


another O- 
ee pinion.— 
ISalk, 259. pl. 13. March 26. 1402. held by Holt Ch. J. at the Aſſiſes, that in ſuch Caſe En- 
and Onfter is not neceſſary, tho' it had been held otherwiſe before the Time of Hale Ch. 3 
>——2 Ld. Raym. Rep. 750 S. C. ruled by Holt Ch. J. accodingly, tho' he ſaid he 
xmerly doubted of it, and reſerved it as a Point for his Opinion, and cauſed it to be mov'd in 
J R. where the other Judges held that the General Confeſſion of Entry by the Defendant. 
i good enough. 


3. It A. lets to B. and B. lets to C. to try the Title, the Confeſ. This Rule 


08 of the Leaſe Entry and Ouſter extends only to the Leaſe made rs 3 
IQ tO Con- 
to 


f 


* 
——— 
89 2 1 
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35 6 Ejectment: 1 


feſs actua! to C. and not to that to B. Per Hale. Vent. 248. Nich. 25 ( 


mg 7 2. B. R. Anon, 


which is the Title, but per Cur, it ſhall be intended that they entered till the Contrar 


y be proyi 


the other Part. Sid. 223. pl. 12 Mich. 16 Car, 2. B. R. Langhorne v. Merry. 12. 
WE | way 10 
4. Where the Defendant in Fjeftment appears, and con = US 
Fav and Onfter, = ſhall be ſufficient 5 prove an — . Anon. 
in any Caſe where an actual Entry is required ; and fo Scroggs f. 1. 
it was always held by Ch. J. Hale, becauſe ir thall be taken _ 
Entry to all Intents. Freem. Rep. 468. pl. 643. Trin. 162 Rule, 
1 Winch v. Huddleſton. | N 
e 5. In an Ejectment, where there are divers Deſendants which alta 
& M. in C. to conteſs Leaſe Entry and Ouſter, it every one do not appear felling 
B. Fogg v. the Trial, the Plaintitt, cannot proceed againſt the reſt but mutt | —_ 
Roberts S. P. Nonſuit. Vent. 355. Trin. 33 Car. 2. B. R. jacbme 
3 6. For not appearing at the Trial to confeſs Leaſe, Entry a wh 
Tetendants. Ouſter, there was Fudgment againſt the Caſual Ejector, but ſer 4% = 
becauſe no Bail was filed, 2 Show. 201. Paſch. 34 Car. 2. B. Ofer 
Honor v. Gale. b 
7, Where an Entry is required, and even neceſſary, the Confe/ C 1 
of Leaſe Entry and Outter does ſupply it, (tho* no Ae En 0 
Per Scroggs Ch. J. who ſaid it was the Opinion of all the Judge l 
2 Show. 201. pl. 204. Paſch. 35 Car. 2. B. R. Honor v. Gale, 
8. Eyres J. much doubted whether the Rules ot confeſſing Le l 
Entry and Ouſter, be good in an Ixferiour Court, but they hoy ; 
proceed the antient Way. Cumb. 208. Trin. 5 W. & M. in B. Outer 
* Anon. ory 
9. Ejectment for two Meſuages, two Gardens, 70 Acres of Lau n i 
15 of Meadow, and 30 ot Paiture, in D. The Plaintiit deliver: = - 
Declarations to two Tenants only, and as to the Lands in their Pull © 
ſeſſion the Deſendant entred into the Common Rule, bur becauſe WM =" 
had made ſeveral ſmall Purchaſes in that Pariſh, and the Plaint 18 
claim'd only 20 Acres lately granted to him by Leaſe from e 
Biſhop of Glouceſter, therefore he mov'd by his Counſel, that Tn 
Plaintiff might give a Note in Writing before the firſt Day of wil" 
next Term, what Lands ia particular he cla1med, and where ſuch lay 
and in whoſe Poſſeſſion &c. or otherwiſe that he might not proceꝗ i Fer 
to Tryal at next Affiſes ; for Detendant not knowing what Land 
Plaintiff would claim, could not tell what Purchaſe Deeds to pr 
duce at the Trial; Sed non allocatur, 4 Mod. 214. Paſch. 5 V 
& M. in B. R. Gwynn v. Pie. — 
10. In Hedi ment the Deiniſe by the Leſſor of the Plaintiff to th 
Plaintiff was laid to be the 2 7th of April 1697. which Time was not com 
at the Time of the Trial; but the Tenant had entred into the common Ru 
to confeſs Leaſe Entry and Oufter ; And the Court compell'd the Deten 
dant to confeſs Leaſe Entry and Oufter, otherwiſe the Plaintiff woull 
have been nonſuit, and then he would have had Judgment again 
the caſual Ejector, although it was objected, that the Plaintiff coul; 
not have Judgment though the Verdict were found for him. Rule 
by the Court of B. R. upon a Trial at Bar, Ld. Raym. Rep. 725 
729, Anon. Cites Mich, 8 Will. B. R. (A 


Per Cur. 11. In Caſe of Tenants in Common there muſt be an actual Ouſter © 
S. P. But if one by the other, or elſe he ſhall not be compell'd ro confeſs Lealy 
one rent Entry and Ouſter. Per Holt. 4 Mod. 39. Trin. 1 Ann. B. K. Anon 


only upon 
another 


claiming only as Tenart in Common, and the other brings an EjeCtment, it will be hard to 0 0 5 ta 
| | efcndat 


en" 


Ekrtion, | 3 57 


1 has done nothing, but as Tenant in Common, t ſeſs Leaſe, E 9 | 
| Mod. H W „to confels Leaſe, Entr 
* "is . 657. Hill. 13 3. in Caſe of Johnſon v. Allen. , y and Onfter 


12. In Ejectment if Defendant has mot Regular Notice of Trial the 
way is not to conteſs Leaſe Entry and Ouſter but to 1 
nent againſt the Caſual Ejector ) Mod. 118. Mich. 1 Ann. B. R. 


Bl. If Defendant will not appear, and confeſs Leaſe Entry and 
Quiter, the Courſe is to call him and his Attorney, if he be within the 
Rule, and then to call the Plaintiff himſelt and nonſuit him, and 

upon Return of the Poſtea Judgment will be givnn againſt the 
caſual Ejector; and the Maſter will tax Coſts upon the Rule tor con- 
ſing Leaſe Entry and Ouſter, and if theſe are demanded of the 
Dalendant and not paid, the Court on Affidavit will grant an At- 
uchment. 1 Salk. 259. pl. 14. Trin. 2 Ann. B. R. Turner v. Bar- 


dy. | 
Fo In Ejectment againſt ſeveral if ſome confeſs Leaſe Entry and If Plaintiff 


(ufter, and others ao not, the Plaintiff may go on as to to the for. Þ<vs Title 


A . he ſhall re- 
mer, and be nonſuit as to the latter, but the Cauſe of the Nonſuit cover the 


muſt be expreſſed in the Record, viz. becauſe thoſe Deſendants would Whole a- 
dot conteſs Leaſe &c. and on the Return of the Poſtea the Court gainſt the 
dead be informed what Lands were in the Poſſeſſion ot thoſe De- ether; Per 


{ndants, that the Judgment might be entered againſt the caſual Ejec- . 


tor as to them. 2 Salk. 456. pl. 6. Paſch. 4 Ann. B. R. Greeves v. — If one 
Roll confeſs Leaſe 

Entry and 
Haller for as much of the Premiſes as ave in his Poſſeſſion, the Jury ſhall inquire againſt him alone 
br o much, and if the other awuill net appear, or not confeſs &c. there ſhall be Judgment for ſo much 
of the Premiſes as are in his Poſleſhon ; Judgment againſt the caſual Ejector; Per Holt Ch. J. 
12 Mod. 656. Hill. 13 W. z. in Caſe of Gree v. Rotl. ———C. brought an Ejx&ment againſt 
{F. and G. F. appeared, and confeſſed Leaſe Entry and Ouſter; S. and G. did not appear 
der confeſs Leale Entry and Ouſter, upon which, by the Direction of Holt Ch. J. at the 
dummer Aſſizes at Horſham in Suſſex, 12 W. 3. a Verdict was given by the Jury for the Plain- 
if againſt F generally; and Verdict was given againſt the Plaintiſt for S. and G. and Indorſement 
1s ade upon the Poſtea, that this Verdict was for S. and G. becauſe they did not appear and 
entefs Leaſe Entry and Ouſter; and for this Reaſon that they ſhould not have Coſts againſt the 
Paintiff, and that the Plaintiſt ſhould have ſudgment againſt the caſual Ejector for ſuch Lands 28 
rere in the Poſſeſſion of S. and G. Lord Raym. Rep. 729. Claxmore v. Searle & al”. 


Fer more of Ejectment in General, See other Proper Titles. 


Election. 


(A) In what Caſes an Election 1s piven by Law. r 
LAWNS 


IF A. ſeiſed in Fee of 100 Acres, enfeoffs B. of 18 of the 100 e 87 
Acres, (without aſſigning which of the 100 Acres he enfeoffed ji. 215. 
1 of) to hold to B. and his Heirs at Election of B. and his Heirs Bullock v. 


' ; ; : Burderr, 
en he pleaſe; this is a mou Feoffment ſo that this OREN © Þ ods. 


——— —ů— — — — 


— — 1 — —— * — na — 


1 Election. 


— made good bp any Election, becauſe a Livery cannot Opel a, 
* 'sc Futuro, but ought to pals the Freehold preſently or never, am 
2d4;19ged, © therefore the Feofiment void. Oy. 11 Eltz. 281. 19. adudged. 
Hendl 148 : 
I 8. C. adjudged, ——— S. C. cited per Curiam 2 Rep. 36. b. -——— Hob. 174. cite 8 


But if fuch 2. If a common Perſon grants to the Mayor and Burgeſſes cr! 
Grant be he Moiety of a Yard Land in a Great Waſte without Certainey in ul 
n ade by the --, ; ( 5 Wan 

Part of the Waſte they ſhould have the fame, or the ſpecial Nine 


ing it i : ai 
3 the Land, or how it was bounded, or without any certain Peſcrigti. * 
for the Un- of it, fo as the ſame ought to be reduced to Certainty by Election 1 
22 Corporation muſt not make their Election by Attorney, but its * þ 
It rhe King they are reſolved upon the Land they uit make a ſpectal Warr „ ide 
grants 120 Attorney, reciting the Grant to them, and in what Part of the [1d M 103. 
Acres ot his their Grant ſhould take Effect, Kaſft, Weſt Ec. or by Buttals 6. . : F 
kb ye A, 1 cording to which Direction the Attorney is to enter &c. Le, * 1 ir cha 
Quod Dam- 36. Trin. 2) Elz. B. R. in Sir Walter Hungertord's Caſe, lower 
num returns, : f Conve. 
that it is not to his Damage, and that the Waſte contains 300 Acres, there nothing paſſes, for {+ ; f 
uncertain which 120 Acres were intended, and the Party ſhall not have any Electlon acaind -4, 42 
King; All which was agreed upon Evidence to the Jury. Noy 29. Brand v. Todd, 7 Re if Dis 
$6. Trin. 9 Jac. in the Conrt of Wards in Stockdale's Caſe, 8 P. holl! 
Meant 
2 And. 202. 3. Sir R. H. bargains and ſells to three Perſons ſeveral 1{an;; 5. | 
pl. 19. S. C. (which are Part in Demeſnes, Part Copyheld, and Part in Laas ig þ wh 
adjudged; ars with Rents reſerved) and the Rever/rons and Remainder of then 1 Ja 


he Dad with all Rent reſerved H:bend. to them and their Aſſigns after the Dutt 
of Sir N 11 of Sir R. H. for 11 tears Cc. Afterwards Sir R. H covenants f tid 
their Power ſeiſed of the Premiſſes to the Uſe of himſelf for Life, and to the Hrs | 
to take the px Body, and dies; no Attornment is wade to the Bargainees. Refoly' 
2 by the Bargainees have an Election to take this as a Demile at the Con 
Attornment mon Law or by Bargain and Sale by 2) H. 3. without Artorament 
be deter- and though the Leſſees or Bargainees have entered generally, ye 
mined, yet their Election remains to them ſtill notwithſtanding the Death of th 
hall _ a Leffor and the Alteration ot the Eſtate by the {ſecond Indenture ; fi 
they may. — they had an Intereſt in them preſently. 2 Rep. 35. b. 45. 4. Paſ 


Poph. 95. 37 Eliz. in the Court of Wards, Sir Rowl. Hayward's Cale, 
1. 2. 8 C 
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& S. P. held accordingly by Popham and Anderſon, and tSerefore if the Bargainces after Sir R. 
Death would elect to take it by Way of Bargain and Sale, they ſhall have all rhe Reverſions, Re 
mainders, Rents, and Services, as well as the Land in Poſſeſſion executed to them by the Statute 
Uſes; And of the ſame Opinion were all the Juſtices in Trin. Term follow ing upon their Meetin 
at Serjeant's Inn for another great Cauſe. — Hob. 159. S. C. cited by Hobart Ch. J. as re 
ſolved. . Lutcw. $803. Trin. 10 W. 3 8. C. cited by Powell 5 that <vhen an Hlection is con. 
ith an Intereſt, ſuch Eleflion is deſcendible. | 
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4. It the 'Tenant in Sicage holds by Fealty and 10 8. or a Pair of (i 
Spurs, it the Heir be nor, ſo ſcon as conventently he may, all Circus 
ſtances conlidered, aſter the Death of his Anceſtor ready upon the [1 
to pay his Relief, the Lord may diſtrain tor which of thein he vil 
tor upon Default of the "Tenant the Election is given to the Lond 
2 Roll Tenure (L. a) pl. 7. cites Co. Litt. gr. 
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(A. 2) Rule 


/ 


Election. 


(A. 2) Rules and Notes, as to Election. 


F your A? may work two Ways, both aijing ont of your Intereſt, 
I Election is given to the Patient to uſe it either \\ ay but not 
wth Ways to one entire Thing and one entire Act, Hob. 159. cites 
; Rep. 35- 37 Eliz. Sir Rowland Hey ward's Cate. 
"2 If the Act will work two Ways, the one by an Intereſt, and the 
gler by Autherity or Power, and the Act be indifferent, the Law will 
rribure it to the Intereſt and not to the Authority. Hob. 159. in pl. 
oz, Mich. 10 Jac. 

: But where Intereſt and Authority meet, if the Party declares clear- 
Ir chat his Will is that this Act ſhall take effect by his Authority or 
yer, there it ſhall prevail againſt the Intereit, tor Modus & 
(rventio vincunt legem. Hob. 160. 

And though the Party doth not make an expreſs Declaration, yet 
# his Act do import a Neceſſity to work by his Power, or elſe to be 
«holly void, the Benignity of the Law will give Way to ellect the 
leaning of the Party. Hob. 160. in Cale of Colt v. Glover. 

. When Election creates the Intereſt nothing paſſes til, Election, 
b where no Election can be, no Intereſt can arſe. Hob. 174. Hill. 
1z Jac, in Caſe of Stukely v. Butler. 


(B) Yo thall have it. 


IF a Nan leafes Land for Bears, reſerving weekly nine Quar- 

ters of Wheat, or the Value thereof AS it (hail then be ſoia in 
the Partzet ok W. ik the Leſſee pays neither of chele at the Time 
poimred, the Leſſor may have his Action at his Election ivr the 
Ehcat only, or for the Value only, tor though the Lefſce might 
have paid any of them at his Election at the Oap, pet aiter the 
Day the Law gives the Election to the Leſlor. Tr. ; Ja. B. U. 
Cure Lord Lenny and Parnell, udjudged. 

2. if a Man bargains and 1ells 300 Cords of Wood out of his Mo: 691. 
\oods to another aud his Aliigns, to be perceived by the Appoint- TRAP . 
nent of the Bargainor, tf the Bargainor does not aſlign it within Bafler, 46 
Atonbdement Time after Requeſt made by the Bargaince or his bur 8. 7. 
Grantee, they may take it without Appointment. Co. 5. JIalnicr ru — 


a pear. 


4 b. reſolved. Þ. 43 El. B. R. —-— Cre E. 


"19. pl. 44. Baſſet v Maynard, S. C. adjudged for the Aſſignee of the Bargainee ; For the Bargainee 
hed an Intereft before the Appointment by the Bargainor, which Intereſt he may afhgn. 
Nov, 2. Baſſet v. Baynard S. C. but not clearly reported S. C. cited Jo. 256. that ther 
bo Diverſity where the Wood is to be taken per Viſum, or per Viſum E Allecationem , For in both Caſcs 
pon Requeſt made and Refuſal the Party may take them without View or Delivery. 


3. When a Thing is granted, or concludes conditionally, as 20 s. 
per Ann, or a Robe Price 20 8. to be paid at ſuch a Day, there at the 
Day the Debtor may pay the one or the other at his Election; but if 
te does not pay at the Day, the Creditor, or the Grantee, after the 


Day, has Election to demand the one or the other; Per Catesby, 
quod 
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quod Moy le and Littletou J. conceſſerunt. Br. Dette, pl. 112 : 
9E 4 36. 7 


— 


Dal. 73. 4. A Man has three Daughters, and covenants with 7. x 0 15 
pl 55. S. C. on in Marr. | f an] alyy % 
F en Hall have the Diſpoſition in Marriage of one of them; the Election ;, ry 
Verbis, the Father of which ot the Daughters the other ſhall have the * | per; e 
Tiage, and he is not to deliver the Daughter till Requeſt ; but . . 
Requeſt be is to deliver the Daughter to J. S. other wiſe he can 7 
2 gr the A re * _ Covenant; Held by all the Juttices, 0, * Sy 
: pl. 197. Trin. 6 Eliz. ; av 
nc 1715 5. 4 A. 8 _ Cords of ” bo to J. F. to be taten at the Flag, 2 
Trin. 2 9 .. an the l 3 * a * _ 8 Trees, J. 8. the "ie Thi 
148 5 . rantee cannot rake them, but mult ſupply his Grant out ot the R. T7 
1 * * * 8 = _—— 
Maio _ 18. 12 e 43 Eliz. B. R. the ſecond Reloluigg * ma! 
6. Jolly,” ir Tho. Palmer's Cale. ch 
where the Caſe was that A. covenanted with J. S. that J. 8. ſhould elect 25 of the beſt To, ... Lit, 1 
of = Wood to be taken within 11 Years; And the Breach was aſſigned, that the Defendyn; 10 12. 
cut 1rees within the Time; upon which it was demurred and relied upon the ſecond R eſolution (h 
in 5 Rep. Sir Thomas Palmer's Caſe. But here the Court were of Opinion for the Plain; g top pere in 
by the Covenant he has 11 Years Time to elect, And by cutting any Trees in the mean Time, th Feaſt, 
Latitude of his Election is abridged And Hale ſaid that the Cate in 5 Rep. there if the Gramtee on Llectio 
— wg rnd 2 = x ay of Wood, he has the Effect of his Grant; But Trees diſter in Value the bel! 
r, | oo 
BY filling 
: Rep. 36. 6. Note, as to Elections theſe Diver/ities following; 1ſt. When . vl 
Park by thing paſſes to the Feoffee or Grantee before Election to have the one Thing - 
Eliz, 1. or the other, the Election ought to be made in the Lite of the Part i 2 
Court of and the Heir or Executor cannot make Election. But when an Hffate i _ 
Wards in TJntereft paſſes immetiately to the Feoltee, Donee, or Grantee, there 4 
Sir Rowland Electio be made by th by their Hei E - ach, a 
Heyward's Flection may be made by them, or by their Heirs of Executors, Ca; br he 


Caſe. 8 P. Litt. 145. 4, 
in a Nota 


by the Reporter. 


123, 


2 Rep. 37. J. 2dly, When one and the ſame Thing paſſes to the Dance or Grantn, 
8. k. and the Donee or Grantee has Election in what Manner or Degre he 
w1ill take this, there the Intereſt paſſes immediately, and the Party, his 

Heirs or Executors may make Election when they will, Co. Lit. 

145. a. 

2 Rep. 8. z3dly, When Election is given to ſeveral Perſons, there the fi 
37. a. S. P. Election made by any of the Perſons ſhall ſtand. Co. Litt. 145. a. 
ZN ys 3 Athly, In Caſe an Election be given of two ſeveral Things always 
* "A he which is the firſt Agent, and which o#ght to do the firſt AA, ul 
15 b L's have the Election. As it a Man grants a Rent of 20 s. or a Robe to one 
17 b. and to his Heirs, the Grantor ſhall have the Election; for he is the 
11 E 3. firſt Agent by payment of the one, or delivery of the other, So it 4 


„ . 
1 
mil h. 
Cl, 1 


LP. ry 


Kcordir 

— 11 Man makes a Leaſe rendring a Rent or a Robe, the Leſſee ſhall hare * 

AM pl. 3. Election, cauſa qua ſupra, and with this agree the Books in de r 

29 Aſſ. 55. Margin. But if I give unto you one of my Horſes in my Stable, thete nl 'r «bi 

Aue „ ſhall have the Election, for you ſhall be firſt Agent by taking or er 

43 E.;. 5- Seiſure of one of them. And if one grant to another 20 Loads ꝙ Hi. oy 

tit. Barr. /, or 20 Loads of Maple 0 be taken in his Weod of D. there the ter Li 

194 Grantee ſhall have Election, for he ought to do the firſt Act, viz. ,. 

— ſell and take the ſame. Co. Litt. 145. b. 

2 S B. 5 10. sthly. When the Thing granted is of Things annual, and art _ 
to have continuance, there the Election remains to the Grantor, (in -1- beet 
where the Law gives to him Election) as well after the Day as delore, Wl wich 
otherwiſe it is when the Things are to be performed unica vice; And f. 0 
therefore if I grant to another for Life an Annuity or a Robe at the Leaf % 
of Eafter, and both are behind, the Grantee ought to bring his Writ © A- Fo 
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the Digyunctive; tor it he brings his Writ of Annuity for one 
os and recovers, this Judgment thall determine his Election tor 
4 (or be thall never have a Writ ot Annuity atterwards, but a Scire 
bias upon the {aid Judgment. Which Reaſon Fitzherbert in his 15 Marg. 
Wane Brevium not obſerving, held an Opinion to the contrary. cites. F. N. 
* i i contrat# with you to pay unto you 208. or 4 Robe at the Feaſt of B. 122.(E) 
1 jer, after the Feaſt you may bring an Action of Debt for the one or for 
cler. Co. Litt. 145. a. 
II. 6thly, The Feoffee by his Act and Wrong may loſe his Klecttion, and 2 Rep 31. 
ue the ſame to the Feottor ; as if one tafeoffs another of two Acres, to b. S. P. 
and to hold the one for Life, and the other in Tail, and he before Hlec- 
\.y makes 4 Feoffment of both, in this Cale the Feoflor ſhall enter into 
wich of them he will tor the Act and Wrong of the Feotfee. Co. 
ft, 145. 2+ 
1 Man gives to another the veſt Horſe in his Stable, the Donor 
here ſhall have rhe Election. In Cate ol a Heriot, the fame is to the beſt 
keaſt, here he who is to have the Benefit of the ſame, is to have the 
Ekction, and that ſhall be ſaid to be the beſt, which he thinks to be 
de beſt, Per Fleming Ch. J. 2 Bulit, 9. Mich. 10 Jac. in Cafe of 
Alling ly v. Hornby. ; 
134. It a Sale be of 500 Stacks of Mood out of Joo. the Buyer in this 
(ſe may chooſe ; Bur it it be ot 5oo to be fer our by the Seller, the 
{ting out would be a Condition precedent ; per Cur. Mod. 88. 
Mich. 1 Ann. B. R. in Caſe ol Grips v. Ingledew, 
14. A Man owes Money by Bond, and alſo by Award, ſuppoſe 201. by 
ach, and he pays one 201. it ſhall be upon which of both he pleaſes ; 
fr he, and not the Receivers, is the firſt Agent, Quere. 1 Mod. 
123, Hill. 1 Ann. B. R. Stracy v. Saunders. 


(C) Who may elect, and hey. 


ö L a Man levies a Fine come cco que il ad de ſon done to 102. 
of an Houſe and 100 Acres of Land in D. where he hath there 15 & 17 


n Houſe and 118 Acres, the Conulee me elect which 100 Acres he Eltz. S. P. 
) 


Al have, for the Election is given to him by the Fine, B. 37 


El. B. G. between Morris and Leveſay, agreed. b. Marg. 


|. 14. cites 
iP. ruled in the Court of Wards 21 Eliz. in the Caſe of Evans v. Mitton. Mo 84 S. P. 
Kcordingly by Weſton, but Dyer denied this Caſe, and vouch'd 12 H. J. and the Caſe of the 
nor of Sour for his Purpoſe, which was prov'd according to the Intention of the Party by Cir- 
unſtances ; Bur Weſton put this Diverſity, that if Leſſee tor Life be of 109 Acres, and the Leſlor 
pants the Reverſion of 20 of thoſe Acres by Fine, the Grantee ſhall compel the Leflec ro attorn 
br which 20 Acres he pleaſes by INE Juris clamar ; But if the Grant be by Deed, thea it is in the 
Lſlee's Election to attorn for which 20 Acres the Leſſee pleaſes. Mo. 692. pl. $32. Hill. 
| Eliz, C. B. Marſhall v. Marſhall adjudg'd, that where a Fine was levied of five Yard Land, 
wha Proviſo, that if the Feme ſurviv'd her Paron ſhe ſhould have a Yard and halt thereof for 
P — 8 ſhewing what certainly, after the Biron's Death ſhe, being Cuy que Uſe, ſhall 
We Election. 


2. But in the ſaid Caſe, if the Conuſee renders it back to the Conu- 
br for certain Years, the Conuſor hath the Election given him 
wich 109 Acres he will have, and he may elect, P. 7 El. B. 
d between Morris and Leveſay, per Cluiriam. 

3 wa Man gives two Acres to one, ro hold one for Lile the 
a in Fee, the Donee hath Election. Com. Kevc2ar and 
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4. Jf a Pan levies a Fine Come ceo &c. of an Hon }...; 13 

100 Acres Of Land in D. (where he hath there 118 Acres,) and A Mit 

Conuſee rei ders to the Conuſor tor 100 Years, and after the C ee 

dies, his Executor may elect which of the 100 Acres he wil have [e&tio 

becauſe this was a Thing in Jntereſt in rhe Teftator, 99, ;- Ml <=" 

B. between Morris and Leveſay, agreed per Curiam. 24 

5. Ma Man gives one ot his Horſes to A. and B. and after A. 8%, 11 of 

yet B. may elect, becauſe this was a Thing in Jnteret in then Cher 

and no- expreſs Election umited. Mich. 37 El. B. between J, 14 

and Leve/ay, per Curiam. h Thin 

St. 6. But if a Man gives one of his Horſes to be elected by A 2 Lucy 

z. A. dies before Election B. cannot elect. M. „ Cl «I's 

between Morris and Leve/ay, per Curiam. : as F. 

7. In Caſe ot two Grantees the fr/# named ſhall have Election Fee, 

85. in pl. 215. Paſch. 7 Eliz. C. B. er! 

Bendl. 148. 8. Feoftment ot a Houſe and 17 Acres of Land, Parcel of a Waſte, t farc 
pl. * * C Feoffee, and not his Heirs, muſt make his Election, or elſe the Cr | 

adjudged, is void. Hob. 194. cites D. 281. 10 Eliz. Bullock's Caſe. hos 
81. pl. 215. | 


Bullock v. Burdet, S. C. adjudged. And. 11. pl. 24 S. C. agreed that the Election be! 
Heir was not good. S. C. cited 2 Rep. 36 b. per Curiam. f 


9. Upon Eſtates executed to Uſes of a Thing uncertain, the Coy 
thought that the Election ought to be made by the Feoffee or Conuſa 
to the Uſe, and this as well ſince the 27 H. 8. as before; becauſe 

lections being given to the Grantees tor their Benefit, the Feoffee 
tore the 27 H. 8. was the ſole Party who was intended to be benefits 
by the Grant in Judgment of the Common Law, and Ceſtuy que U 
had no Intereſt bur ſuch as the Chancery allowed in Conſcience, and 
now ſince 27 H. 8. Ceſtuy que Uſe has the Poſſeſſion in ſuch Qualit 
and Form as he had the Ule, and it he had nor the Uſe till EleSior 
he ſhall not have the Poſſeſſion till Election, and it the Election w 
not incident to his Uſe before 27 H. 8. it is not given to his Pollefſat 
fnce 27 H. 8. But Quere, tor in the principal Caſe the Election is li 
mited ro the Uſe, and fo that the Poſſeſſion of all paſſes to the Feoſtec 


and the Uſe is diſtributory by Election, and therefore it ſeems rea 47 
able that he, who is to take the Uſe, is to make the Election. Mo. 1:4 Mich 


pl. 247. Mich. 16 & 17 Eliz. in Calthrop's Caſe. 

10. Sir T. S. was ſeiſed of a Manor, and aliened the Manor except © 
Cloſe, Parcel of the ſaid Manor, called N. and there were two Cloſes, Pa 
cel of the ſaid Mancr, called N. the one containing nine Acres, the oth: 
three Acres. The Court held, that the Alienee ſhould not chuſe will 
of the ſaid Cloſes he would have, but the Alienor or Feoffor font 
have the Election which of the ſaid Cloſes ſhould paſs. Le. 265. p 
360. 20 Eliz. C. B. Sir Thomas Lee's Caſe. 

11. It a Man deviſes two Acres of Land out of four Acres lying tos 
ther, the Deviſee ſhall have Election. D. 280. b. Marg. pl. 17. ci 
40 Eliz. Marſhal's Caſe. ; 4 

12. It a Man ſells Trees growing upon his Land, excepting /ix 0:6 
the Exceptor is to have the Election, and it there be a Time limited, 
muſt do it during ſuch Time, but if he flip the Time, then the 0:1 
ſhall elect; But where no Time is limited, and Vendor does not elech 
which he will have left {tanding, it is doubtful if the other may el} 
Bur ir is clear, that if the Grantee reque/ts Vendor to make his Elect1ong 
and Vendor refuſes to elect, the Vendee ſhall ele&, leaving the Num 
of Trees excepted for the Vendor; But where no Requeit is, nor Ling 
limited, it is doubtſul if Vendee may do fo; agreed by the Juucy 
2 Bulſt. 7. Mich, 10 Jac. in Caſe of Billingſley v. Herſey. \ 

| | 13. 
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A haſes to B. qo Acres, Parcel of 60, and before B. makes his E- 
In B. dies; And the Queſtion was, W hether this Leaſe was not 
cid by the Death of B. or whether his Executor might make his E- 
1e&tion ? The Court held, that an Election might be made by the Ex- 
ecutors and Ne between the Caſe of @ Leaſe for Years and à 
tfment ; for in Caſe of a F eoſtment it is void, becauſe a Livery can- 


at operate in futuro. Freem. Rep. 530. pl. 713. Mich. 1680. Jones v. | 1 
"Eleftion i 21 | F 

5 Flection is deſcendible or Not, according to the Nature of the 1 

Thing, if it de merely Perſonal it cannot deſcend; Per Powel J. Þþ 


Lurw, 803. Trin. 11 W. 3. in Cafe of Eaſtcourt v. Weekes. 

is. Where an Eligible Eſtate paſſes the Heir cannot make Election, 
1; Feoffmenr of two Acres, habend* the one for Lite, and the other in 
Fee, the Heir ſhall not make Election, but the Leſſor ſhall have all; 
Fer Doderidge J. 2 Roll Rep. 485. Mich. 22 Jac. B. R. in Caſe of 
Hard v. Foy. | 


(D) at ſhall be ſaid an Election. 


i. IF a Man gives two Acres to another, to hold the one for Life, A, . 
and rhe other in Fee, and the Donee atter makes a Feoffinent rr ͤ—— 
> one Acre, this is an Election to have the Fee in that, Com. 6. b7 2. . 2 ==, 
2. Tf a Man leaſes cwo Acres tor Lite, the Remainder ot one Acre ee 3 
in Fee, AND atrer licences the Leſſee to cut Trees in one Acre, this N 


I q Election that he 1hall have the Fee in the other Acre, Com. 
b. 

z. Deviſe was that he ſee A. well provided for, or elſe give her 20 J. A. 
lived wich the Deviſee two Years, and then went away; his keepin 
A, two Years is an Election, Palm. 76. Hill. 17 Jac. B. R. Shaw's 
Cafe. | 

A Reſervation was of Money or 'Turkeys on a Leaſe forYears, Le/- 
(r's briagiug an Action tor the Money is an Election, Lutw. 6 55. 
Mich. 9 W. 3. Letten v. Winne. 


(E) Where the Election ſhall be peretual, 


Or is determined or not.] 


* a Man delivers Obligation to A. to the Uſe of B. and B. 3 Rep 26. 
when he hears ot it refuſes it, he cannot after by Agreement b. $: P. ac 
lake this a good Deed; for the Retuſal ts peremptory, HD. 5 Ja, ©2743!” 


per Curiam, 


S, per Curiam. but ſays, 


: | 5 Og that h 
n ſuch Caſe the Obligor, in Action brought upon this N. cannot plead Non eſt 8 be 


Gule it was once his Deed, and cites Bendl 75 in Tawe's Caſe, and D. 1 Eliz. fol. 167. 


2, 'Treſpaſs 
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ws a. . N * Rs 7,7 _— 
Br r 2. Treſpaſs quare Vi & Armis Arbores ſuccidir, the Peſendant laid 2. [* 
on . - ' = p ö a / , f a, 
we 7 * 8. that the E/aintiſt foi to him a his Wood in fuch a Vill except 40 of t4; ttt b 


accordingly. beft Oaks, to be abated in tuo Years, and ſaid that he came to abgy, then 

S. C“ and warned the Vendor to chuſe his Oaks, and he would not, by which +, 
cited by Ho- De fendant, when he could no longer ſtay, abared the Trees except 15 
bart Ch. J. 40 Oaks, and admitted tor a good Juſtification. Br. Refery if 


Hob. 1704. . ation, pl. e Fet 
and ſays, ſo 3+ EIS 44 E. 3. 43. ; 15 394 
note that the 12 Jac. 
Vendee in this Caſe had no Property till Election or Default made by the Vendor, which was f 
plied arid made certain by the Vendee, and yet the Vendee could not have made the Choice in Fa 1 
faulr of the Vendor till the Time incurred ſo near that he muſt needs, and that muſt be * * he 
judgment of Jury or the Court upon ſpecial Declaration of the Time, and Number of the Ta Palle. 
and the like. & C. cited 5 Rep. 25. a. and ſays that the Iſſue was taken upon the wy th La 
which Caſe Ld Coke ſays is not well abridg*d by Brook, Tir. Reſervation 3. tor there he has * Oe p. 38 
the Requeſt; But ſays, that Fitzh. Tit. Barre, 204. has abridged it truly. Th 


* Bruoke ſays (ut ſupra) that Vendee warned the Vendor to chuſe his Trees, and he would no: 


3. It a Man grants to pay to me 101. at Chriſtmaſs, or to attend 1g 
zue at Chriſimaſs, there it he does not do the, one nor the other, the 
Money ſhall be paid atterwards &c. tor now the Election is determin. 
ed; For he cannot attend at Chriſtmaſs when the Feaſt is paſt, there. 
tore then the Sum is due, and it ſhall be paid &c. Br. Dette, pl. 112. 
cites 9 E. 4. 36. 


1 * 4. A Grant is made by a Biſhop, Election cannot be made by +l 
8c“ Grantee in time of Succeſſor. Mo. 86. in pl. 215. Paſch. » Eliz 1and 
q WR a C. B. Bullock v. Burder. oY 
6% Adjudged. ,, 5. Condition of a Bond was to pay 20 Kine or zo l. in Money the 
| Le. 69 Paſ- within a Month at Eleftion. The Obligee makes no Election in th; 


ſer v. Ballet. Month. Per tot. Cur. Election muſt be made within the Month, and 
Convenient Time allowed for Proviſion ot one of the Things, 
Mo. 241. pl. 377. Mich. 29 Eliz. Kernet's Caſe. 
2 Rep. 37. 6. When an Election is coupled with an Intereſt, ſuch Election is 
he deſcendible. Per Powel J. Lutw. 803. Trin. 11 W. 3 cites Sir Row- 


{ 
land Heywood's Caſe. by 
7. Gtantor cannot by his own Act or Default either Subvert or E 

derogate from his Grant. 5 Rep. 24. b. Sir Thomas Palmer's Cafe, 

In what Caſes Grantee has Election to make it a Rent or An 
nuity. See tit. Annuity (F. 2) What thall determine ſuch Pow 6. 
er of Election. See Ibid. (F. 3) thens 
[te 
For more of Election in General, See other proper Titles. 
rec 
mier, 
n = ud th 
Emblements,, ac Ce 
— of tr Con: O38 + 8 — * 
- ; — \udq 
| by 
(A) No ſhall have them. = 
DST 8 
Cro: E. 40. 1. IF Leſſee at Will ſows the Land, and after determines 13 1 
e Will, the Leſſor ſhall have the Corn. Co. 5. O % Mi: 
Eliz. B k. 116. agreed, Co. Litt. 54. h. becauſe he loſes his Rent. 15 


S. C. & S. P. =_ 
per Popham, to which Fenner f Gouldsb. 190. pl. 136. S. C. & S. P. per hy cert 3 
It Tenant at Vill ſowes the Land and then determines his own Will, he cannot brea 'Y 
Hedges to carry the Corn away, Vent. 222. Trin. 24 Car. 2. B. R. in the Caſe of Perrot "i 


Bridges, 
wth 2. [So] 
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so If i a Copyholder durante Viduitate ſaws the Land and Cro. E 460 1 
80 ) e | ro. 60. 1 
a * ſeverance takes Pusband, the Lord ſhall have the gie 8 4 4 
eum, becaule her Eſtate determines by her own Act. 19. 38 El. dae by 1 
C 


5, R. between Ola 8 Burdwick, adjudged. Co. 5. 116. ſame Pophatn and | 
ny e | Contradi- i 
and Abſente Gawdy, Gouldsb. pl. 189. pl. 136. S. C. & S. P. adjudged — 1 


Fenner, N . , g 
92 1 2. * 4 3 l Es ulſt. 213. S. C. & S. P. cited per Cur, Paſch, 0 4 

Il there be Leſſee for Years, upon Condition that if he does gro. E. 461 13 
bt or ſuchlike ec. that his Eſtate ſhall ceaſe ; if he ſowg ©) S. b. 4 
i Land, and after does Waſte, the Leſſor ſhall bave the Corn, Cech. ©! | 


p. 38 El. B. N. held by Clinch. Co. 5. 116. b. Co, Litt. which Pop- 
b, 8 ham and 

Wy - : Fenner a- 
lt he commits a Forfeiture the Leſſor ſhall have the Corn; Per Popham. Gouldsb, 


th. pl, 126. in 8. C Where the Leſſor enters for a Tort, or by Title Paramount, or by 
linitation ot the Eſtate, the Leſſor ſhall have the Corn, Cro. E. 461. (bis) in the Caſe of Oland v. 
wdwick He that enters for Condition broken is by relation in of his firſt Eſtate, and as if þ 
ve boſſeſſion had never been out of him, and ſo he that enters ſhall have the Emblements ; Arg. and 1% 
»this Opinion the Court ſeem'd to incline. 2 Roll R. 468, Mich, 25 Jac, B. R. Nicholas v. 1 


4 [0] Ik there be Leſſee for Life, upon Condition that if he doth If a Leaſe Li 
ich an Act, he ſhall have it but for two Years, and he ſows 48 Ih 
land, and after forfeits the Condition by which his Eitare tor upon a Ge. y 
mo Years is ended before the Severance of e P. z 0 ſhall not % on the 


uu the Corn, but the Leſſor. P. 38 El. B. K. by two a- Farr of the 


aut one. performed at 


ke End of the Term, to have it for Life, and Leſſee ſows the Land the laſt Year, but performs not 
ke Condition, Per 2 J. contra one, Leſſee ſhall not have the Corn. Cro. E. 461. (bis) in Caſe of 
(land v. Burdwick.— ——Gouldsb. 189. pl. 126. S. C. & S. P. by Fenner. 


5. So if Leſſee for Years or Life ſows the Land, and after ſur- Cro. E. 467. 
anders before Severance, the Feoffor ſhall have the Corn, 19. „ 
5 El. B. B. by Popbam. v." Hand. 


wick S. P. 
agreed by all. 


6. $0. if Leſſee for Life or Bears ſows the Land, and after Cro E 461. 
liens in Fee before Severance, the Leſſor entring for a Forfei-{'*) > 5 


te, ſhall have the Corn. P. 38 El. B. R. per JPopham. Oland v. 
Burdwick ; 


Igred by all ———In Treſpaſs it is not denied but where my Tenant for Life aliens in Fee, and I 
ater, that / ſhall have the Emblements upon the Land which were ſown mejne between the Alienation 


ud the Entry. Br. Emblements, pl. 3. cites 40 E. 3. 5. 


7. [But] If a Leaſe be made to Baron and Feme during the S. P. by 
Corerture, and the Baron ſows, and after they are divorced Call- dich Poke 
a Przcontractus, the Baron ſhall have the Corn, becaule the nam and 


Igment is the Act of Law. Co. 5. Oland 116. b. Clench a- 
| greed. Cro. 
L 461. (bis) in S. C. Mo. 395. pl. 512. S. C. & S. P.---— Gouldsb. 190. pl. 136. S. C. & 


P. by Fenner, to which Popham agrecd. 


. And in this Cale if the Divorce be at the Suit of the Baron, S P. by 
i he ſhall have the Corn, becauſe the Judgment is the Act ot h Peg. 
uw. Co. 5. 116. b. ut ſee the Cale in the Report, and there hem and 


loham doubred thereof, NE” = 


E. 261, bis) in Caſe of Oland v. Burdwick, 
5 9. If 


— 


* nn 
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Hob. 132. „Ik Tenant tor Lite, or for the Life of another, $4. . 
„ ter his Eſtate determines by the Death of Ceſtuy que in a wall 
Jac. 5,9, Severance, the Leſſee or his Executors ſhall have the Gun 4 
Fe g dern 6 e 
2 rae or Pu ' ' | 
Þobert's Reports 17. | the Publick Goo, re 
= to. Tf a Copyholder durante Viduitate leaſes for one y — 
Fol 2). and the Leſſee ſows the Land, and after the Copyholder * 10 
N Husband, pet the Leffee ſhall have the Corn ; for her ct thay m » 
461. (bis) Prejudice a third Perſon. PD. 38 El. B. R. between 0144 ,,; which 


S. C & Burdwick, Agreed. 
8 P Per 
Clench, to which Popham agreed. 


19. 

11. If Tenant at Will fows the Land, and after ſurren his \ 
Land to the Leflor before Severance, and the Leſſor acces ſhall 
the Leſſor ſhall have the Corn, and not the Tenant at W #1 
though this is not properly a Surrender or the Weakeſs of h * 
Eſtate, pet this is a an of his Eſtate, and do tre 
determined by bis own Act. P. 31. 32 El. B. B. betwern a pl.2. 
Weeper and Handall, admitted. 

12. If Tenant for Years, ſi tam Diu vixerit, ſows, and dies before 20. 
Severance, yet the Executor of the Leſſee ſhall have the Corn ie Lebe 
the uncertainty ofthe Determination of his Eſtate, and it woud e tall! 
be tnconventent that the Land ſhould not be manured. 

I do not ob-. 13. Ik Leflee tor Lite leaſes for Years, and the Leſſee for Vearg extend; 
ſerve this {0wS, and after the Leſſee for Lite dies before Severance, vet the 0 
ray — * TG... Executor of the Leflee for Bears ſhall have the Corn lor the 2 
in Cro. E uncertainty of the Determination of his Skate, Co. 5. G ., 
S. C. 116. 5 
Gouldsb. grant 
144. in pl. 60, Arg. S P. the Leſſee for Years ſhall have the Corn by reaſon of his Right to the Land S(Vl 
at the Time of his ſowing, and never lawfully deveſted by any Act done by himſelt ; and Gawd; for tl 
held accordingly. tert' 
It ſcems that the Words (Executor of the) are Surpluſage. ; 

e Popha 

14. If A. ſeiſed in Fee has Iſſue a Daughter, his Wiſe privement Fol 
enſeint wich a Son, and dies, and the Daughter enters, and ſows te ; 
Land, and betore Severance a Son is born, pet the Daughter ſhall hey p 
have the Corn becauſe her Eſtate was lawtul, and defeated by the they a1 
Act ot God, and it ts tor the Good ofthe Commonwealth that te == 
Land be ſowed, Co. Litt. 55. b. 5 1 f. 

Went. 2. 15. If the Baron be ſeiſed in Fee or for Life in che Right of his bat 
Ex. 59. S. P. Feme, and ſows the Land and dies, or his Wife dies hefore Sober⸗ to, 
ance, pet he or his Executor ſhall have the Corn. Co. Lit. 
SS- U. 22 
Noy 149. 16. Ik there be Baron and Feme Jointenants for Life, and the B. em 
e ron ſows the Land, and dies before Severance, his Executor ſhall berg 
but tee Have the Emblements and not the Feme, for it ſeems there is no 23 
Court was Diverſity between this and where the Baron is ſeiſed in the Right e 
— of the F eme. Olbitatur, M. 5 Ja. B. between Sell and Ar nal. Seb 
Marg. pl. Dp. 15 El. 316.2. Contra Co. Lit. 55. d. "et | 
2. cites 5 Jac. B. R. Arnold v.. .. that the Ch. J. and two Juſtices were of Opinion that the nu 
Feme ſhould have the Ewblements, but two Juſtices e contra. ——— Cro. E. 61. pl. 3. Mich. 29 & 24 
30 Eliz. B. R. the S P. cited by Wray to have been adjudged in B. R. that the Feme ſhall have it.— her 
The Wife ſhall have the Emblements, per Coke Ch. J. obiter. Godb. 189 pl. 270. Trin. 10 Jac. th 
89 Went. Ott. of Ex. 59. S. P. accordingly. —— D. 316. pl. 2. in the principal Cafe, the 
Court propoſed for the Executor to take a Quarter Part in Recompence of the Seed. | li 
Lili 


17. TY 


a 


K —_— = * 3 * 
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Ita Feme ſeiſed in Fee or for Life of, Land, and ſows it, and 
ifer takes Husband, who dies betore Severance, it ſeems the Wite 
qall have them, and not the Executor or Adminiſtrator of the 
Aaron, becauſe the Baron did not ſow them. 

16. Tf the Baron ſeiſed ot a Copyhold in Fee ſows it, and after 
ſarrenders to the Uſe ot the Feme, Who is admitted aàccordingly, and 
alter the Baron dics before Severance, it ſeems that the W ite ſhall 
jave the Emblements, and not the Erecutor or Adnuniſtrator of 
the Baron, becauſe the Baron paſſed the Emblements with the Land 
© the Feme, as annexed to the Land, and therefore the Privilege 
which the Law gave to him which towed 1s taken away by the 
Surrender, and lo all one as if the Feme had ſowed it, or pur- 
chaſed the Land ſowed of a Stranger. 

10. Jt the Baron ſows the Land, and dies before Severance, and fag. g. 
g Wite is endowed of this Land, {9 {owed, for her third Part, the cite fame 
dal have the Emblements, and not the Heir nor Executor, for 6. —- 
fe is to have the Land, tuerit culta five inculta cum Fructibus & Tau. 1 
Nedditibus. WBracton, Lib. 2. Fol. 96. S, 2. Tac. Anon. 


S. P. where 
So if aſſigned to her for Dower by the Heir. D. 316. 


the Feme recovered Seiſin in Dower. 
a pl. 2. by 5 Juſtices, but 4 e contra. 


20. Ik Tenant by Statute Merchant ſows the Land, and before &. is bound 
Seberance a caſual Profit happens, by which he is ſatisfied, yet he - 3 
hall have the Torn. Co. Lit. 55. b. fous the. 

"SY. 5 
ends the Lands which are delivered unto him in Execution; It was adjulped in this Caſe, that 


the Conuſee ſhould haves the Corn ſowed. 2 Le 54. pl. 75. Trin. 29 Eliz C. B. Burden v. With- 
bg. The ſame in Caſe of a Recognizance. Ibid. 


21. Jf A. ſeiſed in Fee of Land ſows it with Grain, and after Hob. ;. 
grants it to B for Lite, the Remaſnder to C. and after B. dies betore pl. 154 


Seberance, C. ſhall have the Corn, and nor che Executors of B. Trin. 13 
fir the Reaſon of Jnduſtry and Charge in B. is wanting. HÞo- pos E 46a. 
bett 3 Reports 178. Per Curiam. Arg. and 


agreed b 

an - Gawdy Juſtices, in Caſe of Knevett v. Poole. 8. P. Arg. Gouldsb. . Fla | a- 
preed by Gawdy ]. 

Hit A. had 4 bie it to B. for Life, the Remainder to C. for Life, and B. dies before the Corn 
k ſevered, Wray and Shure held that C. ſhould have the Emblements, for by the Deviſe of the Land 
they paſs with it; But if B. had granted them to another it had been otherwiſe ; For by the Grant 
ey are Quaſi Chattels ſevered from the Land; but Clench doubted ; For he conceiycd that the Ex- 
eur of the firſt Tenant for Life ſhall have them as Chattels veſted in him; And he ſaid, it Land 
de ſown, and then the Land is deviſed to J. S. for Life only, and before Severance the Deviſee dies 
hls Executor ſhall have the Corn, and not the Reverſioner, which Caſe Wray and Shute denied, has 
dif it were fo, it is like the Caſe of a Remainder, and Popham Attorney being demanded his Obi- 
tion, agreed with Wray. Cro. E. 61. pl. 3. Mich. 29 & 30 Eliz. Anon, 


22, Tf Leſſee at Will ſows the Land with Grain, Roots, Flax, SAL?) 
emp, or other animal Prolit, and the Lellor enters before Se- Fol. 723. 
lerance, pet he ſhall have it. Co. Lit. 55. b. — 

23. But if the Leſſee plants young Fruit Trees, or poung Oaks, 
altes, or Elms c. or ſows the Land with Acorns, and atter before 
Seberance the Lefſee at Will is put out of the Land by the Leſſor, 

Mtie Leffee hall not have theſe, becauſe chey reader not any 
Wnval or preſent Profit. C0, Lit. 55. b. 

, ſt Letlee at Will by good Husbandry or Induſtry, either by 
towing or making of Trenches, or compaſſing of Meavows, 
WI © digging out ok Buches or fuch like, makes rhe Grats to grow 

eder Abundance, yet if the Leſſor enters and ejects him, the 
ltr ſhall not have the Graſs, becauſe the Graſs is the natural 
wat 07 the Land. Co. Lit. 56. 25. 80 


"1 Pam... — 
368 Emblements. 
25. So if Leſſee at Will ſows the Land wich Hay-Seed, and P 
this increaſes the Graſs, and ehe Leſſor enters and eject 1 'k 
yet the Leſlee ſhall not have it. Co. Lit. 56. 5 bin, N " 
26. Termor and Tenant in Dower may deviſe their Emblements He 8 
Emblements, pl. 22. cites 8 H. 3. and Fitzh. Deviſe 25. . . 7 
| 27. It a Villain leaſes his Land, and the Leſſee ſows the L. | * 
| the Lord of the V. ln he ſhall have I 5 ; - 
| ſon ſeems to be inaſmuch as the Lord enters by Title; For he me 7 
| covers Land or enters by Title ſhall have the Emblements, Br Enn "i 1. 
| menas, pl. 25. cites 30 E. 1. and Fitzh. Villenage, pl. 45. 1 7 
| 28. Baron ſeiſed in Fure Uxoris leaſed the Land for ſeven Yrs 4, 40 
died within the Term, The Wite entred and infeoffed G. but did na tr 
ouſt the Termor, and yet this is a good Feoffment; for by his Deut 
| the Term is void; bur if the Termor ſow'd the Land in th: Life-tine þ 401 
| the Baron, and the Baron died before Severance, the Termor (hall has 2 K. 
the Emblements. Br. Leaſes, pl. 24. cites 7 Afl. 19. " 
| 29. Baron and Feme Tenants in Tail ſow the Land, the Baron diet 6.4 
| before Severance, the Feme ſhall have the Emblements, and not the K . 
| ecutor of the Baron. Br. Emblements, pl. 15. cites 8 Aff. 21. f Lab 
| 30. Contra if they had been ſever'd in the Life of the Baron, or if the i 
Baron had ſold or deviſed them in his Life; Quære. For Brook {avs the L 
| it ſeems to him that the Executor ſhall have them. Br. Embleme the K 
pl. 15. _— CAS 21. * (iſe 
tle. For. 31. In Treſpaſs it was adjudged, that where the Lord ſeiſes 6 4. 
| feirure de hold of his Tenant for not * She Services, that the To al de. len 
4 pl. the Corn which were ſever'd before the Seiſure, and the Lord ſhall 46. 
+ N have the Corn growing at the Time of the Seiſing. Br, Emblements, (ance 
pl. 4. cites 42 E. 3. 25. Embl 
g 32. Copy holder ſowed the Lands, and after wards committed a Forfeiture, ter L 
: the Lord enter'd and adjudged that he ſhould have the Corn. 4 Rep, J. 
21. b. in Brown's Caſe, cites 42 E. 3. 25. a. b. lan 
33. In Treſpaſs it was agreed, that if a Man leaſes to two for Life, coop 
the one dies, the Leſſor enters and leaſes to W. who ſows the Land, the _ 
other firſt Leſſee euter d upon him and took the Goods, and well. br. jun; 
Emblements, pl. 5. cites 46 E 3. 32. conti 
34. 1t Baron ſeiſed in ure Uxoris, or a Man ſeiſed for Term de aller 7 
vie ſows the Land, and the Feme dies, or Ceſtuy que vie dies, he in Re- 6. 
verſion or the Heir enters, and he who ſows dF him, and the other der 
| brought Aſſiſe and recover d his Damages, yet he who ſow'd ſhall have the 10 1 
| Crop; For the other has recover'd Damages which ſuffices tor the Tort, — 
| Br. Emblements, pl. 16. cites 46 Afl. 2. a 6 
35. It Tenant in Dower ſows the Land and takes Baron, who makes o& 
his Executor and dies before Severance of the Corn, the Feme thall he 175 
the Emblements, and not the Executor of the Baron. Br. Emblements, by 
26 cites lib. Fundamenti Legum. fol. y2. Ks 
36. Contra if the Baron ſows the Land and dies before Severance, there © ie Le 
the Executor of the Baron ſhall have the Emblements, the Reason a 
ſeems to be inaſmuch as he who did the Labour and Coſts of ihe Eibles) * a 
ments ſhall have them. Br. Emblements, pl. 26. l 0 
8 37. A Man ſeiſed in ure Uxoris leaſed the Land for Term of Nerf 45 
Emblements, the Baron died, the Feme entered, the Tenant ſhall have the Emvic-$ * 
ES: cites ments. Br. Emblements, pl. 6. cites 7 H. 4. 17. 1 6 
1 38. So in all Caſes where a Leaſe is determinable for the Life of 4 Mn. 
Br. Emblements, pl. 6. cites 5 H. 4. 17. y T 2 
39. If Tenant at Will be ouſted he ſhall have the Corn, Vt if he pou wy 
the Land or compeſtures it, and be ouſted before the ſowing, he ſhall loſef at 
the Plowing and the Compeſture; quod non negatur. Br. Tenant p*Y . 
| * 


Copie, pl. 3. cites 11 H. 4. go. 


zo. 18 
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” It Tant at Will ſows the Land and after is ouſted, he ſhall have 
he Emblements. But if he plows or compeſtures the Land, and is ouſted 
ere the Owing, he ſhall loſe the Caſt of the Plowing and Compeſture. Br. 
loblements, pl. 7. cites 11 H. 4. 9 
yi. It a Man makes a Leaſe at Will and the Leſſor is outlaw'd, where- 
hy the Will is determin'd the King F an have the Profits, but the Leſſee 
+ Will ſoall have the Emblements ; But if the Leſſee at Will be outlaw'd the 
King ſhall have the Emblements, 5 Rep. 116. b. Hill. 44 Eliz. 
p R, per Curiam 1n Oland's Caſe, and cites 9 H. 6. 20. & 21. 

42. In Aſſiſe it was ſaid, that he who recovers Land ſown by * Afjiſe * S. P. and 
aber Action ſhall have the Emblements, and the Crellure upon the therefore 
Land ; quod nora bene. Br. Emblements, pl. 8. cites 19 H. 6. 45. the Alte 


recouped the 


. . Dam. 
, 404. and no more, in conſideration that the Land was ſown. Br. Emblements, ny . 


4 E. 3. 5% 


- 43. Where a Man ſows the Land and dies before Severance, the Ex- 
utcr ſhall have the Emblements and act the Heir; quod nota. Br. 
Enblements, pl. 9. cites 21 H. 6. 4b. 

44. It was held for clear Law, that if a Man diſſeiſes me, and ſows 
the Land, and after he ſevers the Corn, and I re-enter, I ſhall have 
the Emblements. Br. Emblements, pl. 1. cites 27 H. 6. 1. Paſton's 


43. Hof Trees ſevered ; for theſe were once annexed &c. Br. Em- 
blements, pl. 1. cites 27 H. 6. 1. 

46. Note for Law in a Quare Impedit, if a Parſon dies before the 
(mein de Noftre Dame, his Glebe ſown, his Sueceſſor thall have the 
Enblements and the Tenths growing, by the Law ot Holy Church; 
fer Littleton. Br. Dean and Chapter, pl. 1. cites 34 H. 6. 38. 

47. In Treſpaſs the Defendant ſaid, that he was ſeiſed till by the 
Plaintiff diſſeiſed, who ſowed the Land and cut it, and the 1 
uuertd upon him and carried it away ; and a good Plea by the Opi- 
ion of the Court; For per Danby J. when the oy re- enters he ſhall 
uno all Meſne Treſpaſſes ; For the Poſſeſſion ſhall be adjudged 
antinued in him Ab Initio. Br. Emblements, pl. 12. cites 37 H. 
6, 67. 

8. But per Billing Serjeant, if the Diſſeiſee re-emers before the cutting 
or Severance of the Emblements he ſhall have the Emblements ; for 
they are annexed to the Franktenement ; But if he enters after Severance 
er cutting, the Diſſeiſor ſhall have them, for they are Chattels veſted in 
un by the Reg reſs, but the Diſſeiſee may take them Damage-Feaſant. 
Ard Brook ſays, it ſeems to him that what Billing ſaid was good 
Law; For a Man cannot know one Sheaf of Corn from another. 
dr. Emblements, pl. 12. cites 37 H. 6. 67. 

49. In Treſpaſs 3 a Man leaſed Land at Will, the Leſſee ſowed the Land, 
* the Leſſor enfeoffed B. the Leſſee ſevered the Emblements, and the Fe- 
ehem; or if the Feoffee ſever them and take them, yet the Te- 

ret Will ſhall have them; for the Feoffee cannot take them unleſs for 
Danage-Feaſant. Br. Emblements, pl. 13. cites 37 H. 6. 25. 

jo. And per Forteſcue and Danby, Tenant at Will, and for Liſe, pur 
"er Vie, and Tenant in Tail, ſhall have the Emblement by the 
ae of Merton cap. 2. and Tenant in Fee Simple ſhall have it by 
Cn Law. Br. Emblements, pl. 13. cites 3) H. 6. 25. 
$i. If Leſſee at Will be ouſted, and after the Leſſor, Tenant fer Life, 
Wes, oy Leſſee ſhall have the Corn; Per Gawdy J. Godb. 145. 
tes 38 H. 6. 

52. If my Father be diſſeiſed, the Diſſeiſor cuts Trees, the Father 
be, and the Heir enters and 7 * the Trees upon the Land, 1 me 
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have it; Per Townſend ; which Catesby and Brian denied. Br. Eu. 

blements, pl. 17. cites 2 H. J. 2. En. 
53. It to Jointenants ſow their Land, and one lets his 

Years, and the other, that did not let, dies, the other ſhall 

Corn as Survivor. Arg. Ow. 102. 

Br. Emble= 54. It Diſſciſor ſows the Land, and after ſevers the En 


Aſciet for 
have the 


blements 


N pl. and the Diſſciſce re- enters, he ſhall not have the Emblements; ſor they I'ore 
18. Cites a ; , | = 
* C ac. came of the Manurance of the Party. Br. Chattels, pl. 10. 8 — 


cordingly, 3 H. J. 16. 17. 


and that it 1 1 
was the Folly of the Diſſeiſee he had not entered before the Severance of them.. 8. p gate 
perty, pl. 47. cites S. C. S. P. Br. Emble ments, pl. 19. Cites 12 E. 4 F. per Fairfax ro- 15 | 
* P. Br mblements, pl. 10. cires 15 E. 4. 31. per Lutleton ; but Chocke contra; For by th . 62 
Re entry the Franktenement ſhall be adjudged in him ab initio, and he ſhall have Treſpaſs 2 in 
every mean Occupier, as if he had continued Poſſeſſion, to which Brian Ch. J. agreed. Rant rence 
8. P. Br. Emblementrs, pl. 13. cites 37 H. 6. 25. — Ibid. pl. 17. cites 2 H. 5. 1, con; ende 
Townſend, that at this Day the Diſſeiſee ſhall have the Emblements, as Corn, though they * gende 
vered, if they are lying upon the ſame Land, and Brian concordat. ——— So per Fineux Ch f tone 
Tbid. cites 12 H 7. 25. — S. FP. by all the Juſtices of C. B. that the Diſſeiſee ſhall have they 
Br. Emblements, pl. 20. cites 14 E. 4 6. Contra it they had been carried out of the Land L. 1 
Ibid, 63 
3 Lind 
Br. N 55. Contra if he had entered before Severance. Br. Chattels, pl, 10. 1 
ty, pl. 18. 16. 17. 5 
Jens C. eites 5 H. 7. 16. 17 adm 
'The Diſſeiſee may take the Emblements be they ſevered or not; Per Paſton. Br. Emblements; it, tl 
pl. 12, cites 15 H. 6. give 
Br Proper-" 56. But he ſhall have that which is ſevered before his Entry 
* eo I which comes of the Nature of the Land, as Hay made ot the Grafs 
8 Þ Br Em. and Trees cut and made into Bavins. Br. Chattels, pl. 10, cite 
blements J H. J. 16. 1). 64 
I. 15. cites 
P = . . „ . 1 1 th 
37 H 6.25. S. P. by Townſend, Ibid. pl. 17 cites 2[H. 7. 1. —— 8. P. per Fairfax, Ibi 
pl. 19. cites 12 E. 4. 4. 5- ——— 8. P. Contra if he carries them out of the Land. Br. Emblements jor L 
|. 10. cites 15 E. 4. 31. — It the Diſſeiſor cuts Trees and carries them away, yet the Diſſeiſes (ond 
Nay take them; Per Littleton; which Choke denied. Br. Emblements, pl. 20. cites 14 E. 4 6. dam 
S. P. Br. Treſpaſs, pl. 202. Cites 37 H 6. 35. * 
| | | | 9 of 0 
Br. Proper= 57. So of Apples and Nuts gathered; Per Fairfax and Tremaile 65 
ry, pl. 18. and the other Serjeants. Br. Chattles, pl. 10. cites 5 H. J. 16. 1. L 
cites 8S C. — | 3 * 
S. P. Br. Emblements, pl. 18. cites 37 H. 6. 35. ——— Br. Treſpaſs, pl. 202. cites S. C. : , 
By N 58. But by the Reporter, he cannot take them if they are carried 7 it 
* vo C. off the Land; for one * * or Nut cannot be known from anotbef W. 
any more than Money, Ibid. Tre. 
Br. Proper- 39. And by him, * where the Diſſeiſeeenters befcre Severance, and tb 7 
ty. pl. 8 Diſſeiſor re-enters and oufts him, and ſevers them, and the Dai 1nd 
csg. Em. re- enters, he ſhall have them by Reaſon ot his Entry before S 
blements, verance. Ibid. s 
pl. 18. cites S. C. | a 
Br. Emble- $7. And if Feoffee of the Diſſeiſor ſows the Lard he fall be in t «., 
ron \ Mas ſame Plight of it, and no better, as the Diſſeiſor himſelf. Ibid, . 
accordingly— Br. Property, 18. cites 8. C. Cien 
=—_ :. 
2 4b 58. And if Feoffce upon Condition ſevers the Corn in-ane between "lt «- 
18. chow Condition broken, and the Re-entry tor the Condition broken, he tag 
S. C. accord- have the Corn, and not he who enter'd, Ibid. em. 
ingly — gr. 4 69 
Property, pl. 18. cites. S. C. Y _ 


9 It Leſſor at Iii be outlaw'd in a Perſonal Action, the King 


4 . 5 > 4 
+ Leſſee is cutlaw'd in a Perſonal Action the King ſhall have the 


ore the Severance, and it was adjudged that the Executor of the Te- 

ant for Lite ſha}l not have char, but he in Remainder. Win. 51. 

ized to be ſo adjudged 18 Eltz. Allens Caſe. 

61. A. gives Bond that B. fhall enjoy a Leaſe of Black- Acre imme- 

lately after his Death; The Corn on the Death of A. belongs to 

1's Executors. 4 Le. 1. pl. 1. Hill. 20 Eliz. Launton's Cafe. 

" 62, A. lets Land at Will to B. and afterwards B. agreed to ſur. He to whom 
mier the Land and his Intereſt to A. A. enter'd and let it to De- he _ 
6ndant, who took the Corn. The Queſtion was, if this was a Sur- N 
reader, (I agree to Surrender my Land) if it imports an Act to be the Corn; 
gone in Futuro or in the preſent Time? judgment pro Quer.“ Cro. Per Popham 


. 156. pl. 39. Mich. 31 & 32 Eliz. B. R. Sweeper v. Randall. 2 189. 


63. A. and B. are Fointenants ; A. by Conſent of B. occupies the Owen. 102. 
Lind alone, and takes the Profits to his own Uſe. A. by this is Te- James v. 
unt at Will to B. and if A. dies the Emblements ſhall go to the * 
Adminiſtrator of A. but if B. had only ſaid to A. I will not occupy ee 
i, this would be no Atlent that A. ſhould have all, nor would it ditterently 
give any Thing to A. Cro. E. 314. pl. 7. Hill. 36 Eliz. B. R. reported, 
Geanes v. Portman. ” — Wy 


| : that A 
ſhould occupy it ſolely, then the Emblements would not ſurvive. 


64. If a Leaſe be made for ſeven Years upon a Condition on the Part 

if the Leſſee, at the End of the ſeven Nears to be performed, to have it 

ju Life, the Leſſee the laſt Tear ſows the Land, and performs not the 

Cndition, it was ſaid, that he ſhall have the Emblements, but Pop- 

hm and Fenner denied ir. And Judgment was given tor the Deten- 

tant, Cro. E. 461. (bis) pl. 10. Paſch. 38 Eliz. B. R. in Caſe 

of Oland v. Burd wick. ; 

6s. Tenant for Life, the Remainder in Fee ; Tenant for Life made a 5 Rep. 35. 
luſe for Years to H. who is ouſted by a Stranger ; the Diſſeiſor made a C vgl 
aſe for Years, his Leſſee ſowed the Land; Tenant for Life died; that the 
t was adjudged, that the Corn belong'd to H. the Leſſee for Years mere Right 
« the Tenant for Life. Cro. E. 463. pl. 12. Hill. 38 Eliz. B. R. to the Corn 
Anevett v. Poole. the Leſſee 


« Tenant for Life, and he might have Action of Treſpaſs, and recover all the meſne Profirs 
vant the Leſſee of the Diſſeiſor; And the Reporter adds a Nota, that the Lefſee of Tenant for 
Life had Right to the Land, and conſequently to the Emblements, as things annexed to the 
Land and the Death of Leſſee for Life determined his Intereſt to the Land, but his Right to 
e Emblements remained, and this was the principal Reaſon of the Judgment. Goulchb 143. pL 
©. S. C. adjudg'd. | 


66. When the Eſtate of him that ſows the Land is determin'd 4% his 
en AF by a Caſualty, and when by the AT of the Law, or by ano- 
ler Han, makes a Difference as to the having the Emblements; Per 
Liench J. Cro. E. 460. (bis) pl. 10. Paſch. 38 Eliz, B. R. Oland 
„ Burdwick. 
br, It Leilee for Life ſows the Land and after prays in aid of a 
anger, now if the Leſſor enters he ſhall have the Corn. Per Pop- 
bm. Godb. 190. in pl. 126. Hill. 43 Eliz. 25 | | 
63. A Man /eiſed for Life, or in Fee or Tail in his Wife's Right or his 
, and fows it with Corn, or any Manner ot Grain, and _m_ 
Or 
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Emblements. 


L.P.R. 
512. S. P. 
cited to be 
ſo held per 
Saunders 
Ch. J. 


S. P. and 


+ of Saffren Adminiſtrator, becauſe they grow by the Manurance and Induftry Y 
te 


fore Harveſt, it ſhall go to the Executor of the Husband, and ns 


to the Wile or Heir that ſhall have the Land ; Bur crraſs ready to c 705 
Apples, Pears Ec. upon the Trees, ſhall go to the Wiſe or Hei ' \ (at. 
Went. Ott. Ex. 59. N K 
69. It Land fow'd with Corn, Safforn, Hemp &c. or planted 
with Hops, or having Graſs ready to be cut be ſold or comvejed, | q | 
ſhall all go to the Purchaſor of the Land unleſs excepted, tho! neve; 10 ( 
near Reaping or CO or Gathering. Went Otf. Ex. 59, 4 P 
70. Roots 1 Carrots, Parſnips, Turnips, Skirrets &c. ſown by him perrot 
that had the Inheritance of the Garden or Land, it ſeems ſhall 90 to " 
the Heir, and not to the Executors; For the Profitable Part is the ae 
Root which is hidden within the Ground, and cannot be come at with. writ 
out breaking the Soil, which the Executors cannot lawtully do; Bu if 
as tor Melons which are above Ground, the Executors may take then kaks' 
et as for Articbokes, tho' the Fruit be above the Ground, yer it 90. 
ſeems they have not ſuch yearly Setting or Manurance as ſhould ſe. ties be 
ver them in Intereſt from the Soil, therefore they ſhall go with ic Wi: Lc 
ro the Heir. Went. Off. Ex. 63. 91. 
71. Albeit the Leſſor, determines his Will before the Corn Ec. be rig be Su 
yet becauſe the State ot the Leſſee is uncertain, and therefore leſt the 1694 
Ground ſhould be unmanured, which ſhould be hurttul to the Com. $2. 
monwealth, he ſhall reap the Corn, which he ſowed, in Peace. Liu. Ind 
8. 68. and Co. Litt. 55. a. b. 1 Ma 
72. A man after Fudgment given againſt him fow'd the Land, and (barge 
afterwards brought a Writ ot Error to reverſe the faid Judgment, elong 
but it was affirm'd; he ſhall not take the Emblements; Adjudg d pet Ralls 
tot. Cur. 2 Bulſt. 213. Paſch. 12 Jac, Wicks v. Jordan. ber Ri 
73. It A. ſeiſed of Land ſows it with Corn, and then conveys it 10 B. tht It 
for Life, Remainder to C. for Life, and B. dies before the Corn is reaped, WA i con! 
now C. ſhall have it, and not the Executors of B. though his Ettate Husba 
was uncertain; agreed per Cur, Hob. 132. pl. 194. Trin. 13 Jac, in nd Ct 
Caſe of Grantham v. Hawley. j be 
74. The Leſſor covenanted with the Leſſee his Executors c. that be 14 
ſhould carry away to bis own Uſe ſuch Corn as ſhould be growing on the 
Land at the End of the Term; atterwards he conveyed the Revers wh fir 
the Plaintiff, and the Executors of the Leſſee ſowed the Land, and (old the 
Corn growing on it at the end of the Term to the Detendant; it was ob- 
Jetted, that the Leſſor had never any Property in this Corn, and 
therefore could not grant it away; but adjudged that the very Right 
was paſſed when it ſhould happen; for though the Leſſor had not any ll — 
actual Property in the Corn, yet he had a Right in Poſſe, becauſe of 
the Lands out of which it proceeds, and the Words in the Leaſe are 
ſufficient to paſs the Property, as ſoon as the Corn is growing on the 
Land. Nelf. Abr. 702. pl. 9. cites Hob. 132, [pl. 174. Trin. 33 
Jac.] Grantham v. Hawley. 
15. A Man was ſeiſed ot Land in Fee and ſowed the Land, and deviſelY 
that to J. S. and betore Severance he died, and whether the Devikeh 
ſhall have the Corn, or the Executor of the Deviſor was the Queſtion; ll — 
and by Hobert, Winch and Hutton, the Deviſee ſhall have that, aud 
not the Executor of the Deviſor. Win. 51. Mich. 20 Jac. C. B. A) 
Spencer's Caſe. = | 
76. If a Man deviſe Land, and after ſows it and dies, in this Caſe ot 


the Deviſee ſhall have the Corn, and not the Executor of the Devilon. 
Winch, J. ſaid it had been ſo adjudged. Win. 52. Mich. 20 Jac.) 
C. B. in Spencer's Caſe. | 

77. Hops growing our of the old Roots ſhall go to the Executor or 


Enfant. 


8 
lte Owner 
14 (af. P. 


0 Tf Sheriff on a Fieri Facias ſells Corn growing, the Vendee can- 
k juſtify an Entry on the Land to reap it tilt ſuch time as the Cora is 
K, Per Twiſden J. Vent. 222. Trin. 24 Car. 2. B. R. in Caſe of 
2 v. Bridges. 


hnks's Caſe. ; 
&. Baron and Feme Fointenants for Life, Baron ſows the Land and 


ties betore SCVETANCE z The Court propos'd to each to take a Moiety. 
» Ld. Somers. 2 Vern. 322. pl. 311. Mich. 1694. Rowney's Cale. 
$1, Bur where Strangers are Fointenants the Emblements will go to 
te Survivor, it was admitted. Arg. 2 Vern. 323. pl. 311. Mich. 
$04 in Rowney's Caſe. ö 

62. A. Tenant for Life Remainder to B. his Wife for Life for Jointure, 
Remainder to A. in Fee. A. deviſes his Remainder in Fee to B. and died 
# May, leaving Hops in the Ground, which were cultured at great 
Ange in February, and gathered in Auguſl. Quære, Whether they 
longed to B. the Wite or to Executor of A. The Maſter of the 
Rolls at firit inclined to think the Hops belonged to B. in Right of 
tr Rent and Emblements ; But in regard of Caſes cited as adjudged 
tat [n Caſe of Dower, the ſhall have the Emblements, becauſe Dower 
«conſidered as an Excreſcence or Continuance of the Eſtate of the 
Huzband, but a Jointure is not, he afterwards declared that the Hops 
nd Corn growing at the Teſtator's Death were Emblements, and ought 
be accounted for as Part of the Teftator's Eftate, MS. Rep. Trin. 
4, Canc. Fiſher v. Forbes. 


for more of Emblements in * See Deviſe, and other Proper 
itles, 


Enfants. 


P 
ſe EY V 
* "UL 


lat Infants in reſpect of their Office &c. or for 
other collateral Reſpect, cannot avoid their own Acts. 


I the King conſents to an Act of Parliament during his Mino⸗ 
1 tity, pet he cannot after avoid this Act, becauſe the Ring as 
King cannot be a Minor; for as King he is B 


il 43. (a. ad finem.] 
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and ſo are lie Emblemeuts. Cro, C. 515. pl. 13. Mich. and Hemp, 


B, R. Latham v. Atwood. they ſhall 
go to the 


Executor. Went. Off. Ex. 59. 
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Enfant. e 


Fitzh. En- 2. So the King ſhall not avoid Leaſes or Grants in reſpect of 


_ pl. | 1 fancy of his Natural Capacity. 5 Rep. 27. a. Hill. 26 Eli. 5 [ 
pl. 54. S. P. as ſaid by ſeveral Peers and Sages of the Realm. Br. Ape, 85 


and S. P. accordingly, and ſays that concordat 6 E. 3. tit. Ape. Fitzh. $9. - Pl. 34. cite S, jt 

Plowd. r. . 4s 7 3 8. b. in Catvin's Caſe. rin Jac. _ Caſe ci — 

othe wiſe his Revenue ſhould decay, and the King ſhould not be able to reward rr gov 1h 
. | 

3. So the Mayor, Bailiff, or Head of any other Corporation hall 1 

avoid any of their Deeds or Grants by reaton of Intancy of thei alt 

rural Capacites; becauſe they do them in anorher Right or 8 N "Ct 

&c. 5 Rep. 27. a. b. Arg. Hill. 26 Eliz. "Pac 8 

Ju 

bis! 

(A. 2) Infant. Favour'd. 4 

»  firt 

I, 'F: HE common Principle is, that an Infant in all Thins; a 

ſound in his Benefit thall have Favour and Preterment in 1, 

as well as another Man, but ſhall not be prejudiced by any Thing Ai 

his Diſadvantage. D. 136. b. 137. a. pl. 22. Hill. 3 & 4 b. & N le 

2. Tenant for Life of full Age, and Remainder-man an Infant le ou 

Fine, and afterwards the Infant reverſeth the Fine as to him tor the lt not 

heritance, he ſhall not enter for the Forfeiture becauſe he join'd int! br 

Fine, and ſo aſſented to it. 2 Le. 108. pl. 139. Trin. 30. Eliz. C. 5 

| Piggot v. Ruſſel. his 

fr is a defea- 3. Infant makes a Feoſf ment; It is no Forſeittre, Ney 92. Tri F. 

ſible For- 2 Car. B. R. Aſhfield v. Aſhfield. 5 6 
eiture; | 

Arg admitted. Godb. 364. Trin. 2 Car, B. R. Aſhfield v. Aſhfield, = 

a 

4. An Infant was relieved againſt a Slip by his Counſel in M. lead in 

ing. 3 Ch. R. 24. 20 Car. 2. Savage v. Whitebread. | | 

| abl 

Or 1 

e ma 

fu, 

. | lun 

(B) What Ad, of an Infant are void, and what ay 

wotrdable. ind 

| 

Fitzh A- 1. IF an Infant in Ward to Guardian in Socage infeofts tt ent 

ara of. ag Guardian, this is void for the Oeceit that the Law into 
Lites S. O. in him that hath the Command of him, and the Breach of Cri * 

which the Law repoſes in him. 35 Aff, 8. adzudged. = 

Cro. C 502. 2. I an Inkant ſurrenders a Leaſe tor Years to him in Reverſionll *2 

pl * 3 ; this is void, and cannot be made good by any Agreement at fill ; 

geld +5 2" Age. Mich. 13 Car. B. R. between #/«d aud Gregory, per Curly = 

1 by am, relolved upon a Trial at Bar. f 3 

4 | 

| ONS by Deed, but it is abſolutely void, and Judgment accordingly. To. 405 pl. 2. 94 A 

but not exactly S. P. A Surrender made by an Infant is void; Per Cur. obiter, 3 Mod. 30 

Trin. 2 W. & M. in Caſe of Thompſon v. Leech. 95 

( 


3. Baff 
N 


Enfant. = 3 75 


3 1 50 | 5 82 s n . ö a et 

z. Eut It an {infant being a Letlee tor Years, to begin at a Day to Cro. C $02. 
dne, accepts a new turure Intereſt tor the fame Term, and at tall Pl 2. S. C. 
„ ühcn the Term begins, enters into the Land and accepts the e ot 


| held that the 


new Leale, and clatms in by it, this Agreement to the new Term Surrender 
thai! be d Surrender in Law ok the firſt Eſtate. M. 13 Car, B. R, by an Intant 
verween C4 224 Erezory, per Curtam, upon a Trial at Bar; but l \ce-yt- 
a ſpeclal Verdict was tound of this among other Things, and ance of a ſe- 


cond Lca'te 


aer Tr. 14 Car. B. G. upon Argument at the Bar, adjudged is void, be. 


ct Curiam upon this Joint, becaule it could not be for the cauſe i is 
"3ecfit or the Intant, aud therefore the Law adjudged it void ab ln 
Jultio. Intratur. Tr. 13 Car. Rotula 1154. creaſe ot h 


Term or 


Decreaſe of 
bis Rent, and where there is not an apparent Benefit, or the Semblance of a Bene fit, his Acts are 


merely void, and there being no ſuch in this Caſe, Judgment wat given accordingly. ——— [o. 405, 
450. pl. 2. 8. . and the ] udges held that the Agreement to the ſecond Leaſe did not make void the 
- firlt, becauſe the ſecond Leaſe was never good, 2 Roll Rep. 408. cites 9 H. 6 36. andy H. 

=, 24. that a Surrender of Infant is void. 


Dum fuir infra ætatem was brought of Land and Rent againſt the 
Alrenee of the Father of the Demandant, and the Writ was admitted ty 
liz of the Rent, and yer, by ſome, the Grant of an Infant was void, and 
rot voidable, which is not ſo, as appears here; For then Action does 
not lie, and alſo the Delivery of the Deed cannot be void but woidable, 
Br. Dum tuir &c. pl. 1. cites 46 E. 3. 34. 

5. If an Infant /evies a Fine, he ſhall have a Writ of Error during 
his Nonage, and gu it for Error, 12 Rep. 122. Mich, 12 Jac. cites 
F. N. B. 121. 

6. Ifan Infant makes a Leaſe for Nears without reſerving any Rent, 
it is void, and not voidable only, becauſe there is no Conſideration, 
but if any Rent is reſerved it is only voidable ; Agreed by all except 
Curdy. Mo. 105. pl. 248. Paſch. 17 Eliz. B. R. the 5th Reſolution 
in Caſe of Lane v. Cowper. 

7. If an Infant zakes a Leaſe for Nears rendering Kent, it is only void- Gro. J. 322. 
ible at Election; For it it be to his Benefit, be that Benefit apparent 15 1 _— 
cr implied, it ſhall be void in no Caſe Prima Facie, as 21 H. 6. b. but he S & Sb. 
may at his Election make it void; For before the Rent-Day he may re- held accord- 
ie and waive the Land, and then an Action of Debt will ut lie againſt ingly. — 


bm; Held per Cur. Brownl. 120. Paſch. 11 Jac. Kertlic's Caſe. 2 69. 
Eliot, $. C. the Court were all clear of ” that the Infant Lellce was liable to pay the Reut, 
nd o Judgment was given for the Plainti 


8. If an Infant makes a Leaſe for Years rendering Rent, and the Le//ce 
nters, it is at the Election of the Infant to charge him in Aſſiſe, or to 
bring Debt tor the Rent, or to accept the Rent at his tull Age, as 
Ed. 4. 6. and other Books be; Per three Juſtices. Cro. C. 303. pl. 
b. Paſch. 9 Car. B. R. in Caſe of Blunden v. Baugh, and Ibid. 306. 
agreed per Richardſon Ch. JI. 

9. It an Infant makes a Leaſe for Years rendering Rent, the Leaſe is 
but voidable ; Bur if an Infant makes a Leaſe for Years rendering 4 
Riſe or a Pepper-Corn, or any ſuch like Trifle, the Leaſe is void; 
arg. cites Firzh. Tit. Entry Congeable 26. Mod. 263. Trin. 29 Car. 
2. in Caſe of Barker v. Keate. 

10. An Intant's Deed is not void, but only voidable, for which Rea- 
bn an Infant cannot plead Non elit Faftum to his Deed, as a Feme 
Lorert may, 3 Wms's Rep. 208. Mich, 1733. Nightingale & al v. 


Ferrers, 
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(B. 2) Bound. In what Caſes. 


t. IN Aſſiſe, Baron and Feme purchaſed the Land in Fee, and after the i 
Baron aliened to his youngeſt Son in Fee within Age, and ajter the 1 A 
Baron and Feme entered into the Tenements of the Aſſent of the Feoffee, who p 
Was yet within Age, and after the Feme continued Seiſin and died, and the 1e 
eldeft Son entered as Heir, and the youngeſt, who was infeoffed, brought TJ 
Aſſiſe and recovered by Award; for the Aſlent was void, becauſe he was . 
within Age, and ſo the Entry of the Baron and Feme a Viſleiſn; Whit 
Quod Nota. Br. Aſſiſe, pl. 169. cites 11 Aſſ. 14. 4 
Pl. C 37%, 2. Infant may be bound by Law to the Performance of a Conditicy - wlll, 
b ö. b. and per Hale Ch. B. Chan. Caſes 143. in Caſe of Fry v. Porter, cites zi | 
cites 8 C. — N 5 31 15. 
2 Vern. 36, AT. 17. Fitzh. Condition 15. Br. 114. and Coverture and Infancy 51. 10 
508. . 
Nen 176. Scot & Ux' v. Haughton and Poctor Fuller, S. P. ——- All Conditions in Fact thall 
bind an Iafaht, but not Condition in Law; Arg. Godb. 365 S P. per Rainsford J. Vent 
205. in Caſe of Fry v. Porter, cites 8 Rep. Whiitingham's Caſe S. P per Hale Ch. J. Vent, 10. 
205, Paſch. 24 Car. 2 B. R ——- 3 ſurrendered to the Uſe of an Infant, to the Intent that Tow, 
he ſhould pay an Annuity to another at full Age, which he refuſed to do, it was decrecd he ſhould 16 0 
pay it, and the Arrcarages. Toth. 171. cites 9 Eliz. Sawyer v. Gillet. rn 
F webs | 
3. He who aliens within Ate may enter, but he ſhall not have Writ li, 
of Dum fuit infra ætatem till he comes of full Age; Quod Nota. Br. 
Dum fuir &c. pl. 3. cites 39 H. 6. 42. 
4. It an Intant commands F. N. to make an Obligation in his Nan, 
and to deliver it as his Deed, this is not his Deed ; For the Command 


ot an Infant is void; Contra if he himſelf delivers it. Br. Coverture, 
pl. 50. cites 14 E. 4. 3. | 

5. If an Infant be to make a Preſentation it ſhall not be ſtayed for 
his Nonage, for the Cure of Souls is to be regarded, and therefore if 

in ſuch Caſe he doth ſurceaſe in fix Months, the Ordinary ſhall col- 

late; Per Manwood J. 3 Le. 46. pl. 66. Mich. 5 Eliz. C. B. Anon, 

* 3 Mod. 6. Infant ſhall be bound by the Statute of * Ceſſavit and + Waſt &c. 
ny as tho? the Statutes are general, for the firſt is an Injury to the Lord, and 
7 Show. the other to the Leftor, and he himſelf acquires the Eſtate, and he 
3. Contra, that hath Policy to acquire is by Law preſumed to have Reaſon to de- 
f Commit- fend the ſame Ky L Per Walſh. Pl. C. 364. b. Mich. 4 & 5 Elis. 

e. 


1 Waſt by jn Lord Zouch's Ca 
nfant is a 


Forfeiture becauſe it is againſt a Statute, and if Leſſor recovers the Place waſted, the Infant ſhall 
not enter again; Arg. Godb. 365. 


”. Infant Lord has Title to enter for Mortmain, but enters not with- 
in the Near, or does not enter into the Land ot the Villein betore 
the Villein has alien'd the Land, he ſhall be bound by Laches, be- 
cauſe he had not but Title to the Thing which never was in him; Fer 
Walſh. Pl. C. 364. b. Mich. 4 & 5 Eliz. in Ld. Zouch's Caſe. 

8. Infants are bound by Laches in Caſe of Waif, Eftray, Wreck, Sa 
in Markst Overt orA&s done by reaſon of their Office, or for Necellity ; 
Per Walſh. pl. C. 264. b. Mich. 4 & 5 Eliz. in Ld. Zouch's Caſe. 

9. A. of full Age, and B. within Age, Fointenants, are diſſeiſed by 
C. C. levies a Fine, and after Proclamations 5 Years paſs. A. dies. B. 
ſhall have other five Years after his full Age for the Whole; Fer 
Bendloes, J. Pl. C. 367. Mich, 4 & 5 Eliz. Stowell v. Zouch. 


10. Where! 


— : , 
Enfant. 

. is, Where an Infant made a Conveyance by Bargain and Sale to ©ncen 
118 it was not aided by the Stat. 18 Eliz [cap 2.] Cired by Coke 
0 1. Cro. J. 364. pl. 2. as adjudg'd in 30 Eliz. in Bawd's Caſe. 
11 eme Obligor of full Axe marries an Infant, in Debt on the Bond 
\re was denied. Noy. 69. 39 Eliz. Deeles v. Nokes. 
28 Infant keeps an Ho/fry; his Gueſts are robh'd; No Action lies 
galt the Infant, See Actions (D) pl. 3. cites 40 & 4rt Eliz. Croſs 
Andre ws. ar 
t . Tho a Feoff ment by Infant Tenant for Life or Years be not ſuch 
ferteiture but that the Infant may enter again upon the Leſſor, yet 
it be by Matter of Record, as it he levies a Fine, he ſhall never en- 
u again; Arg. Codb. 365. cites 8 Rep. 44. [Hill. 45 Eliz.] 
Whirunghams Caſe. i OE 

14, I an Infant bargains and ſells Lands by Deed indented and in- 
al, he may avoid it any Time. 2 Inſt. 673. 

15. Chancery will decree no Award to bind an Infant. Chan. Caſes. Submiſſion 


40. Trin. 28 Car. S. Cavendiſh V. SS „ ©:'S 0 | by him nor 
void bur 


voidable. Cumb, 318. Hill 6 W. 3 B. R. Roberts v. Newbold. 


il Expreſs Cuſtoms may bind an Infant Copy holder; Per Eyres J. But Per 
Now. 83. Hill. 1 W. & M. in Caſe of King v. Diliſton cites Le. Dolben J. 


- az a tra Ibid. 
#6, Seeme's Caſe, of the Lords appointing one to receive the Profits * 


ring Nonage 3 and ſo it is in the Caſe ot an Office, a Condition ex- a General 

rf will bind an Infant. Ibid. cites 8 Rep. 44 Whittinghams Cuſtom does 
li, not bind an 744 
Infant; Per 43. 
Eyre J. Show. 84. in S. C. 


L (B. 3) Ads of Infant avoided when. 
- 1 
: J is a Common known Rule, that al} ſuch Gifts, Grants or 
4 Deeds made by an Infant, which do not take Effet? by Delivery 


7 { tis Hand are void ; Bur ſuch Gifts, Grants or Deed made by an 1 
wat b Matter in Deed, or in Writing, which take Effect by Deli- 

of bis own Hand are voidable by himſelf, and his Heirs, and by 

We which ſhall have his Eſtate. Perk. 6. S. 12. | 

2 If an Intant brings Error to reverſe a Fine levied by him, if Bre by In- 

e InſpeFion be had, and Witneſſes produced to prove the Intancy, nt Nas v4- 

1 Reverſal may be after full Age, or after his Deceaſe by his Heir. * yy _- 

4 344. pl. 1139. Paſch. 13 Jac. Keck with's Caſe . jg OT 

. 1 | Mich 33 4 

Car. 2. C. B. Hutchinſon's Calc. 4 


1 Divenſiey is to be obſerved between Matters of Record done or 
wy by an Infant, and Matters en fait; for Matters en fait he ſhall 
i er within Age, or at full Age, as has been ſaid ; but Mat- 
. Record, as Statutes-Merchants, and of the Staple, Recog- 
ing. ow ledged by him, or a Fine levied by him, Recovery 
im by Default in real Action (ſaving in Dower) muſt be a- 
N y him, VIZ. Statutes &c. by Audita Querela, and the Fine 
overy by Writ of Error during his Minority, and the like; 
4 * Reaſon thereof is, becauſe they are judicial Acts, and taken 
bete Curt or a Judge, PO the Nonage of the Party to avoid 

3 F | the 


* 
£ 
* 

- 
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the ſame, ſhall be tried by Iaſpection of Judges, 1 0 
Country. And for that his Nonage muſt be tried by Inſpection, th;, 1 . 
not be done after his full Age ; and fo is the Law clearly holden 2 2 
Day, though there be ſome Difference in our Books. But if the * 
be inſpected by the Judges, and recorded that he is within Age 5 
beit he come of full Age before the Reverſal, yet may it be reverſed 
after his full Age. Co. Litt. 380. b. x 
But a Com- 4. A Fine was levied an Infant Feme, and ſhe and her Husbay 
__ R gere were examined as to her Age, and both anſwered that ſhe was of 1, 
tts tl not and afterwards ſhe was examined privately as to her Conſent = 
be ried by anſwered, that ſhe was under no Conſtraint, aud was willing 10 levy 10 
Inspection Fine; but was not queſtioned then as to her Age. About two Ven 
as in Caſe of alter the Wiſe died without IfTue ; The Court agreed that the Ft 
E. 139. pl, cannot be fer aſide after her Death, Mod. 246. pl. 6. Paſch. 29 Cy 
13. 2 C. B. Barrow v. Parrot. 
2 1. 
B. R Holland v. Dauntzey —— The bringing a Writ of Error during his Nonage is not ſu l 
1252 71 * by Judgment in the Writ of Error mnt be reverſed during bis Nonage. Godb f: 


9 | 
GO 


(B. 4) Adds of Infants ; avoided by whom, 


1. IF two Fointenants are, and the one is an Infant, and be makes N 

off ment of his Part, the other cannot enter; for none ſhall a 
an Act done by an Inſant but he who is privy in Blood. Br. Entre Con 
pl. 47. cites 39 H. 6. 42. 

2. None thall tate Advantage of the Infancy of his Anceſtor, but! 
that has Right deſcended to him from the ſame Anceſtor; bur the He 
of an Infant may take Benefit of a Condition, though no Right d 
ſcended to him from the ſame Anceſtor. ' 8 Rep. 44. a. Hill. 35 Eli 
W hittingham's Cale. 

3. Privies in Blvod, as the Heir General or Special, may avoid 
Conveyance made by their Anceſtor during his Nonage. 8 Rep. 
b. Hill. 45 Eliz. in the Star-Chamber, in Whittingham's Cale. 

As it an Infant ſeiſed in Fee makes a Feoſfment and dies, his He 
ſhall enter. 8 Rep. 42. b. in S. C. 

5. So if ſeiſed in Tail Male, and he makes a Feoffinent and dies, | 
on being Heir General and Special may enter. 8 Rep. 43. 4. 

6. And if he has u0 Sons, but only Daughters, his Brother being 
Special Heir per Formam Doni made to his Father, may avoid the! 
offinent, becauſe he is privy in Blocd, and has the Land by Dei 
8 Rep. 43. a. in S. C. 

7. But Privies in ſtate cannot avoid a Conveyance made by at 
fant. 8 Rep. 43. a. in S. C. 

8. As if Tenant in Tail, being within Age, makes a Feoff ment an" 
without Iſſue, the Donor ſhall not enter, becauſe he was privy only 
Eſtate, and no Right accrued to him by the Death ot the Dot 
8 Rep. 43. a. in 8. C. | 

9. Ho ir there be two Fointenants within Age, and one of them 
a Feoffment in Fee of his Moiety, and dies, the Survivor cannor on 
For by the Feoffment the ſointure was ſevered ſo long as the Pe 
ment continued in Force, and therefore the Heir of the Feoftor | 


Enfant. 


þ 


\© | 


te a Dum fuit infra Mratem, or enter into the Moiety. 8 Rep. 43. 
in 8. Pp 


Bu if Both bad joined in the Feoffment, and one had died, the 


Right had ſurvived to the other, and he ſhould have had the Land 

8". firſt Feoffor. 8 Rep. 43 a. in S. C. 

11. It a Man within Age, ſelſed in the Right of his Wife, makes 
ef ment and dies, his Heir cannot enter, becauſe no R. ght deſcends 
3 him, but inaſmuch as the Baron, if he had lived, might have en- 
. in the Lite of his Wite only, and not in reſpect of any Right 
which he himſelf had, the Wite mig ht in ſuch Caſe have entered in ber 
an Right. 8 Rep. 43. b. in S. C. | 3 

12. But if the Feme, being only Tenant in Tail, and the Baron within 
fre had made a Gift in Tail to another, by which the Baron gained a 
wa Rever/101 in Fee, and died, the Wife might enter, or the Her of the 
Bron, who had a new Reverſion deſcended ro him; bat if the Heir 


rom t 


- had enter d, and defeated the Tail given by the Infant, his Eſtate va- 


riſhed, and by Operation of Law the Feme was immediately ſeiſed of her 
dd Effate. 8 Rep. 43. b. 8 

13. Trivies in Law, as the Lord by Eſcheat, ſhall not avoid a Con- 
reyance made by an Infant. 8 Rep. 44. a. 

i4. As it an Infant makes a Fe ment and dies without Heir, the 
Lord ſhall not avoid it; Per Curiam agreed; bt becauſe it appeared 
the Feollment was executed by Letter of Attorney made by the Infant, it 
vas reſolved to be void, and that the Land ſhould Eſcheat to the 
Quean. 8 Rep. 42: 45. Whittingham's Caſe. 

15. Where an Incroachment of a Vater Courſe was made in the In- 
fancy of the Anceſtor, who after full Age acguieſced under it 21 Years, 
tho! ſuch Intancy was urged, yet Ld. Cowper took no Notice of it 
for the above reaſon, G. Equ. R. 4. Hill. 6 Ann. in Canc. Ld, Guern- 
fey v. Rodbridges. 


(B. 5) How Relievable after Age, and in what Caſes. 


. F an Infant within Age ſeiſed of Rent purchaſes the Land, and 
aliens the Land within Age he ſhall have Election if he will 

demand the Land or the Rent; Per Kyrton, quod non negatur, Br. 

Coverture pl. 12. cites 46. E. 3. 33, 34. 

2. It an Infant be bound in a Recognizance he has no Remedy to avoid 

it by his Nonage ; but the Court ought not to take him to be bound, 


4 they can perceive it, quod nota. Br. Coverture pl. 23. cites 8 H. 
30. 


3. If an Infant makes a Gift or a Leaſe rendering Rent, and accepts 


lle Rent at full Age, this is a good bar in Dum ſuit infra ætatem. Br. 
Dum ſuit, &c. pl. 8. cites 22 H. 6. 24. 

4 If a Guardian pleads an ill Plea where he mig ht have pleaded a good one, 
N which the Infant loſes, the Intant ſhall have Writ of Diſceit at his 
lull Age, and recover all in Damages againſt the Guardian; and there- 
lore the Court cannot accept a Guardian bur ſuch as is ſufficient ro 
tender the Infant Damages at his full Age. And in this Cafe the In- 
lant here is at no Miſchiet ; For he ſhall recover in Value againſt the 
Youchee, and the ſame Law where the Guardian vouches illy, he 
ſhall 
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9 "Thall render Damages to the Intanr. Br. Droit de Recto, pl. 15. cine 
9 E. 4. 36. | 


F. Where an Infant gn Dower to his Mother more tha 
Part, he cannot enter into the Surpluſage at tull Age, but is pyy t, hi 
Writ of Admeaſurement of Dower. Per Kingſmill J. but per Rode * 
J. he may enter as upon Partition made within Age which is equal, 
Quzre. Br. Entre Cong. pl. 44. cites 21 UH. J. 29. , 
6. It an Infant wakes a Feoffment, he may enter either within Age o- 
5 vos Age ; and if he dies, his Heir may enter or have a Dum ſ uit infra 
Etatem &c. Litt. S. 406. and Co. Litt. 247. b. 248. a. 
”, An Infant who is bound in a Statute Staple or the like ſhall re. 
verie it by Audita 91zrela at full Age, or within Age. Br. Cover. 
ture pl. 64. cites F. N. B. 104. 
8. Infant is not relievable by Audita Quærela aſter full Age againſt , 
Statute by him entred into. Mo. 75. pl. 206. Mich. 7 & 8 Eli: 
| Worſley's Cale. | 
Godb 149. 9. Infant acknowledged a Recognizance, and upon Audita Olerela 
pl. 52. upon InſpefFion he was adjudged within Age, and had Scire Facias a. 
ainſt * Conuſee, and upon one Nihil returned Judgment was that 
2 be diſcharged where rwo Nihil's ought to be returned 
or Scire Feci, and for this Judgment was reverſed for Error, and now 
the Infant is of full Age and cannot have a new Audita Querela; 
But He ſhall have a ſpecial Writ reciting all the Matter, and ſo be re- 
lieved ; tho? Sn be reverſed, yet the Depoſitions of Witneſſes 
remain. Jenk. 322. pl. 3o. cites 2 Jac. Randals Caſe. 
10. Lands of an Infant was charged by his Father's Nil for pay. 
ment of Portions to younger Children, who bring a Bill praying that 
the Truſtees may be Decreed to fell &c. The Infant, while a Minor de- 
fired that the Truſt Eftate might not be ſold, and offered to ſubject aber 
Lands not within ihe Triſt, by which means a Sale was delayed; De- 
creed per Lords Commilſioners to hold him to his Offer, for if he 
would have departed trom ir he ſhould immediately on his coming of 
Age have applied to the Court to have retraffed his offer and amended 
his Anſwer, but now he had Acquieſced under the Anſwer about four 
Years. 2 Vern. 224. pl. 206, Paſch. 1691. Cecil v. E. of Sx 
lisbury. 


u the thirg 


(C) hat Al done by an Infant Mall bind hin. 


Contract. 


1. 1F an Infant in Reverſion accepts a Leaſe tor Life of Tenant 

FRAN in Dower, but never takes the Profits, and at full Age diſagrees 
Fol. 529. to tbe Leaſe, (*) this ſhall not bar him of his Action ot Waſt, tor 
CL, YN Wait done in the mean time. 30 E. 3. 16. : 
2. Ik a Man lends an Infant 101. to Pay at a certain Day, this 
Contract ſhall not bind him. 39 E. 3. 20. b. admitted by the Jfſue. 
und If a Inkant makes a Contract pro Vi&u & Veſtitu, this ſhall 

ing him. | 

Firzh. Ar- 4. [So] If an Jnfant makes a Contract for his Table he may be 
ice: chärged in an Action upon this Contract. 18 E. 4. 2. 10 h. 


C. & S. P. 6. 14. 
admitted. 


5. So 


* 


— 
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So if he buys a Coat or Cloth for Apparel, this ſhall bind F'irzh. Ar. 
"4 for he cannot live without Yeat, Drink and Cloths. 18 E. birrement, 

„ Ses. 


, 5 ws | | admitted. — 
rar where an Infant buys Silks and Velvets, which appear to be above his Degree, the fine be void, 


er bein Things of Superfluity and not of Neceſſity Lat 22. in a Nota fays it was adjudged. —- 
g for Gold Lace to trim his Suit, 2 Roll Rep 45. cites It as the Lord of Eſſex's Pige* Cife —— 
Ibid. 144. 8. C cited by the Name of Price's Caſe. — S. C. cited by Vaughan Ch. J. Cart. 216 
Tin. 22 Car. 2. GE | 


6, Tf an Infant is a Mercer and hath a Shop in a Town and Crs ]. 294 
there buys and ſells, and he contracts to pay A certain Sum to J. S. bl in 
jor certain Wares fold to him by J. S. to re- ſell, yet he is not charge⸗ 4 y GC. 
ble upon this Contract, for this trading is not immediately ne tre a 
ſary ad Victum & Veſtitum. Trin. 10 Ja. B. N. between Judgment 
Hill and N hittingham, in a Writ of Error per Curiam, and the reverſed. —- 
judgment given betore e contra reverſed, for ic he ſhall be bound - {oa 
cjereby, Intants might be infinitely prejudiced, and buy and ſell 7414.4 
and {1ve by the Lols. and tlie for- 


% * ; * mer ſudp- 
rent reverſed accordingly. -— D. 104. b. Marg. pl. 13. cites S. C. adjudged and Judgment re- 
verſed accordingly. Noy 21, 22. S. P. obiter, accordingly that the Intant is not bounl 
(cited by Crooke 2 Roll Rep. 241. 


„Ik an Inkant makes a Contract pro Victu or Veſtitu, and 7.cv. $5. 
enters into a ſingle Bill tor Pay ment thereof, this ſhall bind him, gg K R 
though he be ouſted of his Law thereby, n 


uſſell v 
E | | 5 3 Le, S. b. 
zhere it was for Victuals and Clothes neceſſary, delivered to him and ſuitable to Bis Quality, and 
they ſhall de intended to be for his own Uſe though not lo alleged. 5 


payment chereok, this Obligation ſhall not bind him. Palch. ze 7 5-5 2. 
cl, Z. R. by three Juſtices. Mich. 11 Ja. Cupworcb's Cale, NI 
I Curiam. 14 Car. 2. 

| | in Caſe of 
Bu":!! v. Lee, S. P. Arg. cites Co. Litt. ut ſupra; and Cro. E. 920. S. P. held accordingly; and the 
eat in the principal Caſe was of the fame Opinion, Godb 219 pl. 316. Mich. 11 fac. C. B. 
karby v. Cuffer, S. P. agreed per Cur. But it is ſaid there that If when he comes to ful! Age he 
ates into an Obligation for Neceſſaries which he had when he was within Age, the Law is now 
tn to be that the ſame ſhall bind him — But Ibid. cites Randall's Caſe 44 Eliz. adjudged, 
hn an Obligation with a Penalty tor Money borrowed within Age is ablolutely void. (Boar 
r Wray if an Infant had been bound iu an Os ligation with a Surery, and afterwards at his tnll 
che in Confideration thereof promiſes to keep his Surety harmlef, an Action lies on ſuch Pro- 


ale; For the Infant cannot plead Non eſt Factum. Le. 114. in pl. 156. cites Mich. 28 & 29 Elic. 
Limonds's Caſe. 


U But an Inkant may bind Himfelf in an Aflumpſit for Payment An veau 
dec and an Action upon the Cale lies aganſt him upon the - 
Exon ; for this is but in Mature of an Action of Debt, and there: 4,2? a 
ar where Debt lies, an Action upon the Cale lies againſt hum, rd. 
Ut perhaps it would be otherways upon a Collateral * makes np an 
* Pager of Law is not to be regarded; for a Man of tull Age r with 
vl by ſuch Action be ouſted thereof, Trin. 15 Ja. B. R. be- 2 
Wl Tillet and Buck/tone, Rot. 1374. ddjudged, that an Action up chargeablf in 
Athe Cale lap againſt an Inkant upon JIromiſe of Hapment for a» unt 
Fur and Bülets. Mich, 2 Car. Regis, between Ye/ava/! and 1 ane 
— agreed per Curtam. Contra, Pich. 1: Ja. B. per Cu: cauſe irs 
- Ounde 


*M | : upon the 
Tdunt in which an Infant is not chargeable, for the Law allows him not ſucli Diſcretion, but it 


ei de mis reckoned. 2 Roll Rep. 291. Mich. 20 Jac. B. R. Tirrili's Caſe 


4 E 10. If 


* 


a — © EE r 
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. 
ö 


| Gro E 920. 14 An Infant had taken ſo much tor neceſſary Apparel and Dia: 


— WW 


202 Enfants. 

Palm. 528. 10, Tf an Jnfant promiſes another, chat if he will in 

S. C. 3 Drink — Waſhing, — pay tor his School ing, that be all pz, 
Je ,carly, an Action tipon the Caſe lies upon this Promiſe, ken. 
182. pl. 4. ing ts as neceſſary as other Things, and tyough it is not ment 
S. C. adjudg- gNed what Learning this was, yet it ſhall be intended what was 0 
<aharthe kor him, till-1t be ſhewn to the contrary on the other Pare alt 


— 35 though he to whom the Promiſe was made does not inſtruct him bur 


72, a. 5.P. pays another for ir, the Promiſe of Be papment thereof is good 
—— 4n and tt appears that the Learning, Meat, Drink and maine 
acrion » = could not be afforded for a lels Sum than 71. Mich. 4 @ 
— it an B. B. between Pickering and Gunning adjudged, this being mabed 
Infant upon in Arreſt of Judgment, which Intratur. Trin. 3 Car. Rot. 918. 


an Aſſumpſit 
by him for Neceffaries, though it was objected that Damages are to be recovered in it, and that Deb 
only would lie. Lat. 169. Frin. + Car. Wood v. Witherick. Noy 87. S. C. & S. P. 2 - 
per Curiam. | Bre 


11. If an Infant binds himſelf he ſhall not avoid it; Per Markham 
Newt, faid this is by Cuſtom; But per Markham, this is by the 
Common Law; For it is for his Benefit to be inſtructed to gain hi 
Living. For as the Maſter may have Action of Covenant apainſ 
the Apprentice to ferve him, ſo thall the Prentice have againſt him tg 
inſtruct him. Bur per Newton, Covenant by an Infant is void by the 
Common Law. But per 8 an Infant may be an Apprentice 

Indenture; tor it is for his Benefit. But Paſton J. denjed theſe Caſe 
So Newton and Paſton againſt Aſcue and Markham. And it was agreed 
that an Infant may be conſtrained to ferve but not to be an Apprentice 
Br. Coverrure, pl. 25 cites 21 H. 6. 31. | 

12. Account does not lie againſt an Infant clearly Per Newton Ch 
J. quod non negatur. Br. Coverture, pl. 24. cites 19 H. 6. 5. 

13. If an Intant be at Table with me for 12 d. for the Week, or by 
Cloth of me tor his Robes, Debt lies, and Nonage is no Plea ; tof 
thoſe are Neceſſaries;; for he cannot live without Meat, Drink and 
Veſture. Br. Coverture, pl. 51. cites 18 E. 4. 12. 


pl. 16. Hill. amounted to 5ol. A. paid the Money for the Infant and took an Oblira 


45 Eliz. tion of him with a Penalty. Adjudged that it did not bind him in Re 
B. R. Ayliff . i; F 10 . A ; 0 . Eli Al * 
3 gard of the Forictture, Tg. Hutt. 107. Cites it as 25 Eliz, Alep 
S. C. the Caſe. 

whole Court | | 

held it to be void; But if he had taken an Obligation of the very Sum <hich he laid out for his nec: 
ſary Maintcnance it had been otherwiſe. Mo. 699. pl. 929. 8 C adjudged in C. B. for u 
Defendanr. Godb. 364. pl. 456. Arg. cites 8. P. adjudged 5 Jac. B. R. in Caſe of Bendlal 
v. Holiday. Reſolved that a Bond taken for Neceſſaries of an Infant is good. Mar. 145. Cited 
Bramſton Ch. J. as Trin. 4 Car. Pickering v. Jacob. 


See 1 Mod. 15. Infant has Eſtate on Condition to be performed by him; it u 
N Condition be broken during his Minority, the Land 1s loſt tor cve 


; Mod. 28. 8 Rep. 44. b. Hill. 45 Eliz. Whittingham's Caſe. 
It Conditions 16. Debt on Eſcape againſt an Infant Gaoler that ſuffers a Priſoner 
kayo eſcape out of Execution, will lie upon the Statute ot W. 2. ! 
Offices 2 Inſt. 382. 


founded on 1 
Confidence and Skill, be broken by Infant or Feme Covert, this ſhall bar Infant and Feme Covent 
ever. 8 Rep. 44. b. Hill. 45 Eliz. Whittingham's Caſe. 


17. Infant Idea (fo found by Office) levies a Fine to A. and declar 
Ew of it by Indentures, and good. 10 Rep. 24. b. Mich. 10 * 
TE” 19, Al 
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6. An Infant ſhall not be charged upon his Promiſe ſor the Board of Roll Re 
(ranger, though otherwiſe it thall be for his own Board; Agreed by 1 12 
(ate and Crooks. 3 Bulſt. 118. Trin. 14 Jac. in a Nota. 8 
Crooke agreed. 


19. Aſſumpſit by Executor, in Conſideration the Teſtator would buy 2 Roll. Rep. 
qd pay for the Defendant 24 Yards of Lace, 11 Yards of Velvet, and three a 888 
tarts of Broad-Cloth, and make him a Cloak, Detendant promiſed to 8 C. & S. P. 

„ſo much as he ſhould pay for the Wares, and alſo ſo much as he . 
{ould deſerve tor the making of the Cloak and further declared that _ 361. 
the Defendant was indebted to the i eſtator 20 % for a Doublet and a 2 hy 
Pair of Velvet Hoſe made for him, which he promiſed to pay but had en. 
not, The Detendant ſaid, that at the Time of the ſeveral Promiles judg'd 
te was within Age; adjudged tor the Defendant, becauſe it does not —=_— the 
appear, that this Cloak, Doublet and Hoſe were for the Defendant 1 
timſelt, nor if it had been ſo averred, yet it not being averred that it that it was 
was neceſſary and convenient Apparel for him to wear according to his E for neceſſary 
ute and Degree, therefore the Promiſe did not bind him, Cro. J. ——— 


00. pl. 8. Hill. 17 Jac. B. R. Ive v. Cheſter. 75 wm 
Jene v. Cheſter. S. C. adjudged. 


Lev. 87. Mich. 14 Car. 2. B. R. cites S. C. 

20. Infant and another of full Age covenanted the one with the other, 
trough the Infant is not bound, yer the other is. Sid. 446. pl. 5. 

P;{ch, 22 Car. 2. B. R. Farnham v. Atkins. 

21. Where it has been held that the Deeds of Infants are not void Therefore 
tur voidable, the Meaning is, that Non eff Fat um cannot be pleaded, 1 
tecauſe they have the Form though not the Operation of Deeds, and 7,,,,, of 
therefore are not void upon that Account, without ſhewing ſome ſpe- Attorney 
cal Matter to make them of no Efficacy; per Curiam. 3 Mod. 3 10. though it 


Tin, 2 W. & M. in B. R. in Caſe of Thompſon v. Leach. it is void 


| in itſelf, yet 
t ſhall not be avoided by pleading Non eſt Factum, but by ſhewing his Infancy. 3 Mod. 311. Trin. 
:W.& M. in B. K. in Caſe of Thompſon v. Leach. But he may ſay, Non conceſſit &c. per 
Wray Ch. J. 2 Le. 218. in Humtreſton's Caſe. 


22, It one deliver Goods to an Infant on a Contract &c. knowing 
tim to be an Infant, the Infant ſhall not be charg'd in Zrover and Con- 
rerſion for them; tor by ſuch Way all the Infants in England ſhould 
be ruined. Sid. 129. Paſch. 15 Car. 2. in the Exchequer Chamber, in 
Cie of Manby v. Scott. 

23. But if the delivery of Goods be to a Feme, not knowing her to be 
eme Covert, or to an Intant not knowing him to be an Infant it will 
tt otherwiſe. Sid. 129. in caſe of Manby v. Scott. 

24. Some have endeavoured to diſtinguifh between a Deed which gives 
"ny Authority to do a Thing, and ſuch which conveys an Intereſt by the de- 
ery of the Deed itſelf, that the firſt is void and the other voidable. 
but the Reaſon is the ſame to make both void, only where a Feott- 
ment is made by an Infant it is voidable, becauſe ot the Solemnity of 
tie Conveyance ; Per Curiam. 3 Mod. 311. Trin. 2 W. & M. in 
l. R. in Caſe of Thompſon v. Leach. 

25. An Intant being Bail and taken in Execution it is diſcretionary to 
charge him on Bail or not. Carth. 278. Trin. 5W. & M. in 
5. R. Loyd v. Eagle. 

26. A. lends an Infant Money and Infant lays it out in Neceſſaries, 1 Salk, 387. 
yet the Infant is not liable; per Treby Ch. J. 1 Salk. 279. pl. 4. Earle v. 
Pach. 5 W. & M. in C. B. Darby v. Boucher. er. 

27. Covenant lies not againſt Apprentice being an Infant. 7 Mod. Unleſs by 
5. Patch. x Ann. B. R. Lylly's Caſe. Cuſtom. 

28. William Nod. 271. 
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28, William Pengelly an Infant Apprentice in Exeter. 9 
in Taunton with one R. D. and . . for I Days 2 Any 
on Pretence of @ Courtſhip &., In an Action brought by one N F 
Landlord, for the Proviſions and Neceſſaries found tor Pengelly the Plain 
tiff was nonſuited, for it was at his Peril to entertain another Tar 
Apprentice, and he might have had an Action tor it; belides the? 
Conſequence this would bring it ſuch Things ſhould be allowed to g 
fants, theſe Things not being for Neceſſaries, though it was oljeied th 
Plaintiff was an = -c og aol But it was made our that the Plaintiſt v. 
privy to the Courtſhip &c. Devonſhire Aſſizes in the Summer. 1708, 


* 


* 


i; ———— 1 the | 

| cher wh 

(D) As done by an Inſant. Anceſt 
1 Fed 

What Acts are Hoid. ef the 


For being 1. J F an Jnfant leaſes for Years, and the Leſſee enters, tl * 
22 1 kant may have Treſpaſs againſt him. 18 E. 4. 1. Sa 0e 


Livery 1s 
1 that the Entry is not neceſſary. Br. Treſpaſs, pl. 338. cites 18 E. 4. f. 2. rod P 
Quere, It Leaſe for Years without Rent be not void. 2 Sid. 110. Davis v. Mannington. Was i 


. Tf he leafes for Bears, rendring Rent, if is af his Election! 
* Fol 73% (*) affirm the Leaſe, or to have Treſpaſs againſt the Leſſee for the 
e Occupation, 18 E. 4. 2. 


of Debt ſor | VE. 4 
Rent upon a Leaſe made to an fifant, and Judgment pro Quer againſt the Infant 2 Bulſt. «lil . 

irton v. Elliot. Such Leaſe.is nor void but voidable, and may be affirmed by Acceprance i i: 
and that though it was made by an I» fant Coov holder of his Copyhold Lands without Licence. No bliga 


92. Trin. 2 Car. B. R. agreed per Cur. Aſhfield v. Aſhfield. —— Jo. 151. S. C. adjudg'd, thi 
the Leaſe ſhall be good as to Strangers. 


Contra it 3. Ik an Inlant exchanges with another, if the other enters th 


ir ve ly Infant may have an Aſſile. 18 E. 4. 2. | oe 
* ö ; | , 
Tins of Seiſin made by bimſell, but otherwiſe if by Attorney. Br. Treſpaſs, pl. 338. cites 11 1 4 
E. 4. 1. 2. % 
rant \ 


Br. Treſpaſs, 4. Ik he ſells Goods, it is at his Election to make it void, for .“. 
pl. 338. S C may have Treſpaſs, or Debt for the Money. 13 E. 4 2. do 
Fitzh. Ar- 5. Ik ad Treſpais be donc ro an Infant, and he ſubmits to an Award, 
virrement; the Award made by them ſhall not bind but at his Election. 
FO a Contra. 10 H. 6. 14. 

S P.—Br. | : 
Arbitrement, pl. 43. 10 H. 6 14. is of a Tre{jaſs done by an Infant, and thit Award in ſuch Caſe 
ſhall bind him, becauſe it is for his Advantage to excuſe him of a Treſpaſs of which he is im- 
peachable by Law. But Brooke ſays Quære. 


18. A 
fi Ile 
e that 
1 


D By 
gery, 


* Br. Fai, 6. Ik a Man makes a Deed of Feoffinent to an Infant, and the 


1 Intant makes a L. etter of Attorney tu another to take Livery for him, 


Aſcue J. this 1g good, becaule it is tor his Benefit. Dubltatur, * 21 D. 6. 
held ir good 31. Blit Brooke in abridging it, Title Faits, 31. ſeems that! 
2 * is good, Mich. 11 Car. B. G. between Pa/fryman and Groby, pet 
vantage: Clirlam upon Evidence at the Bar, reſolved, upon a Trial whic 
But Paſton CONCerneD Sit N Mountague and Dame Gorges, ſhe being 
J. e cones, but of the Age of 11 Years at the making ot the Letter of Attorney. 
we Brooke 
Lays that the Law ſeems to be with Aﬀcue, —= 8. C. cited Noy 130. 


7. 1 


x It the King aliens Land, Parcel of his Dutchy of Lancaſter, within 
& there he may void it by Nonage, tor he has the Durchy as Duke, 
* * King; Contra of the Land which he has as King ; For the 
Ling cannot be diſabled by Nonage as a common Perton thall be. Br. 
detogative, pl. 132. cites 1 E. 6. & concordat Anno 6 and 26 E. 7 


1 7 Man infeoffs an Infant, and after enters into the Land by the 

ont of the Infant, and continues Serfin, and dies ſeiſed, yer the Entry 
uche Heir Of the Feottor is not lawiul, tor his Father was a Diſſeiſor, 
1nd the Aſſent of the Intant was void. Br, Coverture, pl. 34. cites 

14. | 

F - Mortdanceſtor it was held clearly, that Releaſe of an Infant of 
the Right in Lands of which he was never ſeiſed is void, ſo that ano- 
der who is Of halt Blood thall have che Land as Heir of their common 
anceſtor, it he who releaſed dies without Iſſue; But otherwiſe it is ſaid 
{1 Feoffment 3 the reaſon of the Diverlity ſeems by reaſon of the Livery 
the Land this is only voidable, and the other is void. Br. Cover 
dure, pl. 40. cites 34 All. 10. | 

io, If an Infant accounts before Auditors of Receipt, he ſhall be bound, 

Ly Newton; Quere. But note, that this is Matter of Record. Br. 
\rbitrement, pl. 43. cites 10 H. 6. I 4. | 

it. In Precipe quod reddat, Nonage at the Time of the Deviſe is a 
rod Plea where a Man claims by Deviſe by Teſtament of J. N. it he 
44s i118 Age at the Time of the Deviſe; For an Infant cannot deviſe. 

d. Coverture, pl. 30. cites 37 H. 6. 5. 

12. If an Infant makes a Deed of Feffment and a Letter of Attorney to 8. p. Arg. 
Stranger to make Livery of Seiſin, and he makes Livery of Seiſin by 2 Roll Fer 
Force thereof, he ſhall be taken tor a Diſſeiſor. Perk. 8. 13. Cites P. 242. 
E. 4. 2. 

13. * Infant commands N. to make a Bond for him, ard to deliver 
ts his Deed, which he does, this is not the Deed of the Infant, Br. 
ligation, pl. 53. cites 14 E. 4. 2. 

iy. Contra where he himſelf delivers it, Quod ſuit Conceſſum; For 
de Command is void. Ibid. 

5. It an Infant deli vers a Horſe, or bails Goods, Treſpaſs does not 
elor bim. Br. Treſpaſs, pl. 338. cites 18 E. 4. 1, 2. 

16. I an Infant makes Grant of an Advowſen by his Need, and at his 
ul Age he confirms the ſame Grant, yet it is not good, tor the firſt 
nant was void. Br. Coverture, pl. 1. cites 26 H. 8. 2. 

17. But it he gives Goods, and delivers them with his Hands, Treſ- S. P. Br. 


does not lie. Ibid. Coverture, 


22 H. 6. 3. But contra if the Donee takes them by Virtue of the FA mn 


— — —— — 2 —— — P]. 


$ I? 


18. 59 of Feeffment and Livery made by the Infant himſelf, and not by Br Feoffmen: 
, this 7s voidable, and not void; Note the Diveriity. And fo de terres, pl. 
va W: 4 Livery of a Deed of an Infant is not like to the Livery ot Land * 22 18 

Ccods by him. Ibid. 8 


S. P. accord- 

| a - Ingly. ——. 
b. 3», Coverture, pl. 26. cites 22 H. 6. 3. But if he makes Letter of Attorney to one to make 
ry, who does it, Treſpaſs lies. 


im, 
. 6, 19. Infant wakes a Mill, and publiſhes it, and dies at full Age, it 
i ct no Effect. Pl. C. 344. Trin. 10 Eliz, in Caſe of Brett v. Rig- 


ed. 


7 F 20, Leaſe 
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on WI — 
Mo. 103. 20. Leaſe to try a Title in Fel ment made by an Infant withy,; N. 31. 
K 248. Profit, or other Recompence, but only to try the Title, being _ roida 
_— upon the Land, it is not void; Per Gawdy, . but per Wray and 1 E] 
& 8. tow contra. 2 Le. 216, 217. pl. 275. Paſch. 16 Eliz. B. R. Humtreſton', boy NM 
but 
2 to be void. — Such Leaſe by Infant is good enough, becauſe it js for his Advantage. N. * 
133. Rames v. Machin. ha . 
21. Surrender of Copy hol was made by Infant to the Uſe of a 80 
er, who was admitted; The Infant ſhall enter at ful l Age; For * 

is no Bar nor Diſcontinuance. Mo. 597. pl. 8 14. Hill. 35 Eliz. Goal 13 

v. Grane. | | 
Infant Sur- 22. Surrender of a Copyhold by Infant of five Years of Age alloys 41 
—— at by this Court, tho Lord of the Manor inſiſted he never heard ſon; 
ful! Age. any Admitrance in that Manor at ſuch an Age. 2 Chan. Rep. 392 his E 
Poph. 39. Jac. 2. Naylor v. Strode. main 
Mich. 15 2 | (ae 
& 36 Eliz. in Caſe of Bullock v. Dibler. 


23. If an Infant bargain and ſell his Land for Money for Commu 
or Teaching, it is good with Averment ; it for Money otheryif 
if it be proved, *it is avoidable ; if for Money recited, and not paid 
is void; and yet in the Caſe of a Man of full Age the Recital ſuffice! 

| Ld. Bacon on the Statute of Uſes, 355. 

24. It a Leaſe for Life be made to an Infant, and he by Charts 
Feoff ment aliens in Fee, the Breach of this Condition in Law is uo. 
ſolute Forfeiture ot his Eſtate, Co. Litr. 233. b. 

25. So of a Condition in Law given by Statute, which gives an Ent 
only; As it an Intant aliens by Charter of Feottment in» Mortnu 


this is no Bar to the Infant. Co. Litt. 233. b. 0.6 

26. Exchange by Infant of Lands is not void, but voidable onl Tk 
Co. Litr. 51. b. - 

27. Leaſe of Land to an Infant if for his Beneſit is voidable only 4 wy 
his Election; But he may make it void by retuling or waving the Lu eek 
before the Rent Day comes; For then no Action of Debt will lie 955 
gainſt him; But the Infant coming to Age before the Rent- Day, and it nd rerec | 
being ſhewed that the Rent was of greater, Value than the Land, | mu 
Debt tor Rent againſt Leſſee it was adjudged for the Plaintiff Ci. 2 
320. pl. 1 Paſch. 10 Jac. B. R. Ketſey's Caſe. A&tior 


28 Money paid by an Infant with his own Hands, in Conlſideratid 

of an Horſe agreed to be fold him for that and a further ſum, is Þ 

voidable to be recovered again by an Action of Account; Per Hobel 

Ch. J. Hob. 77. pl. 98. Auſtin v. Gervas. 

No Stranger 29. If Infant makes Feoff ment in Fee and dies without Heir, the Feat 


ſhall avoid - n ; . a NE IM 
ie. Ibid. 44. = is N wo 2, On TO 44. Mich. 13 Jac, d 
45. cites the 49 E. 3+ 13 4. 3. 7 H. 5.9. 39 H. 6. 42. 
Caſe ot Lord 

Brock v. Ld. Latimer — Arg Bridgm. 15 S P. — The Lord by Eſcheat ſhall not take Advani! 
of the Infancy be:auſe a Stranger, and if Infant Tenant in Tail makes Feoffment and dies with 
ue, no Stranger in Blood ſhall take Advantage of the Infancy ; Per Holt Ch. J. Show. $7. K 
1 W. & M. in Caſe of King v. Dilliſton. 


bimſe 
But they 30. Two Fointenants in Fee, one of them being an Infant mali itt, 
3 Feoffment in Fee and dies, the Survivor ſhall * not enter; Bur it Cant 
vera] Writs 5 a a not 3 nd 
of Dum fut Within Age make Feoffment, one Joint Right remains in them, and ther . 
infra Ata- tore if one dies the Right will ſurvive, and the Survivor may ent Cher 
tem; For into all; Arg. Bridgm. 44. Mich. 13 Jac. of A 


the Nonage 
of the one is not the Nonage of the other. Ibid ——* Becauſe the Fointenancy is ſevered. But 
Aſſ. pl. 15. where the Jointenancy is not ſevercd it is otherwiſe ; Agreed. Roll. R. 442. in Cale 
Smallman v. Agburrow, 

41. 


* 
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Fo If an Infant grants a Rent-charge out of his Land, it is not Perk. 8. 


oidable, but ipſo facto void; tor it the Grantee diſtrains for the Rent, * Argh 1 


ant may have an Action of Treſpaſs againit him; Per Curiam. 4. 2 8. p 
1 310. Trin. 2 W. & M. mW 
42, A Leaſe of Land by Inſant rendering Rent is good till Diſagree- It is not in 


nent, but if without Render it is void; Arg. Show. 299. Mich. 3 3 
. & M. to avoid it 


for the In- 
fancy of his Leſſor ; Per Twiſden J. Sid. 43. in pl. 8. Paſch. 13 Car, 2.B.R, 


13. The Difference taken that the Deed of an Infant (as Letter of At- 
nz, whereby he gives an Authority,) is vod, but where he paſſes 
wy Intereſt, (as Bond Oc.) is only voidable, is not agreeable to Rea- 
{n; For by that means the Infant would be more prejudic'd in paſſing 
dis Eſtate than he would in giving a bare Authority which cannot be 
maintain'd ; Per Holt Ch. J. Cumb. 468. Hill. 10 W. 3. B. R in 
(ae of Thompſon v. Leach. 


(E) What [As are] voidable. 
[As to Chats. | 


A N JTnfant delivers Goods to his own Uſe, this is only void⸗ 
9 able, for he ſhall nor have Treſpaſs againſt the Batlee, 18. 

6. 2. 

2. It an Infant gives a Horſe, and does not deliver the Horſe with his 
Kinds, and the Donee takes the Horſe by Force of the Gitt, the Infant ſhall If an Infant 
ave an Action of Treſpaſs; But if an Infant be an Executor, the Pay- ey with his 
ment of the Debt of the Teſtator by him is good and effectual &c. Hands, it is 


Perk, S. 14. cites Trin. 15 E. 345. 8 

O DC reco- 
ered back in an Action of Account; Hobart Ch. J. Hob. 77). in Caſe of Auſten v. Gervis If an 
tent delivers Goods with his own Hands Treſpaſs does nor lie. Lat. 10 cites it as adjudged Paſch. 
3 Eliz—S.P, Mod. 137. by Hide J. cites 21 H. . 39. 26 f. 8. 2. But if an Infant gives or ſells 
boees, and the Vendee or Donee takes them by Force of the Gift or Sale, the Infant may have ar 
ation of Treſpaſs againſt him, 


(F) What ſhall id him. 


. 5. an Inkant Adminiſtrator, being above 17 Vears of Age, by 

the Aſſent of his Friends, ſells a Leaſe for Years that he hath 
for Lands as Adminiſtrator, to che Intent with the Money to pay 
de Debrs of the Teſtator, and Diſcharge the Debts of the Inkant 
melt, which were for his Apparel and Diet, this ſhall bind the In- 
itt, Mich. 14 Ja. in Camera Stellata, reſolved by Hobart and 
Canfield, and decreed by the Court between two 7s ]Alaintiffs, 
and Barraden and Watkins Octendants 3 But it would have been 
aber wiſe, as they agreed, it the Jnfant had been under 17 Bears 
age, kor before this Age he cannot adminiſter by the Civil Law. 


2. Tf 
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Cro. C. 490. 2, If A. be bound to B. in 1001. tor Payment of foal: aa 
abs of one halt Year after, and after B. dies, making three Exe c 
tham, §. C. AND after the Obligation is forteited one of the A. co * 
adjudged, the Age ot 18, and then accepts the 521 in full Satisfaction yy 


——]Jo.400. ſaid Obligation, and makes a Releaſe of the ſaid Obligation. ; 


p! 5. Enive- does not diſcharge the Obligation, becauſe the Releaſe is made h 


ton v. Ka- 


tham, S. C. Inkant, and by che Forteiture the 1001, was a Debt ot the Teſtat 
adjudged Ni- AND the 52 l. cannot be a Satisfaction of the 1001, and in Equy 
en n there may be a good Cauſe to take the Forkeiture, and in an 
guts tion of Ocbt againſt an Executor he may plead a Judgment 3g 
contra. an Obligation torteited in Bar, ultra quz he has not Aſtets wh 
ſhews that the Sum torfeited is the Oeht, and an Infant Ex... 
cannot ſeleaſe the Debt ot the Teſtacor without 4 Satistactiop. a 
13 Car. B. N. between Knyveron au Statham adzüdged upon 


Demurrer, Juccatnr Trin. 13 Car, Rot. 962. but this was dam 1 In 


whale 


the 1 of Croke. by 3 
To. 389. pl. 3. Ik an Jnfant covenants by Indenture to levy a Fine, and q *＋ 
Idee 1 it ſhall be to certain Uſes, and after he levies the F ine, and 6 | It 
Fament within Age, the Limitation of the uſes ſhall bind the Heir orte 
affirmed. — fant, as well as the Intant himſelf, fo long as the Fine continue dyant: 
1 not reveried, Trin. 13 Car. B. R. between Spring and Sir 5.088. ? 
v. Edgar, Cee, Maſter of the Rolls and others, in a Mrit of Error m 
$ C. and Judgment in Banco in a Quare Impedit, adjudged per Cum 3: 
Ibid. 115. Without Queſtion as to this. Intratur, Mich. 11 Car, IP 
to near the 
End of 118 S. C. debated by ſeveral Serjeants in CB. Fore N 
om, W 
oc —— * cord 
22232 je for 
Fol. 731. n . Mme 0 
) What judicial Atis done by an Infant ſhall * 
bind him. 11. 
t br! 
os | RY 4 
> Tir. 1. IF an Infant by his Guardians ſuffers a Common R ecovery, | od a 
eee being Tenant to the Præcipe, this ſhall bind him, ſo that iN = ! 
(D) per to- (Hall not avoid it in a Writ of Error, for by Intendment be e er 
tem, have Reco:mpence in Value; and tf this be not for the good oft 17 
Inkant, he may have his Recompence over againf# his Guardian. 
Paſch. 9 Car. B. R. between the Earl of Newport 247 ν. . 
of Byce-»g ham, ADJUDged in a Mrit of Error to reverſe ſuch a C if 
mon Recovery ſuffered in Banco, and then ſeveral jIreceden]Wſs * 
were cited ot fiich Common Recoveries ſuffered by Tnfants, .! 
then ſaid, that much Land depending upon ſuch Recoveries, al + 
all the faid Jrecedents are in nature of Judgments. * 
. * 2. [But] it an Jnfanr ſuffers a Common Recovery, in wg 
3 he comes in as Vouchee in proper Perſon, ang nat by Guardian! liz 
S Cad. Attorney, this is erroneous, and may be reverſed tor this Call . 
judg'd ac- in ga Writ of Error, for this is more ſtrongly Error than it Wi: he 
cordingly had been by Attorney, inalmuch as he cannot have any Benn Tu 
ror rhe <= Againſt any if he be deceived, Hill. 1650 between Aer and Walt ty 
e per Curtam reſolved, that this ſhall not bind the Inkant, and th 
mon Reco- e may reverſe it for thts Cauſe in a Writ of Error ; but If was d wo 
very was judged that he could not avoid it Himſelf by Entry without 2 U. Ha 
"On in of Error, Intratur Trin. 1649. Rot, 200. upon a ſpecial D208 4 0 
as | 
Feme de ach in Ellex. Os 
as vouchee, l 
— under Age, and appeared by Attorney, and the ſame was reverſed in a Writ of Error Niſi Cat * 0 
3 


at the End ot the Term. 5 Mod. 209, 210. Paſch. 8 W. 3. Stokes v. Oliver. 
a z 
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ic was ſaid for Law, that it Poſſeſſion be in an 2 Plaintiff in 
10 the Aſſiſe ſhall be awarded, becauſe he cannot know nor chuſe 
- pofleſfion and Title &c. Br. Coverture, pl. 29. cites 24 E. 3. 24. 
gat if Recovery be pleaded againft hin without Poſſeſſion, this is al- 
-; ſtrong as againſt a Man of full Age. Ibid. 
Hob a Fine if he ſhews Part of the Fine. Ibid. 
Note per Finch in Præcipe quod reddar, that if an Iaſant be non- 
id in MN rit of Right, yer he may have Writ of Poſſeſſion after, by rea- 
nor his Infancy.. Br. Droit de Recto, pl 2. cites 41 E. 3. 12. 
„It an Infant be barred in Aſſiſe upon Verdict at large, becanſe they did 
% a Divorce which was not given in Evidence, yet the Infant 
lde bound by it; For Matter of Record ſhall bind an Infant who has 
reared to it, the Record being in Force, as ſtrong as it 1hall bind a 
in of full Age. Br. Coverture, pl. 15. cites 7 H. 4. 23. 
In Scire Facias ad Cag noſcend Fact. After a Fudgment of Debt upon a 
Mule thereof, it was agreed that none ſhall be bound by a Recogni- 
gce, as Mainpernor thereot, it he be within Age; For it he was bound 
bas no Remedy. Br. Age, pl. 20. cites 8 H. 6. 30. 
q. It an Infant does Treſpaſs, and puts himſelf in Arbitrement &c. who 
re their Award that &c. this ſhall bind the Infant, for this is for his 
janrage to excuſe him of the Treſpaſs of which the Law charges 
m; Per Strange. Brook ſays Quere inde ; For it may be that the 
ward is of greater Recompence than the Law will give in the Acti- 
„ Br. Coverture, pl. 62. cites 10 H. 6. 14. 

0. And per Newton, if an Infant be Receiver, and enters into Account 
ire Auditors, he ſhall be charged in Debt upon Account, Per New- 
u, which Brooke ſays he believes is Law; For it does not appear of 
cord now 1t he was within Age or not, and it ſeems that he cannot 
e for Plea in Debt upon Account, that he was within Age at the 
me of the Account; For.ic is a Judgment paſſed before againſt 
n; Quære. Br. Coverture, pl. 62. cites 10 H. 6. 14. 
it. To avoid Recognizances or Statutes entered into by an Infant, he 
jt bring his Hudita Ouerela during his Intancy, tor there is no Re- 
ecy alter; Arg. 2 And. 158. in pl. 8). Paſch. 42 Eliz. But he may 
pod a Bond after full Age, by pleading Intancy ar the Time. Ibid. 
2, In Writ ot Right, an Intant may join the Miſe aad try it by Bat- 
tor he may perform it by Champion, and not in proper Perſon ; But 
Appeal he thall not join Battel ; For this ſhall be done in proper 
fen. Br. Droit de Recto, pl. 15. cites 9 E. 4. 36. 

3. An Infant is not bound by Failure of Record pleaded in Aſjiſe to 
r Diſſeifor as another Man is, and yet the Statute is general, but it 
git to have a reaſonable Conſtruction ; Per Hawes, quod non nega- 
uv, Br, Coverture, pl. 44. cites 4 H. J. 11. 

The Juſtices ſeemed to incline that if Fudgment by default of a 
Alion of Land, be given againſt an Infant, that it ſhall bind him. 
ao Rule was given in the Caſe, Godb. 80. pl. 94. Mich. 28 & 

Eliz, Anon. 

15. S. Tenant in Tail covenanted in Conſideration of the Marriage 
its Eldeſt Son, to ſtand ſeiſed ro the Uſe of himſelf for Lite, and 
ner to the Uſe of his Eldeſt Son for Lite, and after to the Uſe of the 

i Son of his eldeſt Son which ſhould be in Tail; and afterwards his 
beſt Son had Iſſue G. S. his Eldeſt. The Grandfather would ſell 
ofthe Land, and aſſure more in Recompence to the Son, and the 
uchafors would not take any Aſſurance unleſs the Infant who was bur 
ur Years old would ſuffer a Recovery, and to ſatisfy the Purchaſors 
as prayed that a Guardian might be allowed the Infant, and that 4 
urery might be had againſt him as Vouchee, which the Court agreed 
Oo, and admitted two Gentlemen there preſent to be Guardians tor 
1, (the Infant being brought into Court,) and he by his Guardians 
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appeared and vouched the common Vouchee ; aud the Rec bad a He 
ingly. Cro. E. 471. pl. 24. Hill. 38 Eliz. B. R. Stapfeton's wh 
16. Infant confeſſed a Fudgment, and an Action of Deht in B R 0 = 
brought againſt him, and now he brought Audita Querela durin, 5 pt 
Nonage. Popham Ch. J. was clear that Audita Querela does n k . 7 
upon Action of Debt in this Court, as it would lie upon a Recyyy,,, f Co 
or Statute acknowledged, but that the Patty all How Error, bur J con 
in B. R. but in the Exchequer Chamber by the Statute of 2 Eliz 1 Fin 
460. pl. 642. Mich. 38 & 39 Eliz. B. R. Randal's Caſe, v. 
17. Judgment in Dower of Default againſt Intanc Tenant ſhall bid th 
D. 104. « 10. 104. b pl. 13. in Marg. cites Mich, 2 Jac, B. Cor 
Smith's Caſe. | luke 
18. An Infant Tenant in Tail ſuffer'd a Recovery by his Guardian . J 
Court held, that the ſame ſhould bind him, becauſe he might ha 2 
Remedy over againſt the Guardian by Action upon the Caſe; But others bro 
it he ſuffer a Recovery by Attorney, for that is void, becauſe he hy n Ca 
any Remedy over againſt him, as it was adjudged 4 Jac. in Case it 
Holland v. Lee. Godb. 161. pl. 225. Mich. ) Jac. C. B. 7; del 
v. Michil. the 
19. An Infant, who wanted only nine Weeks to be Li full Age, ach Ret 
ledged a Fine before Commuſſioners, who by the Inſpection could not te br 
whether he was of Age or not; the Fine was reverſed, 2 Bulſt.; Lo 
Hill. 12 Jac. Requith v. Requith. , 
20. In an Aſſiſe the Defendant pleaded in Bar a Recovery againſt 1 and 
Plaintiff in a former /iffiſe ; The tro ry; he was an Infant, i It; 
that he was not Tertenant at the Time ot the ſaid Recovery, but that } Tri 
S. was Tenant, and the Recovery was a Recovery by N * Reſolved tit 
1ſt. That a Recovery is not ſo ſacred a Thing but that it might | Ei 
falſified ; 2dly, That becauſe in this Caſe, the Infant cannot have Er me: 
or attaint, therefore he ſhall falſiſy; and the rather in this Caſe becay : 
here is a Title and Fudgment pleaded againſt an Infant where his Tit: Re 
- diſcovered. Cro. J. 464. pl. 13. Hill. 15 Jac. B. R. Holſord ſal 
Platt. Ar 
21. An Infant Widow brought Writ of Error to reverſe a Fine levied MT 
her of her Lands uhilſt ſte was Covert Baron, and it was moved that Far 
Guardian be aſſigned her to proſecute tor her, and that the might | in 4 
inſpected by the Court, and the Inſpe&ion be recorded ; and an Afi code 
vit was made by one in Court, that he knew the Intanc there preſen cla 
and the 'Time ot her Birth and baptizing, and ſwore the Times preci 51, 
ly ; the Church-Book was alſo produced in Court, and proved by Oat 
wherein the Time of her baptizing was entred, and that ſhe was tl . 
ſame Perſon; upon which the had by her own Election Atwood : 
Attorney ot this Court aſſigned tor her Guardian, and the Affidai 
were ordered by the Court to be recorded, and che Inſpection to! 
entred, and a Scire Facias awarded againſt the Heir. Sty. 457. Til 
1655. Sherlock's Caſe. 
22. Error to reverſe a Fine for Infancy ; now it was moved, Th 
the Party being in Court ſhe might be inſpected and ths Iuſpect ion recorde 
and there was produced and read a Copy ct the Regitter-Book {wot Dec 
to be a true one, and ſeveral Affidavits of her Age. Curig, Let tb pea 
Inſpection be now recorded; The Iſue of her Infancy may be tried at 0 of 
Time hereafter, though ſhe comes of Age. Vent. 69. Paſch. 22 Car. WM ?: 
B. R. Couhin's Cafe. . 
25. P. married J. B. an Heireſs, and afterwards Sir H. P. (Fat wen 
of P.) and an ignorant Carpenter took the Conuſance of a Fine of Gi * 
ef 


Caſe. S. C. 
the Wife at 
the Time of 
levying the 


ſaid ſ. being under Age, and by Indenture the Uſe was limited to 
and his Wife for their two Lives, the Remainder to the Heirs ol 
Survivor; about two Years after the Wife died without Id.; and * | 


— — — 
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Heir to her prayed the Relief of the Court. Upon Examination it ap- Fine was 


red that Sir H. P. did examine the Woman whether fhe were willing to bor _ ; 
levy the Fine? and asked the Husband and her Whether ſhe were of Ape or the Ki we 
? both anſwered that ſhe was. She atterwards being privately exa- cold not be 
nined touching her Conſent, anſwered as before, and that ſhe had no 4i/cerned on 
Conſtraint upon her by her Husband, bur ſhe was not there queſtioned 3 
concerning her Age. All agreed, that there was no Way to ſet the Judges 
Fine aſide. Mod. 246, 247. pl. 6. Paſch. 29 Car. 2. C. B. Barrow agreed they 


C. could nor 
. Parro meddle with 


the Fine ; but if the Wife had been ali e and ſtill under Age, they might bring her in by Habeas 
as and inſpect her, and ſet aſide the Fine upon a Motion ; for perhaps when, art) would not 
fer the Bringing or Proceeding in a Writ of Error. 


26. An Infant was Bail and taken in Execution, whereupon he 
brought Audita Querela, and Witneſſes ſwore to his Infancy, But per 
Car. it is a Matter ot Diſcretion either to admit him to Bail, or retuſe 
i. He being in Execution; But had the Audita Querela been brought 
before, he muſt have had a Superſedeas of courſe, ſo he was not bail'd 
then; But afrerwards in Michaelmas Term «pon producing a of the 
Regiſter of his Age out of Yorkſhire, and examining the 2 again 
b was diſcharged by the Court. Carth. 218, Trin. 5 W. & M. in B. R. 
Loyd v. Eagle. h 

27. A. deviſes Lands to Trnuftees until Debts paid, and then to an Infant 
and his Heirs. Defendant enters and levies a Fine, and five Tears pals. 
lalant when of Age brought an Ejectment, but was batred becauſe the 
Truſtees ſhould have entred; Equity will relieve and not ſuffer an In- 
tint to be barred by Lac hes of the Truſtees ; nor to be barred of a Truit 
Eitare during his Infancy. The Intant in this Caſe ſhall recover the 
mean Profits. 2 Vern. 368. pl. 331. Mich. 1699. Allen v. Sayer. 

28. The Father Tenant for Life, Remainder to the Son in Tall with 
Remainder over, The Son is an Infant, and on an advantageous Propo- 
ſal for the Son's Marriage, the Father and Infant Son join in Marriage- 
Anicles, and the Father only covenants, that within a Year after the Son's 
coming to Age the Father and Son will join in a Fine and Recovery of the 
. Eſtate to divers Uſes. The 1nfant Son ſeals the Deed, and with- 
n Tear after he comes to Age, joins with his Father in a Fine and Re- 
moery; the Infant Son's ſealing of theſe Articles is not ſufficient to de- 
clare the Uſes ot the Fine and Recovery, 3 Wms's Rep. 206. pl. 
51. Mich. 1733. Nightingale v. Ferrers. 
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(G. 2) Bound by what Contract. 


. N f HERE an Infant was charged for Apparel ſome of which Co. E. 5, 
. * . * * - - wy 2 
was beyond his Rank, and ſome not, and the Plaintiff in his pl 11. 
Declaration confeſſed that the Infant had paid Part, but it did not ap- $; C the 


pear for what Part, whether for the Neceſſary or Unneceflary ; Per OPS. 
vawdy J. it ſhall be intended tor the neceſſary Apparel. Goldsb. 168. ing acknow- 
p. 99. Hill. 43 Eliz. Mackerel v. Batchelor, jedged Sa- 
tistaction 
for $1. for Part &c. and they did net know for which Part, therefore they could not have ſudg- 
ment for any Part ; But otherwiſe he ſhould have Judgment for thoſe Contracts which were allow'd 
1 A Taylor ſues an Infant for the making Apparel not convenient for the Quality of the Inf ant. 
© need not aver that convenient, becauſe he does not provide the Materials, but only the Making 
and Neceflaries thereto, as Lining &c. See Lat. 154. Trin. 2 Car. Delaval v. Clare It will 
N m_ in the Replication, Jo, 146. Vere v. Delayall, -- Noy. 85. S. C. adjudg'd 
the Plaintifl. 
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2. An Action was pag: againſt an Infant who attended the Earl q 
Eſſex in his Chamber, and it was tor 40 1. for a Sattin Double and 77 
with Silver and Gold Lace, and a Velvet Coat and Hoſe to his own Ut 
he pleaded Intancy, and though he was ſued by the Addition of Gent. 
man, yet the Court held that thete were not proper Cloaths tor a Ge. 
tleman, but above his Degree, and ſo the Action would not lie againſt 
bim for thoſe Things, as not agreeable to his Rank, but for a Fuſtian 
Doublet and Cloth Hoſe it lay, being Necetlaries. Goldsb. 16g. pl 
99. Hill. 43 Eliz. Mackerell v. Batchelour. | 

3. Infant buys a Horſe and pays Part of the Conſideration Money wing 
Bis own hand, this is not void but voidable only, (being delivered by 
his own Hands) and to be recovered again by an Action of coy; 
| Hob. 69. 14. Auſtin v. Jervas. | | 
Lee. 155, 4. A Brewer brought an Action againit an Infant for Beer ſold to the 
cites 5 3 & Infant, and held maintainable, Noy 85 in Cale of Delaval v. Clare 
as 3 cites M. 17. Jac. B. R Rot. 1574. Blackſtones Caſe, : 
able. 5. If Infant has Houſes it is Neceſſary to repair them, and yet (yy. 
tract for Repairs will not bind him, tor no Contract binds but wha 
concerns his Perſon ; Per Haughton J. 2 Roll Rep. 271, Mich. 20 
Jac. B. R. Turell's Caſe. 
6. Single Bill given by Infant for Neceſſaries is good, but Obligation 
with Penalty is not. 1 Lev, 86. Mich. 14 Car. 2. B. R. Ruſſel . 
Lee. 
In this Caſe +, Caſe by a Farrier for Medicines apply d to Defendant's Horſes, for 
= 2 4 which Detendant promiſed to pay. Detendant pleads that at the Time 

Per gs of the ſuppoſed Promiſe he was an Intant under the Age ot 21. Plain- 

a Caſe in tiff replied; that the Medecines were neceilary for the Delendanr's 

Point Cart. Horſes. Detendant demurred, and had Judgment 3 For tho' the 

8 Phy fick might be neceſſary tor the Horſes, yet the Horſes were not 

© B Raine. neceſſary tor Defendant, and as an Infant's Contract is binding fu 

ford v. Fen- Things neceſſary only for his Perſon, ſuch Neceſſity ſhould have been put 

wick. in Iftue that the Court might have judged of it. M. 12 Geo. 2. B. R. 

Clowes v. Brooks, | 
8. In an Action upo a Quantum Meruit for Diet, Lodging, and Ah. 
parel, the Evidence was, that the Detendant being an Infant was ſent 
with a Ruitha Merchant beyond Sea by his Mother, who did agree to 
pay him ſo much tor Dier, Waſhing, and Apparel, -and the Merchant 
in Ruſſia committed the Care of the Infant ro the Plaintiſt, and pro- 
miſed to pay him tor his Diet, Lodging, and Appatel ; And Roll directed 
the Jury, that if an Intant comes to a Stranger aud boards with hin, 
there is a Contract in Law implied that he thould pay tor his Board, 
as much as it is worth, but if another undertakes to pay ſor his Board- 
ing, this Expreſs Agreement takes away the implied Contract, and the 
Verdict was accordingly found for Detendant. All. 94. Mich. 24 Car, 
Ks B. R. Duncombe v. Turkridge. 3 

1 * 9 Aſſumpfit was brought tor Labour and Medicines in curing the De- 

jar ta = fendant of a Diftemper c. who pleaded Intancy ; The Plaintitt reply'd, 

an wnreaſon. it was for Neceſſaries generally; Adjudged upon Demurrer that the 
able Price for Replication in this general Form without ſhewing how, or in what 

Necefſaries, Manner, was good. Carth. 110. Hill. 2 W. & M. in B. R. Hug- 


* not gins v. Wiſeman. 


bind him; Arg. 10 Mod 85. Paſch 11 Ann. B. R. in Caſe of Mitchel v. Reynolds. 


For herethe 10. Infancy is a good Plea in Bar againſt a Bil! Exchange. Catth 


_ is a 160. Mich, 2 W. & M. in B. R. Williams v. Harriſon. 
rader, and 


the Bill of Exchange was drawn in Gutſe of Trade, and not for any Neceſſaries. Ibid. rafin 
I1, Intant 
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Tuufant keeps a £0114/408 ſan, yet an Action on the Cale on the Roll 2. pl. 3 
5 of Inns will not he againſt him; Cited per Holt Ch. J. Carth. 

4 Mich. 2 W. & M. in B. R. in Caſe ot Wil iams v. Hairiſfon. : 

of No Difference between Money lent to an Intant, and he buys Ne- p Mod . 368. 
„ or if a Stranger buys them tor him; tor in both Caſes it will but 


l 2 e er . reported 
ſſue whether the Goods were convenient for his Degree and here as noe 


| 

| 

But becauſe the Plaintiſf had laid the Venue where the Money good for the 
nd not where the Neceſſaries were bought, [udg ment was Money lent, l 
it him. Cumb. 482. Trin. 19 W. 3. B. K. Ellis v. but only for ' 
| 

| 

ö 


aries) 
Oulity; 
\ 
$35 lent, 4 
chen agaln 
£1118, 


what Money 
Plaintift laid 
W | dut for Ne- 
ries tor the Infant, who (it ſays) was dead, and this laſt is according to 1 Salk. 2 Darbey v. 
euchr 5 W. & M in C. B. that of Ellis v. Ellis was Trin. 10 M. 3 B. R.— Hill 10 Ann. 
1 * judgment in C. B. agreeing with that of Ellis v Ellis as reported by Cumb 482. was re- 
eke, for that the lender muſt lay the Money out for the Infant, or ſce it laid out, and then ir is 
laying out. 1 dalk. 386. Earle v. Peale, —12 Mod. 197. 8. C. and becauſe the Employment 
f de Money for Nec eſſaries was traver/able, and no Venue laid, Judgment was given for the De- 
gant for that Omiſſion. * 10 Mod. 66. S. C. and Per Cur. the Goodneſs or Badneſs of a Con- 
wilt not to depend on a 7 1 — Contingency. — But tho' the Law be, that if oe actually lends 
logen to an Infant to pay for Neceſſaries, yet as the Infant in ſuch Caſe may waſte and miſapply it, 
b therefore not liable, as in 1 Salk. 279. It is yet otherwiſe in Equity ; For if one lends Money 
yan lofant to pay 4 Debt for Neceſſaries, and thereupon he actually does pay the Debt, he his liable in 
Buty, tho' not at Law; For in this Caſe the Lender ſtands in the Place of the Perſon paid, (Viz.) the 
(rector for Neceſſarles, and ſhall recover in Equity as the other ſhould have done at Law; Per the 


Vater of the Rolls. Wms. Rep. 559 Trin. 1719. Marlow v. Pitheld. 


. No Contra? hinds an Infant bur What concerns his Perſon; As for Piet, 
Koll Rep. 271. Mich. 24 Jac. B. R. Tirrils Cale. Apparel, or 


| neceſſary 

lunnire, but Covenant to bind himſelf Apprentice does not unleſs by ſpecial Cuſtom. Cro J. 494. pl. 
Tan 16 Jac. B. R. Whittingham v. hill. Such Apparel muſt be convenient only. 2 Roll. 144. | 
been v. Cheſter Fut he may be charged for a Tort, as in Trover, tho' not on Contract, nor as 4 
Ralf, or for Goods to carry on a Trade, and therefore when Infants are Factors their Friends ſhould ! 
pre decurity kor their accounting. Abr. Equ. Caſes 6. pl. 3. Trin. 1700. Smalley v. Smalley 4 


» . 
1 - — — 


14. Infant made a Contract with Conſent of Friends, that Intereſt Mo- 
ey hould become Principal, (it being a matter ot Extremity) and it 
1s decreed good. 9g Mod. 103. Mich. 11 Geo. cited per Ld. C. as 
Lady Betty Cromwells Cafe. 


(G. 3) Bound by Forfeiture. 


Jt an Efate upon Condition deſcends to an Infant, who does not Per- 
I /orm the Condition, he ſhall loſe the Land, not withſtanding the 
Vonage. Br. Coverture pl. 71. cites 31. Aſſ. 17. 


6. 4) Bound by what Agreement of him and his 
Guardian, 


. B LL to have a ſpecifick Performance of an Agreement &c. up- 
„D on this Caſe ; Mr. Fuller during his Minority by himſelf and 
: landian enters into Articles with the Defendant to let him a barm at a 
"ain Rent &c, The Defendant 158 upon the Farm, and continues 

5 the 


1 n 
5 — . 


2 * Kü — 


Infants. 


See tit. Age. (H) What PFudicial Privileges an Infant ſhall bote. 


pl. 298. cites 


the Poſleſſion, and pays the Rent after Mr. Fuller came of fit A f 
ter that Mr. Fuller conveys the Inheritance to the Plaimiff, and * p ; 
Defendant quits the Farm, inſiſting that he was only Tenant at I, V N 
refuſes to accept a Leaſe, or execute a Counter- part, becauſe 
ter being an Infant at the Time of making the Agreement was 10 
it, and therefore the Defennant obig hi not to be bound by It, Ic Was init y 
that the Detendant was bound by the Articles tho? Mr. Fulle; h | 
his Election at his full Ave to perform or not perform the Ar; N 1 
For tho' in ſuch Caſes the Infant has his Election at his full Age 1 


, au 
Mr. Tu 


t, 


other Party has not his Election, but is bound by ſuch Agreement * 3 3 
an Intarit. It was inſiſted by the Defendant, that this Bill is W, 3 
by a Purchaſor of the Inheritance, and this Covenant does not run u. ö 
the Land, nor is ttansferr'd hy the Statute H. 8. But Hire. 8 ; 
C. decreed that the Plaintiff ſhould execute a Leaſe to the (1.14, 
and the Detendant execute a Counrer-part of ſuch Leaſe to rhe pf 8 
tiff in Purſuance of the Articles, and the Defendanc to pay Colts. 12 " 
Kep. Trin. 13 Ann. in Cznc. Clayton v. Athdown, = N 
2. If a In aut ſeiſed in Fee, upon a Marriage with the Conſent cr U | 
Guardians, ſhould covenant, in Confideration of a Settlement, 10 * p 
her Inheritance to her Husband 5 L. C Parker ſaid, that Equity wool 
execute the Agreement it the Conſideration was a competent Seti 2 
ment. 2 Wm's Rep. 244. Mich. 1724 in Cale of Cannel v. Buckle 1 
T 
_ ly 
3 
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1. IN an Aſſize againſt two, of which one is an Infant, if chef 
make Detauir, by witch the Atlize is awarded, and after tif 


' I) 
1 . | | 
pl. 126 cites to plead aitterwards. 29 All. 36. 1 for 


Brooke makes a Quære if this Receipt be Ratione Mratis. 


pl. 128. cues 


a 
i 
£2 


2: In an Aſſze by an Tnfant, if the Tail pleads an ill Bar, an 
the Intanc replies, by which he makes the Bar good, it the Platz 
had been of full Age, pet this ſhall not make the Bar go9d again 
the Jufant, but if the Judgment be for the Tenant thereupon, ti 
is Error, for the Court ought to plead tor the Tenverne!s ot 118 
Age. 37 All. 5. adjudged. : 3 

3. If an Intant be non/uired in Writ of Right, yet aſter he may hav 
Writ De Poſſeſt' ; and it he prays to be received, and thews Cauigh 
he may after change the Cauſe. Br. Coverture, pl. 6. cites 41 E. 
13. per Finch, 1 

4. If an Infant makes Default in Præcipe quod reddat, by «hl 
Grand Cape is awarded, he has not loſt the Land by his I'claulc Of 
Reaſon ot his Intancy, quod nota. Br. Coverture, pl. 4+ i 
3 H. 6. 10. A 

5. If an Infsnt be impleaded Ly any Præcipe of his Lands, and loi 
by detending, he ſhall have a Wr:t of Error, and becauſe he was wWihig 
Age at the Time of the Judgnient it thall be reverſed and the Int 
ſhall be reſtored to all that he loſt, Hetl. 65. Mich. 3 Car. CB 
Wilkins v. Thomas. 


(H. 2) Acton 


intants. 


—_ —_—_—_ — 
* Y 


(H. 2) Actions. Liable to Actions or Suits in what 
Caſes for Torts &c. 


— 


„„ 


age, Br. Coverture, pl 20. cites 21 E. 3. J. 8. 
2. Agreement cf an Infant to a Tort does not make him a 'Tort- 
feaſor, by the beit Opinion. Br. Aſſize, pl. 46. cites 3 H 4. 16. 

z. Intant ſhall not be ſworn within Age, nor ſhall he be charged by 
Brilent ; Contra upon Trover, as Executor. Br. Cow erture, pl. 63. 
cites 11 H 6. 40. 

4. It Leaſe for Tears be made to an Infant, and he manures the Land, 
Debt lies ot che Rent; tor he has Quid pro quo. Br. Coverture, 
pl. 25. cites 21 H. 6. 31. 

5. It an Infant ot ſo tender Age that the Juſtices think he cannot 

conceive Malice, be indifted and found guilty of Felony, the juſtices 
may diſmiſs him; Per Moil and Billing, quod nemo negavit. And 
Wangt. who was of the Councel againſt the Infant of tour Years in 
Treſpaſs of putting out the Eyes of a Man conceſſit, becauſe in Felony a 
Man cannot juitity, but plead Not Guilty. Br. Corone, pl. 6. cites 
i5 H. 6. 12. 
15 It a Man /eaſes to an Infant of ſeven or eig ht Nears, and a Htranger 
vs Walt, the Intant thall not be thereof charged; contra of his can 
Vat, and contra of a Man ot full Age in the firſt Cate. Br. Cover- 
ture, pl. 68. cites Doct. & Stud. 67. 

7. And an Infant ſhall be bound by his Ceſſer in Ceſſavit. Ibid, cites 
Poct. & Stud. lib. 2 tol. 113. 


_— > . 


for thoſe Statutes do not except Infants. Ibid. 


Luriam. 


9. An Infant ſvall anſwer to the Intruſion or to the Purchaſe Ly him; So 
where he is vouched in Writ of Dower ; and he ſhall anſwer to Appeal it 
be be of the Age of 12 Years. Br. Coverture, pl. 66. cites F. N. B. 
Dum fuit infra Ætatem. 
| 1o. Waſt done by an Infant ſhall bind, and ſo of Ceſſavit. 8 Rep. 

44. b. Palch, 25 Eliz. 

11. An Infant and Baron and Feme ſhall be puniſlied tor Naſte done 
Ha ranger, and fo ſhall the Wife that has Eſtate by Survivor tor the 
V ate done by the Husband in his Lite-rime, it the agree to the State, 
tough there has been Variety of Opinions in other Books. Co, 

tt, 54. a. 

12. Action for Words lies againſt an Infant of 1) Years of Age; For 
Malrtia ſupplet Atatem; Per Cur. Noy 129. Hodſmam v. Gritell. 

14. A Bill was exhibited in the Star-Chamber on 2) Eig. 4. of Frau- 

ant Conveyances againſt ſeveral Perſons, of whom one was an Infant, 


ny ud it was reſolved that this Infancy ſhall not excuſe him of the Pe- 
( ey ot theYear's Value of the Land, he being of 16 Tears and privy to 
" 2208 © onteyance, and having juſtified that fraudulent Deed to be made Bo- 
i2 Hide, and theretore ſhall be puniſhed as if he were of Age. Noy 

5. Poulton v. Wiſeman & al. 


14 Acccunt 


l. Ccount does not lie againſt an Infant of Receipt during his Non- Co Lit. 72, 


8. o it he be Warden of a Priſon and ſuffers a Priſoner to eſcape ; 2 Inſt. 382. 


that the Sta- 
ture of Weſtm. 2, 13 E. 1. Cap. 11. extends to ſuch Infant. — 3 Rep. 44 b. 8. P. pe 
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——— —— 
En tant. 


Noy 87. 


d. C. accord- miſtaken, and in ſuch Action Evidence thall nt be upon the v 


. : alue o: 
oB'y 8 the "Things, but upon the Account only. Lat. 169. in Caſe of Wood 
Caſe of v. Witherick, ſays the very tame Point was adjudged 19 Jac. B. R 
Stirrel v. between Stir rell and Homedap, and che Reaſon there was, becauf. 
Holliday. f > miſtak 8 ” 2 
eon the Infant might be miſtaken. 

Rep. 271. Tirrel's Caſe, 8 C. held accordingly. Action lies not againſt an Infant upon an In. 


fimul Computaverunt for Diet, becauſe Infant may mifreckon in the account. Palm. 528, Paſch 


„ Car, B. 


Lev. 169. 16. Caſe lies not againſt an Infant for affirming himſelf to be of Are, 


8. C. ad- 
jornatur. 
K 


955. pl 7. not be bound by Contracts, yet they ſhall be bound tor Torts cites D. 105. 


S. C. ad- 
jornatur. 


913. pl. 16. 


8. G 6. 
warded th 


the Plaintift nil capiat per Billam. 


Tia paſs &c. which are Vi contra Patem, yet they thall not be bound by 


14. Account lies not againſt an Infant, becauſe the Lutan, nay be 


R. Pickering v. Gunning, 


Jo. 18z. pl. 4. S C. but S. P. does not appear. 


15. Action upon the Caſe was brought againſt an Infant for Hr 
a Fewel to be his own which was not, and the Defendant pleaded 15 
fancy, and the Plaintiff demurred, and adjudged tor the Deſendant: 
For be the Jewel his own or not he was not bound; Cited Sid. 250 


in Caſe ot Johnſon v. Pye, as of Palch. 16 Car. 2. between Gorye and 
Nevil. 


Jt 


and thereby borrowing Money of the Plaintiif; and a Dzver/ity was ty. 
eb. ken between Torts and Contracts of Intents, tor though Infants ſhall 


Bur per Cur. though Infants ſhould be bound by actual Torts, as Trel. 


thoſe which ſound in Deceit. Sid. 258. Trin. 17 Car. 2. B. R. Iohu- 
ſon v. Pye. 


at 


17. If an Infant judicially perjures himſelf in Poins of Age, or other- 
wiſe, he thall be punith-& tor the Perjury 3 Agreed. Sid. 258. pl. z. 
Trin. 17 Car. 2. B. R. in the Caſe of Johnſon v. Pye. 

18. But not for barely affirming himſelf ro be of Age in order to 
borrow Money on a Mortgage; For ſuch Torts that muſt puniſh an In. 
fant muſt be Vit Armis, or notoriouſly agarnſt the Publick, but not oo 
where the Plaintiff's own Credulity has betrayed him; Per Keeling, I 
And by Windham, the Commands of an Infant are void, and for fuch I 
he ſhall never be attainted a Difleifor, much leſs thall be punithed tor a | 
bare Affirmation, which Twiſden agreed, and that there muſt be 2 
Fact joined to it, as cheating with falſe Dice &c. Alſo by this Means 

all the Pleas of Intancy would be taken away, for ſuch Affirmations 


wer, 


are in every Contract. Windham ſaid, that had any other Perſon WM /itrs 
affirmed the Infant of Age, an Action would lie, (and cited the Cale n 
of Grove v. Nevil, where the Detendanc pleaded Intancy, to which Gemu 
the Plaintitf demurred in an Action upon the Caſe, for falſely affirming WM ©11e, 
a Jewel to be his own which was another Man's.) The Court awarded, Wi iu hi 
on the Plaintiff's Prayer, a Nil capiat per Billam. Keb. 914 pl. 16 WW «i! 
Trin. 17 Car. 2. B. R. in Caſe of Johnton v. Pie. N 
19. Infant may be charged for rover becauſe it is a Tort, but dt E. 
Contract, nor as Bailiff, or tor Goods to carry on a Trade, and therefore Wi ... ” 
when Infants are Factors, their Friends ſhall give Security for theit ac- WI ee 
counting. Abr. Equ Cafes 6. Trin 1900 Smally v. Small y. 1 woe a 
* „e 


H. 3 


Enfant. | 397 


(H 3) What Real Actions he may hare. 


chaſor. Br. Coverture, pl. 66. cites F. N. B. Dum fuit intra 
atem. 
” Infant may have Formedon within Age, but if Deed of Warranty of 
is Anceſtor, whoſe Heir &c. be pleaded, the Parol ſhall demur 


Lid. 


| 1 may have Writ of Right and join the Miſe it he be Pur- 


n — 


H. 4) What Action an Infant may have on his own 
Contract. 


IF an Infant makes me Bailiff of his Manor, Tre ſpaſs does not lie 
againſt me, tor he ſhall have Writ of Account; For it is for 
bis Benefit. Br. Coverrure, pl. 25. cites 21 H. 6. 31. per Aſcue ]. 

2. It an Infant makes a Contract for an Horſe, and pays Part of the 
Hey himſelf, it is not a void Conſideration, for being delivered with 
on Hands it is but voidable, to be recovered again by an Action 
t Account 3 Per Herbert Ch. J. Hob. 17. Auſten v. Gervas. 

An Infant by his Guardian brought Aſumppt, and after Verdict This was on 
fr him it was moved in Arreſt of Judgment, becaule the Confideration of * Promiſe to 
le Promiſe being made by the Infant to pay a Sum of Money was void. But 2 X 
pr Cur, the Action well lies, for it is only in the Election of the Iu- ment of ug 
n to make his Promiſe void, and not of the other Party. Sid. 41. much Mo- 


Pch. 13 Car. 2. Forreſter's Caſe, ney by the 


Infant the 
efendant would make an Aſſurance, and Judgment for the Plaintiff. Keb. 1, pl. 1. Gable v. 
Fofter, 8. C. 


4 An Infant brought an Aſſumpſit by his Guardian, and declared, that Mod. 25. 
where the Defendant entered into his Cloſe, and cut his Graſs, that in Con- pl. 66, S. C. 


eration he would permit him to make it into Hay, and carry it away, he 7 gk Ni- 
miſed to give him 61, tor it. Upon this Declaration the Detendant z Kev. 581. 


demurred, ſuppoling it to be no Conſideration, becauſe it was zot re-pl 114. 
ca; For the Infant, was not bound by his Permiſſion, but might 8. 2 * 
vw him notwithſtanding; But the Court gave Judgment tor che Plain- 11 — * 
ul. Vent. 51, Mich. 21 Car. 2. B. R. Smith v. Bowen, 


makes a 


| Leaſe for 
Lene, rendering Rent, it is not in the Election of the Leſſee to avoid this Leaſe for the Infancy of 


ue Leflor, but the Infant ſhall have an Action for the Rent; And ſoon a Promiſe to an Infant to 
o much, in Conſideration he would permit the Defendant to enjoy ſuch a Houſe, it was adjudged 
« p'0od Conſideration, and an Action for it maintainable by = Infant ; though the Intant 
Naht avoid his Promiſe if an Action were grounded upon it againſt him. Mod. 25. in S. C. by 
Ti!den ſaid it had been ſo adjudged. — S. P. by Twiſden, Sid. 42. in pl. 8. 


3 (H. 5) 


Enfants. 


(H. 5) Actions. When they muſt ſue. 


Limitations. 


x. N Aſump/it is made to an Infant, the Statute of Limitation. : | 
A not pleadable it he brings his Action within al Years aber his | 1 
full Age, though he was but a Day old when the Promiſe was made. 
2 Mod. 71. Paſch. 28 Car. 2. C. B. Croſier v. Tomlinſon. | p 
2. If an Infant lets fix Tears paſs after he comes o Age, and then chel 
brings a Bull for an Account againſt the Receiver of the Profits « , fuer 
Eftate during his Intancy ; it the Detendant pleads the Statute v/ I. abe 
mitations it is as much a Bar to ſuch Suit as it would be to an Aki, Gat 
of Account at Common Law, and this is not ſuch a 'Truſt as being 9. 
Creature of a Court of Equity the Statute ſhall be no Bar to. 005 ind 
Prec. 518. pl. 320. Trin. 1719. Loekey v. Lockey. Proc 
rant 
ee ̃˙MüKfͤ— ENT ind 
13 
3 0 
(H. 6) Actions, How they muſt be ſued. * 
By Attorney or Guardian, 4d 
. 1 
| Pric 
Upon this x, Fee. 2. 15. ,"NACTS that it an Infant be ęſloigned, ſo that he cn. 5 
8 * 13 E. 1. not ſue perſonally, his next Friend (hall be admitted oil © 
Infant be ſue for him. wes 
efloigned or | Py. / 
no he ſhall ſue by Prochein Amy; For the Eſloignment is put in the Act to ſhew what Miſchief my Plat 
fall out in this Caſe. If the Surmiſe that the Plaintiff is within Age be untrue, his Admittar „ id 
Prochein Amy is Error. 2 Inft. 3 90. fre 
2. R. brought Aſſize by Prochein Amy, it is no Plea that the la * 
fant- Mother is alive, tor the Statute intends him to be the Prochein Ain 1 
who will firft ſue for him. Br. Garden and Prochein Amy, pl. 27. ci: be! 
Temp. E. 3. It. Not. 8 
3. But the Iſſue was fuffered 27 E. 3. who was Prochein Amy, and 1 
there it was agteed that where Land deſcends of the Part of the Father . 
and ot her Land of the Part of the Mather, that ſuch Amy ot one Part oH 1.11 
the other who firft gets the Infant ſhall have the Suit. Brook makes 16 
"v2 if this be not ſuch Amy to whom no Land may deſcend. Bt. ny 
d. amy 
4. But the Suit is al ways in Name of the Heir by Prochein Amy, 4 * 
It is in other Cafes by ſuch a one his Attorney &c. which appears 1g, 
the Book of Entries. Br. ibid. | WM 
5. And fee 34 E. 3. that an Infant who ſues or anſwers by Proch: nn” 1» 
Amy ſhall not be ſuffer'd to diſallow the Suit or Plea pleaded by him (... 
nor the Prochein Amy, though the Infant comes in Perſon, neither may 6: 
a Feme diſallow the Plea of her Baron. Br. ibid. . 
* This is 6. Scire Facias upon a Fine, the Defendant made Default, and only.” © 
miſprinted, came and informed the Court that the Plaintiff e/loigned the Infant fuß n 
and ſhould Fear of a Recovery by the Defendant, for the Detendant was I 
” 4 S 3- , Wherefore he was admitred to anſwer by Guardian ex aſſenſu querents as 
10 ee Quzre if he may not be admitted by Guardian, without his Affen 
other Editi- as well as by Prochein Amy. Br, Garden and Prochein Amy, pl. Mn, 
ons. Cites * 40 E. 19. | 


7. Infant 


1 
5 
* 


RR Enfants. 399 


”. Infant brought Aſſiſe by Guardian and well; and fo it ſeems that an 
1 int may ſue as well by Guardian as by Proc hein Am, tor the Statute of 
prochein AMY M. 2. cap 15. is in the affirmative, but where the Suit of 
the Infant is againſt his own Guardian, as tor Wait, Mortdanceſtor, 
ue &c. there for Neceſſity it ſhall be by Prochein Amy, and it ſhall 
- by Prochein Amy by the ſame Statute where the Intanc is eſloigned, 
ut where the Suit 15 208 againſt the Guardian, and alſo the Infant is not 
gel, there the Suit may be by Guardian. Br. Garden and Prochein Amy, 
"| 26. cites 12 E. 3. and Fitzh. Aff. 116. 
F Aſſe by two Coparcenors, of which the one was an Infant, and ap- 

by Guardian, and it was demanded where he was made Guar- 
in, Per Stone, be ought not to ſhew it, for he may anſwer as Pro- 
dein Amy by Statute, and there has been great Debate where one an- 
art 4s Guardian, and the other as Prochein Amy, which Plea ſhall be 
ley, Per Fiſh, his who heſt pleads in Advantage of the Infant, Br. 
Garden, pl. 9. cites 28 Aff. 22. 

. Guardian ſpall (ew Warrant, but Prochein Amy not, quod nota ; 
ad yet it ſeems that the Guardian ſhall be admitted by the Court, and 
wochein Amy not; but by 19 Af” 10. the Guardian ſhall not have War- 
mt as Attorney ſhall have, becauſe he is admitted by the Court, 
ad this is the beſt Law. Br. Garrant de Attorney, pl. 47. cites 

All. 5. | 
ii Efrepement againſt an Infant, be appeared by Guardian, and well, 
per Cur. 1 that it be a perſonal Action and the Infant in 
| Manner Treſpatior. Br. Garden, pl. 20. cites 3 H. 6. 16. 

11. Brook makes a Quære if an Intant may ſue a perſonal Action by 
Prchein Amy. Br. Garden, pl. 20. 3 H. 6. 16. 

12. Writ of Waft has been ſued by the Intant of the Prochein Amy 
wainſt the Father of the Infant Tenant vy the Curteſy. Br. Garden, pl. 3. 
ues 34 H. 6. 

6 5 Pics. Action of faiſe Impriſonment againſt P. and becauſe the 
Plaintiff was:eloign'd, G. came as Prochein Amy, and prayed to be 
umitted tor him and counted by Vaviſor, and the Plaintiff was of the 
feof ten Nears, and becauſe G. took upon him to ſay upon his Ho- 
ety, that the Plaintiff was eſloigned, therefore he was admitted with- 

w Oath. Br. Garden, pl. 14. cites 20 E. 4. 2. 

4 Office may be travers'd by Prochein Amy of the Infant, where 
te Tenure is found in Chivalry of the King where it is held of V. N. 
cage, Br Garden, pl. 13. cites 6 H. J. 15. 

15. Infant may have Appeal of Murder of his Anceſtor whoſe Heir he 
s, and it ſhall be by Guardian and not by Attorney, and the Parol 
hl not demur at this Day. Br. Garden, pl. 1. cites 2y H. 8. 11. 

6. An Infant ſhall ſue by Proc hein Amy, but if he be Defendant in In _ Bache 
ay Action he ſhall make bis Defence by Guardian and not by Prochein ones 
ny. F. N. B. 27. (H) and in the new Notes there (d) cites 40 E. 3. and Prochein 
Lat. Weſtm. 2. cap. is. 2) H. 8. 11. 3 H. 6. 16. 1 H. 5. 6. 29 Aif. Any are 
en AT Fs wry 
{or the other, becauſe they are oftentimes all one; As the Guardian in Secagt is alſo Prochein Amy, 
1 4 well 12 one as the other are allow 'd by the Judges to be ſome ot the Officers of the 
wm, 2 Inſt. . 

Crardian 2 Amy ave diſtinct, and either may be admitted for the Plaintiff, and the Pro- 
en Amy never was till the Statute W. 1. 47. and W. 2. 15, And he is appointed in Cafe of Neceſ- 


one j where an Infant is to ſue his Guardian or be efloined, or that the Guardian will not ſue for him. 
| fo abr theſe Cauſes he might be admitted to ſue by either where he is to demand or to gain; But 
oy lien he is to defend a Suit in an Action Real or Perſonal it ought always to be by Guardian, and the 


önrdlan ought to be admitted by the Court, who ought to anſwer his Mil- pleading if there be 
Une; and Defendant ought always to appear by Guardian, and not by Prochein Amy. Per three 
ges againſt one; and ſo a Judgment in Durham was revers'd, Cro. J. 641. pl. 5. Trin. 20 Jac. 
K. Simpſon v. Jackſon. —— 2 Roll Rep. 257. S. C. and Judgment was reverſed. 
«an. 295. S. C. and Judgment reverſed. —S. C. cited accordingly, and ſays the Precedent wy ſo, 
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by Guardia, and the Father not being thought proper, he being a Defendant, the eldeſt Six Cler\ 


1 — — —— 
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Hutt 92. in Caſe of Young v. Young. — S. P. by Richardſon. Litt. Rep. 8 

442, . Cro. C. 161 pl. 2. Goodwin v. Moore, S. P. Mich. 5 Car. 8. ro. . &1, 
tance ad proſequend” is good, even where the Infant is Defendant; For it is to proſ-cute ws 
which he defends himſelt againſt the Plaintiff, 8 Mod. 25. Hill. J Geo, 1. ; 


on 
A 
Spiller v. Adams 0 


17. In Waſt by Infant againſt his Guardian one came as Proche; 
Amy by the Statute Weſtm. 2. and pray'd to be received, tor that bs 
Intant was efloign'd; it was replied, that this appeared not judicially 
to the Court, and that redvagh) ſuch Suggeſtion had us'd ro be mad; 
in Aſſiſe and Mortdanceitor, becauſe the eſloining might be enquired 
of, there being « Jury the firſt 1 K but that other wiſe it was in the 
Caſe of Waſte ; Bur reſolv'd that the Prochein Amy ought to be 40. 
mitted upon the ſaid Suggeſtion in this Caſe, becauſe the Wir ;, 
brought againit the Guardian, who perhaps had efloin'd the Intan- 
and he thall not take Advantage of his own Wrong; And the Cour 
awarded the Prochein Amy to be admitted. 2 Inſt, 261. 1 
18. An Infant appeared by Guardian, and coming to Age continu 
fill by his Guardian, whereas he ſhould then have * by his Attor. 
ney, and Judgment was given ſor him, and the Judgment was affirm. 
ed in Error. Bulſt. 171. Trin, 9 Jac. Anon. 
He may ap- 19. It Infant be Plaintiff he mult fue by Prochein Amy, and if De. 
pear and fendant by Guardian and not in Perton, and the Court. ought to afficn 
=. the Guardian, Arg. Roll Rep. 304 Hill. 13 Jac. B. R. in Caſe ut 


laintiff or 


Demandant Holland v. Lee. 


either by 
Prochein Amy or by Guardian at his Election Jo. 177. Young v. Young. 


Infant may ſu 


was appointed. N Ch. R 44 Offtcy v. Jenny and Baker. He ſhall ſue by Pr:ch-nf 
Amy, though his Prochein Amy cannot anſwer for him as a Guardian ſhall in Caſe of Infants bu 
Defendants. Sty. 369. Paſch. 1653. B. R. 


20. One cannot anſwer for an Infant as Guardian either in Chancery 
or any other Court, except he be ain Gnardian by thy Court; tor if 
he might, that were to make himſelt his Guardian, and that migig 
prove to the Damage ot the Infant, therefore it one will ſue an Intuag 
he muſt move the Court to aſſign a Guardian that may anſwer for hin 


but an Intant may ſue by Prochein Amy, though his Prochein Amy ms 
cannot anſwer tor him, Per Roll Ch. J. Sty. 369. Palch. 1653 . 
Anon. 1 1 
2 Lev 38. 21. Feme Covert an Infant is ſued with her Husband he cannot make at . 


Baddington Attorney for her but the muſt appear by Guardian. 2 Keb. 878. pl. 5z 


4 Yn Hill. 23 & 24 Car. 2. B. R. Freeman v. Bodington. + 
Vent. 185. 1. | 
S. C. & S. P. Freeman v. Baddington. fel 
z 
22. The Court will admit one to ſie by, Guardian upon a Motion teme 
though not preſent nor any Atlidavit made. Cumb. 256. Paſch. 6 un 
& M. in B. R. | 
23. The Writ and Suit of an Infant is ſulject only to the Direct unc 
the Prochein Amy, and not of the Intant. 1 Salk. 196. Paſch. 12 W. 
B. R. Toler's Caſe. | 
24. Infant ſuing by Prochein Amy, and no Entrance of the Admiſſ 
is not Error. Comb. 330. Trin. ) W. 3. B. R. Read v. Wab 
dron. 
It was ſo 25. Where a Suit was by a Prochein Amy mot ſufficient to anſwer Ci 


jaid Arg. the Court ordered another thould be named, P. R. C. 296. 


2 Wmss . 


Kep. 297. in Caſe of Turner v. Turner. Trin. 1725. 7 


0 


Enfant. 


lt ſhould ſeem that an Infant zzay ſue here either by bimpelf, by 
Neben Amy, Or by Guardian, as the Court pleaſes. P. R. C. 296. 
„ And ſo it ſhould ſeem he may defend. And if he is of Diſcretion; 
l anſiver upon Oarh. P. R. C. 295, 
g. Any one may bring a Bull as Prochein Amy to an Infant without iich. 10 
s Conſent, becauſe it is at his Peril that he brings it. But none can Ann. G. 
ring a Bill in the Name of a Feme Covert as her Prochein Amy without Eu R. 36 
x Conſent, but it will be diſmiſſed on Affidavit. Ch. Prec. 376. C. 
lich. 1713. Andrews v. Cradock. 1 
"19. Outlawry, or Excommengement in a Guardianz or Prochein Amy 
unt be pleaded or alledged in Diſability, where an Infant ſues or de- 
nds by him; becauſe he Acts in Auter Droit. P. R. C. 296. | 
1. It a Prochein Amy be 1zſol/vent the Detendant may apply to the 
(ourt in order to hate a ſolvent one named. It was ſo faid by Mr. 
7;bot Trin. 1725. Arg. in Caſe ot Turner v. Turner. 
41, An Infant by Prochein Amy brought Bill zo eftabliſh a Will of 
Land pretended to be deviſed to him. The Court directed an Iſſue, 
wich was found againit che Plaintiff, The Prochein Amy died before 
i Coſts taxed, and the Intant came ot Age and never proceeded one 
vey. The Regiſter and Clerk in Court informed the Court that the 
(ourſe was to diſmiſs the Bill with Cs Generally without ſaying who | 
wald pay them. And Ld. C. King ſaid he would diſmiſs the Bill 
«ith Coſts, and (as he apprehended) upon a General Diſmiſſion the 
helendant had Election to ſue the Infant or Prochein Amy for ſuch 
(ls. 2 W ms.'s Rep. 297. Trin. 1925. Turner v. Turner. 
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Hl. 7) Dum ſuit Infra Ætatem. Lies in what Caſes. 


HERE an Infant ſeiſed of Land in Fee, and another, who has 
nothing in the Land, jointly make Feoffment of the fame Land 

vanother, the Ixfant at his full Age hall have Dum fuit infra Atatem 
ue, without joining with the other or with his Heirs. Thel. Dig. 
A. lid. 2. cap. 2. S. 2. cites Mich. 18 E. 2. Brief 831 3 

a. One Jo. brought Writ of Dum fuit infra Ætatem of Tene ments 
wich he himſelf leaſed Dum &c. The Tenant ſaid that the Demandant 
ad $i, bis Father kaſed to him &c. judgment of the Writ, and held 
Plea, Thel. Dig. 140. lib. 11. cap. 34. S. 52. cites Mich. 18 E. 2. 
inet 83 1. and ſays ſee 6 E. 3. 245. | Rp) 

. It Baron and Feme within Age alien in Fee, and the Baron dies, the 8. P. of a 
tine may have Dum luit infra Ætatem; For it is at her Election 10 4 ye 
un it to be an Alienation, and to take upon it or to enter. Br. Cover- ſetving a 


lure, pl. 60, cites 14 E. 3. and Fitzh. Brief 282. Bone: Co. 

| | | itt. 337. 4. 
— But if ſpe cas of full Age, ſhe ſhall not have a Dum fuir infra Ætatem for the Nonage of ber 
land, though they be but one Perſon in Law. Co. Litt. 347. a. 
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4. Dum fuir infra Ætatem in the Per againſt N. ſuppoſing her Entry 
"the Demandant within Age, the Tenant ſaid that he entered by the 
Dnmdant and F. G. and avt by the Demandant alone ; Judgment of 
brit, and no Plea; but he was compelled to anſwer over by Award; 
For if he brings Writ of the Moiety, ſuppoling the Entry as above, 
uct Plea may the Tenant have again, and ſo has not Quantum by 
Mt he was compelled to anſwer, whereupon he pleaded the Alienati- 
a both in Bar, and as to the Moiety of F. (r. Judgment of the Writ, 
3 K and 


— II 
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and to the ot her Moiety the Demandant was of full Age at the F 
Priſt. Br. Enter en le Per. pl. 1. cites 1 3. 2 rhe Time &e. 
It two Join- 5. Two Infants #1 in Fee and purchaſed jointly, both alieneq 
2 Age, and the one died, the other brought Dum fuit infra AÆtatem wil 
ing . nag the other by him alone; the Tenant ſaid that he entered by the Dems 8 
Feoftment, ant and by F. G. the ot her Infant; Fudgment of the Writ which ſu 11 
though they the Entry by the one * & non allocatur, but the Writ N 


mas join in a N 1 : ; 
ener good; Br. Dum fair &c. pl. 2. cites 21 E. 3. 50. 


wit hin 


Niglit, yet they cannot in a Dum fait infra Era for the Nonage of one i | F 
— Co. . 337-4. Wy x 8 p 
700 
6. By which the Tenant pleaded this Matter in Bar, that the Dey; ha 
ant and F. G. purchaſed jointly and aliened\to him in Fee, ſo that for th, Ai 
Moiety of F. G. Fudgment fs Actio, and for the other Moiety, that (4, 
Demandant was of full Age at the Time &c. Priſt &c. For he cans: be 
have other Form of Writ ; But yet it appears that this Infant who fu: 40 
vived ſhall not recover the Whole; for the Action does not ſurvive tt 1 
the one of the Whole; For it ſeems if both had been alive they ſhould 18 
not have joint Dum fuit infra Atatem, bur ſeveral Writs; bur of Dj 
ſeiſin it the one dies e contra. Br. Dum tuir &c. pl. 2, cites 21 E , 
9. 8 0 
in Dum fait 7. Where two Fointenants within Age alien, and one dies, the $y 2 
infra ta- vi vvor ſhall have Dum tuir intra Ætatem of the l hole. But ſays 9 ere, tot Ve 
tem, it was jr was ſaid there that the Feoffinent was 4 Severance, and ſo it is of ; * 
eg hare udgment, Thel. Dig. 25. lib. 2. cap. 2. S. 2. cites Mich. 18E, 2 lr 
art and ano- Brief 831. and fays fee Mich. 15 E. 3. and Mich. 21 E. 3. Dum fuit 15 
ther leaſed to infra Ætatem 1. & 2. Por 
him the Land 
&c. Judgment of the Writ, and it was replied that the Demandant and the ot her avere Jointenants, a 
that the other is dead &c. by which Herle held the Writ good. Thel, Dig. 171. lib. 11. cap. 52 5 
S. 11, cites Hill, 6 E. 3. 245 & 296. and ſays ſee 15 & 21 E. 3. Dum fuit infra Ztatem, 1 & > 
agreeing. brc 
g, ( 
8. Dum fait infta Ætatem againſt Baron and Feme in that they ln s 
not Entry unleſs by R &c, the Feme was receiv'd by Default of the h * 
ron, and demanded Fudg ment of the Writ becauſe ſhe was ſeiſed betore th Va 
Coverture, et non allocatur; For it is no Plea unleſs it be for Miſchic 2d 
ot Warranty or ſuch like; by which he pleaded that R. was of full 1; * 
a: the Time of the Demiſe &c. Br. Enter en le Per, pl. J. cites 45 E. 3.17 . 
9. Dum tuir intra Ætatem was brought of Land aud Rent againſt t! 4 
Altenee of the Father of the Demandant ; and the Writ was admitted i he 
lie of the Rent. Br. Dum fuit &c. pl. 1. cices 46 E. 3. 34. 1 
Where two 10. Where two Fointenants are, the one of full Age, the other with! 05 
Jointenants Age, and the Infant aliens the Whole and dies, his Heir thall have Dai 7 
one within fuit infra Ætatem for the Motety, and the other Jointenant ſhall ha | 
8 Aſſiſe tor his Moiety only. Thel. Dig. 25. lib. 2. cap. 2. S. 3. cite 5 
full Age, Paſch. 9 H. 6. 6. and that ſo it was held Hill. 39 H. 6. 42. per Choke R 
makes a Fe- and fays ſee Littleton in cap. of Diſcontinuance. 10 
offment, the | 7 
Infant ſurviving may enter, or ſhall have a Dum fuit infra Zrtatem, but for a Moiety. Co. Lit 7 
337. b. - 
| 
11. If an Infant makes a Feoffment he may enter either within Ag Rex 
or at full Age; and if he dies his Heir may enter, or have a Dum iu g 
infra Ætatem &c. Litt. S. 406. and Co, Litt. 247. b. & 248. a. ind 
Fee, 
Mal 
(H. 8.) 2 enn 


3 


r 403 ö 
| 


a.) En Yentre ſa Mere. How conſidered &c. | 
. ͤ Coon tern Hoce 


EA, Gown tn lun S SE S 
IF Tcnant in Tail has Iſſue two Sons, and enfeoffs the youngeſt LEAR 2 
Son ot the Land entailed, and the youngeſt dies ſeiſed of the A oC a e j- 1 

did Land, bis Wite being Euſient and Hldeſt enters into the Land, e, or 4 
nd then the Iſſue is born. The Iſſue cannot re-enter becauſe the Eldeft is 
ited, and in of his Antient Right before the Iſſue any Thing 
bad, tor then there was no Perſon capable by Deſcent nor otherwiſe. 
10d, 31. pl. 76. Hill. 1 & 2 P. & M. Anon. | 2: hs 

2 Fieffment on Condition that it Feoffor or his Heirs pay 101. that ! Rep 95-2. 
de may re- enter. He dies, leaving a Daughter, who paid the Money + ag a 
ind enters, and then a Sn is born, yet the Daughter thall retain the pl 195 cites 
Lands; Per Curiam. Hob. 3. pl. 5. Paſch. 11 Jac. cites 9 H. J. 25.5, C. —S. C. 

reed in Shelley's Caſe. cited Cro C. 
5 87 in pl. 8. 

. A ſurrender to the Uſe of an Infant en Ventre ſa Mere is merely He may take 
Void ; But it a Copyholder ſays I ſurrender my Copy hold Eſtate, Þy way ot 
ad if my Child which ſhall be born dies babore his Age of 21 Gar x wg 
Years, that then my Brother ſhall have this, this clearly may be good e Fog 
enough; Per Coke Ch. J. 2 Bulſt. 214. Mich, 12 Jac, in Caſe of Simp- Surrender ; 


ſn v. Southern. Foy 1510 
115 —_—Reſolved that an Infant en Ventre ſa Mere cannot take an Eſtate in Poſſeſſion rey 


Purchaſe, but he may by way of Remainder, Mo. 637. pl. 87. Hill. 37 Eliz. Church v. Wyatt. 


1 
. 2 ä 2 
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The Deſendant's Wife being privement enſient at her Husband's 
Death, the Child could not be provided for by Law, but the Court 
ordered the Child ſhould have ſufficient Allowance, Toth. 157. cites 
; Car, Pope v. Moore. ; 

5. A. mortgage Lands upon a Conditon, that if he or his Heirs repay 8 C cited 
oo l. at ſuch a Day that he ſhould Re-enter. He dyed having Tſſue à Cart. 190. 
Daughter only, his Wife being privement enſeint with a Son, the Daughter that the Sif- 
and Heir at the Day, pays the 100 J. atterwards the Son is born; It ery oy 
was reſolved in this Cale, that the Siſter thould retain the Land tor Land. 
wer againſt the Son born, for in as much as the paid the Money; (and 
it the had not paid it the Land had been loſt,) if the ſhould not rerain | 
tne Land againſt the Son; ſhe hath no remedy for the Money, and by | 
the Payment thereof, ſhe hath gained the Land, and is in as a Pur- / 
chaſer, although ſhe was entituled to it by a Condition, and as Heir. 
Uo, C. 87. pl. 8. Mich. 3 Car. in the Court of Wards, Kirton's Caſe. 

6. A. conveys a Term on 'Truſt ro raiſe 15007. for ſurhb Child as 
ul be living at his Death. A. dies leaving no Child, his Wife e- 
t with a Daughter, which was afterwards born. Per Somers K. this 
plhumous Daughter is a Child living at A's. Death within the Mean- 
ws ct the T'ruit. Ch. Prec. 50. pl. 31. Mich. 1692. Hale v. Hale. 

7. A Bond being given to pay 9oo l. to a Daughter it there be no 
wn living at Obligor's Death, the Wife was enſeint of a Son at the 
Obligor's Death. Decreed the Daughter not to have the 900 1. 2 Freem. 
Rep. 223. pl. 294. Mich. 1698. Gibſon v. Gibſon. 

ands on Marriage are limited to himſelf and Wife for Lite, 

ind to the firſt &c. Son in Tail Male, Remainder to the Husband in 
Fee, provided if Hysband and Wife or either of them die witkout Iſſue 
Male living at the Time of his or her Death, leaving only one Daughter 
larried, the Truſtees to ſtand ſeiſed till they have raifed 1 __ 
| Or 


Ms Os — — 2 Fw Ta 


x7 «Pr 2 ——— BET. EA — 7˙— 


2 
* —— RC 


» K „* 
2 


3 ESE 
Enfants. 


tor her, and if more Daughters unmarried at the Death 5. : 
Wife, or either ot them, and no Iſſue Male living begotten OX lis 54 
them, then 3oool. for ſuch Daughters. A. the Father dies, leaving Dai W. I 
ters, and his Wife enſeint of a Son atterwards born; It * rf 
Daughters are intitled to the 3000 J. and it ſo Ld. Cowper che the y 
that Equity would not take it away, but would be further W 
as to the Value of the Eſtate. 2 Vern. 578. pl. 522. Hill or 
| Palmer v. Cracroft. & al". | 1700, Al 
* Chan. 9. A Child in Ventre ſa Mere may be wouched, is capable to {4; I5 
mon: 50. A Bill may be brought on its Behalt, and the Court will grant ag + 1 ; 


*t:rii's jundon to ſtay waſt. The Mother may juſtify detainins o 
1 4 1 Behalt ot a Child en Ventre ſa Miete. Aa ane d 
cited iv Ld, Corpore Procreatis thall include Iſſue after born, and fo, e Gt. 
anda rept Procreandis includes Iſſue already born; Arg. 2 Vern, 511. Hill 
1 Bill was 19715. and cites the Caſe of Palmer v. Creaghcroft. : 


exhibited on 5 5 1 
Bchalt of an Infant en Ventre ſa Mere to ſtay Waſte, and an Injunction was granted upon it 


Writing, On 1 


\ E ' Pr 349 . LS 1 


th 1. — * 
bi 


(I) | Of what Things an Infant is capable, 


Cro. E 636 1. XN Tnfant is not capahle of the Stewardſhip of the Cours f 


87, pl. 34 of a Biſhop, becauſe by Jntendment of Law he hath not — 
5 ©: 29> ſufficient Knowledge, Experience, and Judgment, to ule the 
Cro C. 556. Office, and alſo becauſe he cannot make a Deputy, Mich. 493 41 


TT On en 


fays tharnor. EltJ. B. R. between Scambler and Naters, adjudged per Curiam, 
withſtandir | i | | 
the — chad in Co. Lirt. fol. 3. and there ſaid to be reſolved 43 & 41 Eliz. betwixt Scambler 
» Walter, that the Grant of the Office of under Stewardſhip in Poſi:ſon, or Reverſion to an la- 
fant, is void, becauſe he is incapable thereof not having Knowledge to execute pro commodo Re. 
is. & Populi, but this Cafe was denied, unleſs it be with this Difterence, where it is granted with 
uch a Clauſe to exerci'e it per fe vel, Ne and where he is of ſuch a tender Age, that he 
cannot by Intendment execute it by himſelf, as being a Infant of 3 or 4 Years of Age, who his 
not Diſcretion to execute it; Bur when there Is a Clauſe to execute it per ſe vel Deputatum ſuum 
ſufficientem it is good enough ; tor he may appoint a ſufficient Deputy, and if he does not elect 
1uch, it is a Forfeiture of his Office. ; 


— 


„ 


— "pd 


ö 2 
2. An Infant hall not be any of the 12 who join with the Defendant 15 
5 in Writ of Debt for waging his Law, by which one was challenged tor: 
| his Age and awarded * of tull Age by the Juſtices by Inſpection. W 
Br. Co\erture, pl. 22. cites 8 H. 6. 15. 2H 
3. If a Man makes a Feoffiient ro an Infant, and he makes Litter of os 
Attorney to take Livery, this is good. Br. Coverture, pl. 25. cites 21 0 
H. 6. 31. Per Aſcue ]. ; 11 
4. Infant may be a Magor, Allot or Biſhop without Diſability, and 
if he be Executor he may make Relcaſe ot the Debt of the Teſtator. | It 
Br. Coverture, pl. 54 cites 21 E. 4. 12, 13. | 

5. An Infant Monk, or Feme Covert may c2/? a Protection, and Brook , 
ſays it ſeems to him that an Infant and thoſe may be Attorney to make "mn 

Livery of Seiſin; But it was ſaid that an Infant cannot be Attorney ina 
the Law in Actions or Suits. Br. Coverture, pl. 55. cites 21 E. 4 18. e 
3 6. It an Infant be made Exccutor, he way make Releaſe or Argu- an. 
2 8 tance of the Debt 4 the Teftator, and may ſell the Goods, and give and 

$7 cites 24 diſtribute them; Bur a Feme Covert Executor cannot do ſo without... 


E 13, 13. her Baron. Br. Coverture, pl. 56. cites 21 E. 4. 24. Per Littleton: a 
— . P. bid. . 
pl. 57. cites 18 H, 6. 4. and Fitzh. Releaſe, 8 


9 


* 
— 
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" «, Intant Grantee of an Ofjice in Reverijon (exerciſable by Deputy) Mar 38. * 
exerciſe the ſame per ſe ve] Deputatum ſuum Suticientem, ma 2 C. & 
appoint 4 Deputy, and it he does not, or the Deputy be not /aufficrent, he Wee by 
15 a Forfeiture of his Office, and the Approbation ot his Sufticiency clearly — 
to be by the Lord of the Manor, or Judge of the Court &c. and Jo. 3:0 pl. 
Miſdemeanor of Deputy at the Intant's Peril. Cro. C. 556. pl. 11. Trin. 2+ Lounge 
ic Car. B. R. Young v. Fowler. S.owell &. E. 
2 accordingly, 
g. An Infant may preſent to a Church becauſe the Ordinary gives the Noy 41. b. 
allowance whether the Clerk be ſufficient. Cro. C. 556. pl. 11. Trin. OÞiter in 


is Car. B. R. in Caſe of Young v. Fowler. Zafe of 


3 v. 
; arrin. 
Infant may be a Truſtee; Per Ld. Chancellor. Vern. 443. pl. 345. 2 Vern. 561. 
Mi 1683. in Cale of Jevon v. Buſh. 343. Pl. 335 2 4 
rin. 1700. 


S. P. in Caſe of Scot v. Haughton and Doctor Fuller. 


5—— — 


to. A Petition to the King to dire his Judges to take a Fine or Re- 
ery from an Infant referred ro the Ld. Chancellor; Per Mav— 
rad Serjeant, a Fine cannot be taken from an Infant, nor was it ever 
tne, but a Common Recovery may be had as detired by the King's 
ial Direction. Vern. 461. pl. 438. Trin. 1689. Sir Humphry Mack- 
worth's Caſe. 


it, An Infant cannot be an Attorney for another; Arg. Show. 167. Cro E. 635. 


Trin, 2 W. & M. in Caſe of Coan v. Bowles. pl 34.8. k. 
or h 
whe conceived to be of Diſcretion to execute it. He cannot be Attorney becauſe he cannot 


ſworn. Mar. 92 pl. 154. Hill. 16 Car C B. Anon. 


(I 2) Several Ages for ſeveral Purpoſes. 


A Male at the Age of Seven is married to a Female of 14, and If the Feme 
betore the Male is 13 the has Iſſue, this Iſſue is a Baltard. of an Infant 


he leak, 95. pl. 84. cites 1 H. 6. 3. has Idus, 
= It is a Ba- 


ſtard. Noy 142. Paſch. 2 Jac. C. B. in Caſe of Strange v. Foot. 


2 A Feme has ſeveral Ages, viz. at ſeven Tears to have * Aid to be Br. Age, pl. 
wrried, and 9 Years to deſerve Dower, and + 12 Years to conſent to % cites 

a 9 * 8 8. Ka and 
Mwriage, and + 14 Years to be out of Ward, and || 16 Years for the that there 
to tender Marriage, and 21 Years to make Feoff ment, or to deliver à are only two 


a. But the Age of Conſent of a Man 1s 14 Years. Br. Gard, pl. Ages for 


dt the Male, 
» f WY ' © 35 H. 6. 40. | viz. 14 and 
3 21 i * Mo. 741. Arg. cites 8 C & S. P. by Wankford. +S. P. but thoſe of 


= Fra Law ſay, that it is not ſo unleſs that ſhe be then Apta Viro. Br. Ape, pl. 41. citcs 
r : 

lf he attained thereunto in the Life of her Anceſtor, Co. Litt 78. b. cites S8. C. 

| It ſhe were under the Age of 14 at the Death of her Anceſtor. Co. Litr. 78. b. cites S. C. 


4. And per Wang. when the Lord after 14, and before 16, has marri- 
he Daughter, ſhe may enter into ber Land ; For the two Years over 
al above 14 Years is only Time tor him to tender the Marriage, and 
{ems to be Reaſon; For ir is ſaid there, that the Courſe of the 
Uncery is to make Livery betore 14 Years cum Exitibus, and after 
4 bur Livery only, and not cum Exitibus; And the Reafon ſeems 
de, inaſmuch as alter the Livery made ar ſuch Age which the ought 
5 ro 


Ss I =” — — 
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406 Entaut. 
to have Livery, ſhe {hall have the Iſſues ab il lo Die by. tw 1.50 
Garde, pl. 7. 28 35 H 6. 40. ae 
Intant of the Age of 12 Vears, Male and Female, ſhall be 
pelled to ſerve in Husbandry. Br. Covercure, pl. 64. cites E * 
190. | | 1 
5. A Man, by the Law, for ſeveral Purpoſes, has dive 
figned unto vi viz. 12 Years to take the Oath of Allegiance in by, T yr 
or Leet, 14 Years to conſent to Marriage, 14 Years tor the Heir 5 
Socage to chuſe his Guardian, and 14 Years alſo accounted his 4 p 
Diſcretion, 15 Tears for the Lord to have Aid pur faire Fiz, China 
under 21 to be in Ward to the Lord by Knight's Service, under 14 10 b. ,, 
Ward to Guardian in Socage, 14 to be out of Ward of Guardian in Amn : 
and 21 to be out of Ward of Guardian in Chivalry, and to alien BY 
Lands, Goods and Chattels. Co. Litt. 18. b. E 
Toth 174. 6. A lawful Age, in general Words, (unleſs it be in a particyl,; 
Gar. 80 Caſe, as Guardian in Socage) muſt be taken and conſtrued 21 Ye; 
ra Chan. Rep. 100. 11 Car. fol. 341. Hartwell v. Ford. 


Age lor 
Socage is 14 Years. 13 Rep. 91. and cites D. 213. 


». Infant makes his Will, and charges his Perſonal Eftate with Pay. 
ment of Debts, his Executor ſhall pay Bond Debts which he had col. 
tracted, there being Aſſets ſufficient. N. Ch. R. 55. 1651. Hampſon 
v. Sydenham. 

Agreed that 8. Eccleſiaſtical Court is the proper Judge of Age for making Wills 
a Female nd whatev Law ſ⸗ ing it, is onl l * 
anke and whatever our Law ſays concerning it, is only as directed by their 
Win 2. Law. 2 Show. 204. pl. 213. Mich. 34 Car. 2. B. R. Small wood y, 
the Male at Berthouſe. 
17, or if 2 . ; 
proved to be a Perſon of Diſcretion, at 15. 2 Vern. 469. Mich. 1504. in Caſe of Biſhop v. Sharp. 
No Diſpute was made but that a Male at 14, and a Female at 12, may make a Will of Perſon- 
al Eſtate, and it was ſaid to be ſo agreed by Ld. Wright in Caſe of Sharp v. Sharp. Chan. Prec. 316. 
Mich. 10 Ann, Hyde v. Hyde. 


And it B. at 9. A. names B. an Infant Executor, and then names C. Executor durim ® 
12 B*s Minority. C's Execurtorthip ceaſes when B. is 17, and the Propet- 
Will and an ty ot the Goods veſts then in B. Per Finch C. 2 Chan. Caſes 169. 
Executor, Mich. 36 Car. 2. Whitmore v. the Earl of Craven. 


the Execu- 
tor of B. ſhall have the Eſtate deviſed to B. by A. 2 Ch. R. 386. S. C. Vern. 3 26. Whit. 
more v. Weld, S. C before North K. but no Decree.— — Vern. 347. decreed per Ld. Jetterics, 
S. C. 2 Vent 367 S. C. decreed per Ld. Jefferies. 


10. Till eight Nears Children are accounted Nurſe-Children. 2 Salk. 
470. pl. 1. per Cur Paſch. ) W. 3. B. K. | 1 
11 Infant under 14 not bound by a Marriage but may diſſent ; Arg: 
Cumb. 457. Mich. 9 W. 3. B. R. in Caſe of the King v. Thorp. | 

1 Salk. 39. 12. Adminiſtration granted during Minori Atate of Executor ceaſes at 
Freke v. 19, but during Minori Ætate of A4mini/trator not till 21, becauſe ani 
Fe Executor, by the Civil Law, may take that Office upon him at 17; Bu 
ſays the Spi- an Adminiſtrator being created by Statute, the Time ot his full Age 
ritual Court muſt be granted by the Common Law. Cumb 475. Paſch. 10 W. 3 
will not B. R. Arkinſon v. Corniſh. ö 


nt Admi- : a 
© ration to any under 21 by the Conſtruftion of the Statute of Diſtributions, becauſe they are dag 


give Bond &c. | 
13. A. was born Feb. 1. at Eleven at Nig ht, and Fanuary 31, 4 0" 
in the Morning; A. makes a Will of Lands and dies; it is a good wa 5 

* 


: 


7 . 
3 
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a Enfant. 4.0 7 


ei then ot Age 5 Said per Holt Ch. J. to have been ſo adjudg- 
"1 Salk. 44 Mich. 3 Aon. B. R. Anon. 
' An Orphan of the City of London at 1) made a Will of his Infart of 


* of the legatory Part of her Father's Perſonal Eſtate, who was 14 may 
d lnteltare, and held good by the Statute of Diftributions, but Make s 


bing anmarried, and betore 21, her Orphanage Part ſurvived, and ſhe ig rag 


ld not deviſe it. 2 Vern. 558. pl. 506. Trin. 1906. Wilcox v. Wil- 3 fac. 2 


( . 
ql. . R. Anon, 


r 


U 3 Caſes wherein a Feme Covert and an Infant 
differ. 


HE Deed of a Feme Covert with her Baron ſhall not be inrolled 
becauſe it is not the Deed of che Feme, and ſo ſee that Deed 

e Feme Covert is void. Br. Coverture, pl. 47. cites 7 E. 4, 5. 

2, It an Infant is made Executor, he may make Releaſe or Acquittance 
the Debt of the Teſtator, and may ſell the Goods, and give and diſtri- 
we them 3 But Feme Covert Executor cannot do ſo without her Ba- 
un. Br. Coverture, pl. 56. cites 21 E. 4. 24. per Littleton. 

. Statute Staple nor Deed inrolled thall not be accepted of a Feme Co- 
err by the Commou Law ; Contra by the Cuftom in London, nor Fine, 
iutute, nor Deed inrolled, ſhall not be ſuffered by an Intant. Br. Co- 
jerture, pl. 59. cites 32 H. 8. 

4 It an Infant by Indenture bargains and ſells Lands for Money, 
ind alter /evies a Fine come ceo que il ad de fon Done &c. this Inden- 
ure is not void but voidable, and the Uſe paſſes by the Bargain; then 
tre Fine being levied upon it the Bargain is irrevocable unleſs tor Er- 
wr; As if Baron and Feme bargain and ſell their Lands by Indenture, 
though the Indenture be void againſt the Feme, yer a Fine and Reco- 
ery upon it ſhall bind her for ever, the Indenture declaring the Will 
of the Feme how the Uſe ſhall paſs. Mo. 22. pl. 73. Paſch. 2 
Ela. | 
5. An Infant and J. S. were bound in a Bond for the Debt of the 3 Le. 164. 
nant; The Infant at full Age promiſed to ſave harmleſs J. S. and died; bl. 88 
n Atlumplic lies againſt the Executor of the Infant; But it a Feme 9 "gg 
Covert being ſo bound had, after her Husband's Death, promiſed to lave per Curiam 
fer Surety harmleſs againſt ſuch Bond, ſuch Afſſumplit thould not have clearly, tho* 


wund the Wite, Godb. 138. pl. 164. Mich. 294 Eliz. B. R. Barton v. here was no 
Gn preſent Con- 
1 ſide ration 


upon which 
the Aſſumpſit could ariſe, yet upon the whole Matter the Action lies, and Judgment — 7 tor 
the Plaintiff. 4 Le. 5. pl. 22. S. C. adjudged, Cro. E. 126, 127. in pl. 4. S. C. cited as 
udged. 


6. It Feme Covert delivers Goods Treſpaſs lies, but it is otherwiſe of 
in Intant it he delivers them i his own Hands ; Arg. Lat, 10. cites 
t adjudged to this Purpoſe, Paſch. 32 Eliz. Rot. 1017. 

7. An Infant may do any Af to his Advantage, which a Feme Co- 
ert cannot, As a Leaſe made by Infant is voidable only, but by Feme 
Covert is void; So of a Bond by Feme Covert, ſhe may plead Non eſt 
Fitium, but ſo cannot an Infant, but he muſt plead the Special Matter 
tat he was within Age. 


8. Leaſe 


by 0 * 2 N N , 1 * a FF 


408 | Enfant. 


8. Leaſe by Infant reſerving no Rent is void ; But othery,j 
and Feme ; For Baron has Power, and the Feme joining in the * 
is not void, for the may affirm the Leaſe by bringing a Mt of Wan 
or by Acceptance of Fealrty ; Adjudged. Hutt. 102. Hill. 4 A 
Anon. cites 2 Rep. 61. in Wiſcott's Caſe. a 

9. A Feme Covert is not capable to make a Contraft, becauſe & 
ſub potettare Viri, and though it be for Necellarics of Diet and 0 
rel, that ſhall not charge the Husband, but an Infant's Contract 10 


ſe of Bar, 


ſuch Things is good; Arg. Hutt. 107. Mich. 5 Car. in Caſe oi Ri 
v. Lake. 1 
Rep. 27. 10. Feme Covert Executor cannot aſſent to a Legacy, but an Ini . ' 
Ruflel's - 18 may. Sid 188. pl. 14. Paſch. 16 Car. 2. B. R. Cookes v. Bellam | 1 
Hoc wi before 17; Arg Roll Rep. 248. cites 5 Rep. Prince's Caſe, 29. b. 4 _w 
fr Li 


Contra as to 11. Infants and Feme Coverts may execute Powers ; Admitted, Arg 


323 9 Mod. 17. Mich. 9 Geo. 


of the Rolls, becauſe they are only Inſtruments. 21 Mar. 1738. in Caſe of Colton v. Hoskins, 


1 


(K) hat Things ſhall ind an Infant by Agreement 


18 7 Mi 
at his full Ae. N 

"0 ]. 320. 1. IF a Leaſe for Years be made to an Infant renderin Rent, the! 

. 1 Ket- Rent is arrear, and after the Infant comes of full Age, and ( 

80 _ aiterwards continues che Occupation of the Land, this wil Mate 


aged that hin chargeable with the Arrears incurred during his Infancy, 
, 2 Paſch. 11 Ja. B. BR. between Kettle aud Elliot adjudged, | 


chargeable | | | 

becaule he was of full Age before the Rent Day came. = Brownl. 120. S. C. adjudged according. | | 
ly 2 Bulſt. 60 Kirron v Elliot, S. C. adjudged againſt the Infant, but no Notice is u 
there of his havivg attained his full Age. de. 


2. Exchange of an Infant is good by Agreement at full Age. Br. 
Coverture, pl. 17. cites Hill. 12 H. 4. 

3. It an Infant makes an Indenture, and at the full Age binds himſlf u 
perform it, he ſhall not avoid the Indenture, Br. Coverture, pl. 28, 
cires 14 H. 8. 29. per Brudnell, | 

4. And if an Intant ſells a Horſe for 10] and brings Debt of the 100. 
at full Age, he ſhall not avoid the Contract. Br. Coverture, pl. 28. cites 
14 H. 8. 29. per Brudnell. 

5. So it he makes a Leaſe reſerving Rent within Age, and accepts 
288 2 Rent at full Age. Br. Coverture, pl. 28. cites 14 H. 8. 29. per 
ge he ſaid, Bradaell I 
« God give rudnell. 
« you [o 


.10y | 
e of it.” It was held by Mead J. that thereby the Leaſe was affirmed and made good. 4 Le 4. 
pl. 15. Mich. 24 Eliz. C. B. Anon. | | 


When he 


6. If an Infant poſſeſſed of a Term for Years ſells it for Money, and df. 
ter he comes of full Age receives Part of the Money tor it, be {hall avoid 
the Grant notwithſtanding; for the Contract being void in the Com- 
mencement it cannot be made good by any ſubſequent Act; per totam 
Curiam, Dal. 64. pl. 25. 6 Eliz. Anon. 


* 


7, Father 


Enfant. 
4 Father of Inſant leaſed the Son's Lards for 20 Years; at full A 
de don, upon the Back ot the Indentute, re/eas'd 20 the Defendant all 
1 Right 5 Per Wray, this Leaſe by Father, as Guardian, was void- 
de only by the Son, and then ſuch Indorſement is a good Ailigument. 
le. 220, 221. pl. 278. Paſch. 18 Eliz. B. R. Anon. 
g If Inlant makes a Deed of Feoffwent, or Leaſe tor Lite, to com- 
ence in Futuro, and at full Age makes Livery. g. Crook holds clearly 
bu this is good F collment 3 Quzre ot Fee Covert, for her Deed is void. 
Roll Rep. 109 Trin. 17 Jac. B. R. Anon. 
q. Infant, Rever/roner in Fee of au Advirwſon, during the Eſtate for If an Infant 
Lite grants next Avoidance, and at tull Age reciting the ſaid Grant grants an 
oncetſit, & confirmavit przdictam Advocationem Habend' quando con- rer 
ngerit vacare. This is a C on firmation during the Lite ot the Tenant Ageconfirms 
ir Lite, Herl. 20. Trin. 3 Car C. B. Stevens and Croſs v. the Biſhop u, all is 
Lincoln, Holmes and Halworth, void. Arg. 

Godb. 364. 

cires 26 H. 8. 2. 


—— 


10. Aſſumpſit was againſt an Infant that contracted for a Coach and 
Brſes and gave his Obligation tor the Money ; atterwards, on his coming 
Age, he promis i Payment. Per Cur, The Obligation is only voidable 
wd extinguiſhes the Contract, and ſo the Aflumpltir at tull Age is without 
(onlideration. And by Wilde ]. the Infant may plead non aſſumplit, and 
tis lafancy is ſuificient Evidence; And Judgment tor the Detendant 
Ni, 3 Keb. 798. pl. 55. Trin. 29. Car. 2. B. KR. Tapper v. Davenant. 


(L) Offence in Cheating or Impoſing upon Infants, 
How punithed, 


| Knowing that S. was within Age prbcur'd him to acknowledge u Noy 96. S. C 
* Recognizance of Debt to him for Wares ſold ; tor which after the according]y. 
heun of S. he was fined 1001. and impriſoned. And note other ſuch Caſes, 

in Calmadey's Cale and Herlakendon's Caſe were cited tor Pre- 

&nts ot the Court, that they being Intants were inticed to enter 

wo Recognizances and Statut.s by thoſe who knew them to be within 

ie, Mo. 55S. pl. 752. Paſch. 41 Eliz. in the Star-Chamber. Strange- 

wes v. Hicks. 

2 A Fine was levied by an Infant of the Age of 13. The Court fined 

Nich. Roe and the other Commiſſioners, and threatned all that had a 


3 in the promoting it. Freem. Rep. 78. Trin. 1673. C. B. Petty's 
e, 


1 


(M) PFleadings. 


NOnfſeſſion of an Infant of a Plea in Formedon which abates the Acti- 
i on of the 7" rar was taken; quod nota. . Br. Coverture, pl. 81. 
s3 E. 3. and Fitzh. Enfant 14. 

2. An Infant who is vouch'd may appear the firſt Day, and render the 
Hun. Br. Covertwe, pl. 58. cucs 18 E. 3. and Fitzh. Voucher 12. 
3. In Aſſiſe Infant pleaded Ne ungues Accouple &c. againſt the Plain- 
iſ, and certified it againſt him by the Ordinary, and yet the Aſſiſe 
Ws awarded in Point of Aſſiſe, becauſe the Infant cannot be convicted 
liſeiſor by his Conteſſion or Nient Dedire, but by Verdict or che like. 
„Coxerture, pl. 38. cites 28 Atl! 52. 


5 M 4. Aſt ſe 


T.. ꝛ . 


3 — RoO—_—_—_— 


— * 
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Enfants. 


Br. Cover- 
tare, pl. 14. 
Cites 48 E. 
3 34 


Br. Cover- 
ture, pl. 14 
cites 8. C. 


Br. Cover- 
tare, pl. 14. 
cites S. C. 


Br. Cover- 
ture, pl 14. 
cites 8 C. 


Br. Cover- 
ture, pl. 14. 
cites S. C. 


Acſiſe is brought by an Infant by Guardian; the Inſant . 
aur the Suit. and was of the Age of 19 Years. 8 r 
ſhall nor be accepted for it may be that it is by Dureſs, and thi nigh 
Retraxit which is a Bar ; Shard dubitavit et adjornatur, Br 8 
| ” Cover 
ture, pl. 39. cites 28 Aff. 52. Brooke makes a Quære and ſays { 
34 Aſl. 5. that in ſuch a Caſe Thorp would not ſuffer the ] | 
avow, but awarded the Defendant to anſwer, quod nora, 

5. An Intant who brought Jrtdancefter by Prochein Amy woul 
have diſavow*d his Suit, and was not ſuffered ; for Infant. . 
ture, pl 73. cites 34 All. 5. 

6. An Infant Plaintiff all not confeſs Deed of Leaſe for Term of Z, 
without Iypeachment of Waft pleaded againſt him in Quid Juris clan;4 
on it ſhall attend till his full Age. Br. Coverture, pl. 2 

3 E. 3. 5. 

. 7. In Afiiſe it was agreed, that nothing ſhall be ſaid to be Ment 4,1 
of an fant; ſo that where Releaſe of the Anceſtor of the Plainit 
in Aſſiſe with Warranty was pleaded to be made to |. and his Heir 
que Eſtate the Tenant has, and the Plaintiff ſays that J. had nothin, 
but for Term of Lite, Remainder in Tail to the Plaintiff, and that th 
faid J. is dead, and he entered as in his Remainder, and the Tens; 
faid that the Remainder in Fee was to the right Heirs of the aid 
for Default ot Iſſue of the Plaintiff, and thereupon they were adjourn' 
and at the Day of Adjournment the Tenant, who was an Infant. (zi 
that at the Time ot the Releaſe J. was ſeiſed in Fee, which Matter 

cannot ſay atter Adjournment ; yet it was held that the Aſſiſe ſhall } 
at Large thereof in Advantage ot the Infant, becauſe nothing ſhall | 
held to be Nient dedit ot him; quod nota, Br. Coverture, pl. 8. cite 

E. 3. 10. 

* Scire Facias to execute a Fine levied by R. M. to NV. ſar Conuſino 
de droit come ceo &. and V. rendered to R. M. for Life, the R 
mainder to the Father of the Plaintiff whoſe Heir he is &c. and that | 
is dead, and the Plaintiff as Heir in Tail pray'd Execution, and the 7g 
nant ſaid that R. M. who levied the Fine had no ſuch &c. but for Li 
the Reverſion to him, and this Eftate continued and R. M. died, and 
enter d, and the Plaintiff who was an Infant, and by Guardian confe/sÞ 
it, and it was held by the beſt Opinion that the Confeſſion tall nd 

be raken, by Reaſon that he is an Infant. Br. Confeſſion, pl. 8. cite 

8 E. 3. 33. 

p 9. For per Belk. an Infant ſhall aot be bound by for Nihil dicit wh! 
he is Plaintiff ; contra where he is Defendant ; For there the Plaiati 
ought to be anſwered, Br. Confeſſion, pl. 8. cites 48 E. 3. 33. 

10. And per Kirton and Belk. where an Infant avows "as Rent & 
and the Plaintiff pleads Releaſe of the Father of the Infant, there he half 
anſwer to the Deed, Contra Wich. Br. Conſeffion, pl. 8. cites 
313. | | 

11. But it was agreed, that in Ae brought by an Infant, and R. 
covery is pleaded againſt him he thall anſwer to it. Br. Conteſſion, pl.“ 
Cites 48 E. 3. 33. 

12. But if Deed with Warranty and Aſſets be pleaded, the Aſſiſe ſha 
inquire of the Circumſtances tor the Infant. Br. Conſeſſion, pl.“ 
cites 48 E 3. 33. 

13. But it ſuch Deed and Aſſets be pleaded in Formedon on Preci) 
quod reddat, Parol ſhall demur. Br. Confeſſion, pl. 8. cites 
E. 3. 33. 

wy And per Belk. in Scire Facias Deed of the Anceſtor inrolld wil 
Aſſets deſcended is pleaded againſt an Infant Plaintiff, and che Intar 

eads, that Riens per Deſcent the Plea ſhall not be taken, but tt 
Parol ſhall demur. Et adjornatur, Br. Confeſſion, pl. 8. cites 4 


E 3. 33. 


Br. Cover 


7. cite 
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15. 
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15. An Intant my bt jun the Miſe by Battel; For it ſhall be tried by 
champion; But he cannot be try*'d by Battel in Appeal; For this 
441] be done in proper Perſon, and theretore the Defeidant ſball not 
join Bartel againſt an Infant in Appeal. Br, Coverture, pl. 79. Cites 
9 A 1 Writ of Right it was agreed by Danby and Moyle, that an | 
Intant ſhall or ve per mvited to confeſs the Action by reaſon of his Intancy, | 

nod nota. Br Coverture, pl 79. cites 9 E. 4. | 

17. Where a Man preſcribes that an Infant may alien when he can | 

| 


— — - 


meaſure an Ell of Cloth, he ought to ſhew of what Aze the Infant was 
when he aliened, and that he then could meaſure an Ell of Cloth. Br. 
Coverture, pl. 66. cites F. N. B. Dum fuit intra AEratem. 

18. Againtt a Deed iurolled a Man may plead Infancy, though none 
can plead Non eſt Fad um. Per Manwood Ch. B, 2 Le. 65. in pl. | 
89. Paſch. 31 Eliz. in tte Exchequer, in Sir Wm Pelbam's Caſe. | 

19. Error upon a Judgment in C. B. in an Ejectione Firme brought f 

4 Guardian in Socage, becauſe he has not ſheun in the Wit that the 
Har was within Age at the Time &c. But by the Court it is yet good, 
and Judgement affirmed. Noy 135. Trin. 7 Jac. B. R. Symonds v. 

arham. 

: 20. In Replevin againſt three, they all made Cognizance by Attorney, 
and Judgment being given tor the Plaintiff a Writ ot Error was 
brought in B. R. and the Error aſſig ned was, that one of th three Defen- 
lants was an Infant, but it was diſallowed; tor per Holt Ch. I. 7his 
Matter was pleadalle in Abatement, and therefore not aſſignabie for Error. 
4 Salk. 197 pl. 13. Mich. 2W. 3. Score v. Bowles, 

21. In Aſump/it for Money lent, and tor Money laid out to the Uſe of | 
the Detendant's Wife dum ſola. Upon non Aflumplit pleaded it was | | 
on a Reference agreed by the Judges, that the Infancy ot the Feme at 
the Time of the Promiſe might be given in Evidence as it uſually hath 
teen ot late. 1 Salk. 279. Paſch. 5 W. & M in C. B. Darby v. 
Boucher, 


„ 


(N) Caſes in Equity as to Infants. 


75547 A 


. Being to convey Lands to B. he between the Date and Fxecn- And Ibid 
tion of the Conveyance to B. conveyed the Lands to F. F. an In- Cites 6 Jan, 
ent, wheretore B. had an Order againſt A. and the Intant was con- 8 lin. 


SV . 4 


cluded. Toth. 172. cites 11 Nov. 6 Eliz. Altham v. Ld. Morley, Trinky 
(College) 
and Wood. 


2. An Infant Plaintiff was committed to the Priſon of the Fleet fer nct 
wejing a Decree. Toth. 172. cites 11 & 12 Eliz. Oliver and King v. 
Challoner. 

3. The Defendant made ſecret Conveyances (pending the Suit to defraud | 
the Plaintiff being an Infant; The Detendant was bound by Recogni- . | | 
Lance to diſcharge all Eſtates ſo made. Toth. 172. cites 12 Eliz. 
Digman v. Hamon. | | ö 

4 A Bill of Review becauſe the Decree was againſt an Infant; My 
Lords Declaration was, that it ſhall 611d an Infant as well as at full 
Age, Toth. 133. cites Mich. 7 Car. Cromwell v. Carey. 

5. A. died leaving a Widow and a Son. The Widow being about 
o Marry J. S. the and the Son and J. S. agreed by Articles * J. 5 

ou 


. 
. 
1 
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Enfant. e 


The Plain- 
rift was like - 
wiſe a young 
Heir, and 
had been 
drawn in to 
buy Rib- 
bands and 


5 5 p mo , 
ſhould take Adi! iniſtration, and ſhould enter into a Statute 0 , 
much Yearly till he ſhould come of Age. J. 8. entred into the ly 
tute and took Adminiſtration, and wich the Perional Eſtate purch: . 
Lands in Fee, but died much indebted, and in Arrears to the Pla 
riti; and becauſe the Efate could not be during the Mincuy 42770 
Son and Heir ot J. S. who was an Intant, it was decreed againſ = 
Infant and his Guardian, that the Plaintiff, the Conuſec, ſhould wy 
till be is ſatisty'd his Debt and Arrears. N. Ch. R. 45. old 
Morton v. Kinman and Pople well. 

6. It an Intant ſuffers a Decree againit him by Conſent 
any Time reverie it tor that Error ot his being an Infant; Other; 
it he be Defendant by an Adverſary Bill, and a Decree be pronogg ny 
Per Ld. K. Bridgman 3 Ch. Rep. 21. 10 Nov. 1646. Anon. ced; 

J. A Metlenger of the Court may be ſent to bring in an Intin 
when he coines in the Court may a one of the Six Cle ks as 4 Go, 
dian to appear and anſu er; Per Sir John Churchill, but not ppc 
of Per Ld. Keeper. 2 Chan. Caſes 164. Trin. 36 Car. 2. Anon 

8. It was ſaid that there was no Precedent in Equity that the Parol 
ſhould Demur, but that Infants were Suable there, and Ld. Norch Thy 
ed the Cafe ot Baron Weſton v. Dandy, which was thus, viz, * 
Weſton had a Debt due to him by Boud, wherein the Heir ga. "gh 
but it happened that for three Deſcents the Heir was fill an Infant, and 
fo the Parol demurred at Law, till the Intereſt much exceeded the 

Penalty of the Bond; And Mrs. Danby having been all along Cur. 
dian to theſe Infants and received the Profits of the Eſtate, and couver:. 
ing them to her own Uſe, the Baron therefore brought an Aktion 4. 
gainſt her, and called her Admiſtratrix to theſe Children; bur the Ba. 
'Ton's Policy did nor prevail. Vern. 173, 194. Trin. 1682, in Caſe of 

Creed v. Covile. | | 

9. Whether Chancery will decree Satisfaction F 4 Bond. Delt of the 
Anceſtor's out of the Profits of the Real Eſtate, during the Minority of | 
the Heir, where there is a Deficiency of Perſonal Aſlets; Maftcr of 
the Rolls declared he thought ſuch a Decree juſt, and it ſuch Caſe 
came belore him he would deciee accordingly ; Sed dubitatur. Vera. 
428. pl. 403. Hill. 1686. March v. Bennet. | 

10. An Heir, together with other young Heirs, is drawy in ty 
buy Goods at extravagant Prices, and to accept of Arguments of bad K. 
curities, joined in gibing Securities for the Monies agreed on. e ſhall be 
relieved on paying the Value ol the Goods which came to his Hands 
and ſhall nct be Anſwerable jor his Compamons. 2 Vern, 77. pl. 71, Tua 
1688. Lamplugh v. Smith. 


Anno 1649. 


he may at 


t, and 


braided Wares &c. at an extravagant Price &c. the Cafe being the ſame in Effect with the Caſe im- 
mediately preceding, had the like Rule. 2 Vern. 58. pl. 72 Trin, 1688. Whitley v. Price. 


to Age. Ch. Prec. 37. pl. 38. Mich. 1691. Lumley v. May. 


11. This Court has ofren decreed building Leaſes for 60 Years of 
Intants Eſtates where it is tor cneir Benefit; Per Cur. 2 Vern. 22g, in 
pl. 204. Paſch. 1691. in Cale ot Cecil v. Salisbury (Farl of). 

12. A. ſeiſed of Freehold and Copyhold Land ſurrenders to the Uſe 
of his Will, and then deviſes ro B. a/l his Gouds, Chattels and Eftate 
whatſoever, upon Condition that the pay bis Debrs and Legacies, and 
makes B. Exccutrix and dies. On a Bill by the Creditors tor Sale of 
the Eſtate, the perſonal Eſtate being deficient, the Court thought the 
Words, with other Circumitances ot the Cite, would paſs the Lands, 
and decreed a Sale, and the Heir to join when he comes of Age, bur 
he being an Intant, Day was given him to thew Cauſe atter he comes 


13. 4 


— 2 


Entants. 41 3 


— . tam 


JA. agreed to give ber 00 other Lands in lieu of Lands intailed, and Equ. Ab. 
ges the intailed Land by Will to her Daughter, and the Sox gude 73A pl. 
Rd t0 uffer the entailed Lands to ve enjoyed as fhe by Will had deviſed * 
ln. ihe Son dies, and leuves D. he Sou an Injant, who brought 
Fjebtnent 3 The Bund Was noc luadle àgainſt him becauſe an Infant; 
ber Cur. the Infant being in Policliion ot the Lands that came in 
Recompence, Me will at preſent only quzet the Plaintiff 's Piſ/c//ion in the 
entailed Lands %, fix Months after the Infant comes of Age, and then 
hy may ſew Cauſe it he thinks fit. 2 Vern. 232. pl. 212. Trin. 1691. 
Thomas v. Cy les. | 8 5 
14. The King as Pater Patriæ has the Directions of Charities, In- In Caſes of 
arts, and Ideots, Lunaticks &c. and lo tall under the Directions of Tr«fs In- 
Chancery, Where the Iutereſt ot Intaars is ſo tar regarded that no De- _ we 5 
a p 3 - . ys doun 
ne againſt an Infant ſhall be made Without having a Day given him 5% the De- 
0 ew Cauſe after his full Age. By his Prcchein Amy he may call crce of this 
ks Guardian 70 Account, even during his Minority. It a Stranger en- Court, and 
ers and receives the Profits of an lalant's Eſtate he will in Equity 338 | 
de looked upon as Truſtee tor the Intant; Per Ld. Somers. 2 Vern, _ 3 FA 
142. Hill, 1697 in Caſe 01 Cary V. Bertie. is contefled ; 
and El 
ſurct any Caſe where ar Infant bas Time to ſhew Cauſe but where it is neceſſary he ſheuld i ogy og 
(arreyance tO compleat the Eftate, and where ſuch Conveyance is of the Inheritance, as Foreclolurcs 
& Per Cur. 9 Mod. 128. Hill 11 Geo. in Cafe of Whitchurch v. W kitchurch. 


15. Lands deviſed to be ſold for Payment of Delts may be decreed to Bur if he 
te old without giving the Heir a Day to ew Cane, tho? an Infant, had been 


gs ww Oy 9 
vr in this Caſe nothing deſcends to him; Per Wright Keeper. 2 Vern, 3 


g. pl. 39 1. Hill. 1701. Cook v. Partons, —— 
there he 

mt have had a Day after he came of Age. Ibid Chan, Prec. 345. Lumly v. May. An 
tant Heir, in Caſe of a Will deviſirg the Lands to Truitees to pay Debts, who ſold the ſame 
n Cecreed to relinquiſi his Right to the Purchaſor and his Heirs when he ſhall come of Ape. Fin. 
I. 380. Trin. 30 Car. 2. Travel v. Danvers 

Tho' the Truſtees in the Caſe above of Cook v. Parſons might have ſold without coming to the 
Court for the Directions, ver if they do come it may be a Queſtion, it the Infant Heir ought not 
lee a Day to ſhew Cauſe ; Per Ld. K Ch. Prec. 185. S. C. 


16, The Effects of an Infant's Anſwer to à Bill in Chancery is to no If an Infant 
aher Purpoſe than to make proper Parties ſo as to have an Opportu- Hue n 9n 
| - 8 Anſwer by 
tity to rake Depoſitions, and to examine Witneſſes to prove the Mat- Guardian 
ur in Queſtion, and an Infant is never concluded by any Matter con- and there is 
ned in his Anſwer by his Guardian. Carth, 19. Mich. 1 W. & M. 4 Decree a- 


n B. R. in Caſe of Eccleſton v. Speke. gainſt him, 


without any 
by given him to ſhew Cauſe, ſuch Anſwer ſhall not be read or admitted as Evidence againſt him 
bien he comes of Age; But if a ſuperannuuted Defendant puts in an An'wer by his Guardian it ſhall 
* read againſt him at any Time after, for he is ſuppoſed to giow worle, and is not to have a Day 
bhew Caufe ; Per Lord Keeper. Abr Eju Caſcs 281. Trin. 1704 Sir Richard Leving v. Lady 
urerley,—— Chan. Prec. 229 S. C. & S. P. agreed per Curiam accordingly. 


In. An Eſtate is given to B. and the Heirs of her Body, and if ſhe left 
Sons and ouly two Daughters, thc Kldeft to pay the Younger 300 J. and 
have the whole Eſtate. She leaving only two Daughters, and the 
Hef neglecting to pay the 3001. the Tounger brought a Bill for an Ac- 
aut 6 Profits, and for Poſliſſiuu of Lai t he Tate; and at the Rolls 
daned a Decree, that the Deſendant ſhould pay the 300 J. with In- 
Welt rom the Mother's Death in tix Months, or in Default thereot, 
"Kount for Profits of a Moiecy 3 and the Moiety to be fer out by 
mmitiioners, and the Plaintiff to hold and enjoy it accordingly. 
don an Appeal to the Lord Keeper the Decree was to ſtand as to the 
unt ot Profits and Partition; But the Defendant being an 8 0 
5 N cit 
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Enfant. 
the Words Hold and enjoy, which amounts umo a Forecloſure . 
ſtruck out, or Detendant to have a Day after ſhe comes of Age wh 
Cauſe, 2 Vern. 479. pl. 434 Hill. i704 Gundry v. Baynard hy 

Infant is bot 18. Regularly an Intanc's An/wer by his Guardian hall not be 

concluded by but it the Cauſe be brought to Hearing at his Requeſt atter his fall os 
a Thing it may. Bur the Infant at his tull Age might (as his right W "ge 
3 lied to the Court, and ſet forth how he is gri 28 
the Guar- Dave applied to 5 a We 13 grieved by the De 
dian's cree, and might have had Leave to amend or alter his Anſwer or 188 
Anſwer. Part of it, or put in a new One, but he not having done ſo, it ſhall be 
883 reſum'd that he abides by that Anſwer, and fo it was read againſt hi 4 

c Per Ed, Cow per. Gilb. Equ. Rep. 4. Hill. 6 Ann. Ld, Guernſey | 


414. 


x 


— — A = on I» wn ws 9 


= 


Speke. 
A, ſeiſed in Rodbridges: 

Fee deviſed E Ly 

his Land to his Wife for 133 his Debts and dies, leaving an Infant his Heir. The cd 
brought a Bill and the Infant was made Defendant, who anſwer'd by Guardian, and the Es of 
ciced re be fold. The Intant was allowed to put in a new Anſwer upon her coming to Ase, (the De. 
cree not being made abſolute) and the Maſter of the Rolls ſaid, he underſtood that this * 
Matter of Courſe, and that when the Court gave him Liberty to ſhew Cauſe, it was not Reaſon : 
tie up his Hands from ſhewing Cauſe Wrms's Rep. 504 Mich. 1718. Fountain y Cain ang wh 
S. P. by the Matter of the Rolls, and faid he had granted the ſame upon a Petition Ex Parte 
2 Wms's Rep 403. Hill. 1 and ſame Point then decreed by Ld. C. King, aſſited b * 
Honour. Sir John Napier v. Lady Effingham. And a Note is added by the Reporter : * * 
Conſequence of putting in a new Anſever is, that he miy examine Witneſſes de Novo to prove his Def 
which may be difterent from what it was before. Ibid. | ch 


R 


An Execu- 19. Chancery may decree an Executor or Truſtee to purchaſe Lands (of 
_ or 1 an Infant, and conſequently may confirm a Purchaſe made by them fo 
Ira by an Infant without a Decree. Gilb. Equ. Rep. 11. Hill. J Ann, it 
the Will to Chancery. Terry v. Terry and Ragget. 


act in every X 
Thing for the Advantage of the Infant, may lay out Part of the Perſonal Eſtate in a Purcha'e « 


Lands in the Infant's Name. But if he lends the Money on a bad Security he muſt anſwer it o 
of his own Pocket. Chan. Prec. 273. pl. 222. S. C. 


20. If a Man during a Perfon's Infancy receives the Profits of an In 
fant's Eflate, and continues to ao ſo for ſeveral Years ajter, the Intanff 
comes ot Age before any Entry is made on him, yet he ſhall accoun 
for the Profits throughout, and not during the Intancy only; Decreec 
Abr. Equ. Caſes 280. Patch. 1699. Yallop v. Holworthy. * 

21. Infant Deviſee of Lands in Mortgage, where by an after Part oft 

Will all T:flator's Debts in general were made payable out of other Land 

had by her own Bill ſubmitted to pay off this Mortgage; But the Maſte 

ot the Rolls ſaid, that he muſt take Care of the Infant, and not fufk 

her to be caught by any MHiſtate of her Agent, and ordered that payin 

the Coſts of the Day the might amend her Bill. 2 Wms's Rep. 387 

| Mich. 17/26. Serle v. St. Eloy. | 

And his 22. Where an Infant conceives himſelf aggrieved by a Decree, he ma 

Lordfhip's apply for Redreſs as ſoon as he thinks fit, without ſtay ing till he com 


. ot Age. Neither is he bound to proceed by way of Re-hearing, © ( 
the Court Bill of Review, but may impeach the former Decree by way of origin 
that Mr. Bl, in which it will be enough tor him to ſay the Decree was obtaml =: 
ewe n by Fraud and Collaſion, or that no Day was given hint to ſbeu Cauſe again fe 
Erroneous it. \V ms's Rep. 737. ſays it was 1o held Mich. 1721. in the Cale q 
Decree Bichmond v. Tayleur. 
againſt an N | "I 
Infant uſed always to adviſe the bringing of an original! Bil! to ſet it aſide, but in ſuch a Bill 4 alle : 
ſpectally the Errors in the former Decree. Ibid. ove 
ani 
3 : . 
23. An Infant, when Plaintiſ, is as much bound, and as little pt 


vileged, as one of full Age. Per Ld. C. King. 2 Wms's Rep. 51 


Hill. 1728. Ld. Brook v. Ld. and Lady Herttord. Bj 
24- 


n 


: — . 


— —ñ—U—Uj—— —— -— . 


"24 Bill to have a Diſcovery of the Defendant's Title to Lands in © 
| ed to the Plaintitt, and likewiſe to have an Account of the 


tga 
- Profits thereof &c The Caſe was, the Delendant's Father 


ting Occaſion to borrow the Sum of 300 l. the Defendant was em- 

yed by his Father to ſolicit the Plarntiff to lend that Sum upon a Mort- 

of the Lands in B. which the Father made Affidavit ot thut he was 

kd in Fee, and chat the Lands were free from Incumbrances ; 

The Defendant being then about the Age of - 20 Tears, did carry a 

y nent in Fee and Fine of the Lands of the Defendant's Father to the 

nel of the Plaintiff, and the Title was approved of, and the Money 

Int, and a Mortgage made to the Plaintiff, and the Defendant was a 

Witneſs to the Execution of the Mortgage- Deed, and likewiſe to the Payment 

lr Money. The Defendant's Father, after the Defendant came of full 

Are, took 100 J. more upon the ſame Mortgage, and the Defendant was | 
to that Tranſact ion, but not a Witneſs to the Deed or Payment of the 0 

Money. The Detendant by his Anſwer ſays, that at the Time of making ; 

the origenal Mortgage, he had heard the Lands were ſettlid upon him aſter | 

th; Death of his Father, but had never 22 the Settlement. The Deten- | ; 

dint after the Death of his Father refuſes ro pay the Mortgage, and 

claims the Lands as Remainder-man in Tail by Virtue of a Settlement 

by his Grandfather upon the Marriage of his Father &c, Counſel for 

the Plaintiff inſiſted that the 2 though an Infant at the Time 

of making the Mortgage, was liable to make a Satistaction becauſe he 

was Party to the Fraud, and was privy to the whole Tranſaction, and 

aiding and aſſiſting to the Cheat, and that though an Intant cannot bind 

himſelf by Contract at Common Law, yet he is liable to Actions of 

Torr, as Treſpaſs, Caſe tor Words &c. So is he liable to a Forteiture 

upon a Condition in Fact, or implied &c. So in Equity he is liable to | 

make Satisfaction for a Fraud &c. Per Cowper C. If an Infant having 

Remainder upon an Eſtate for Life be a Witneſs to a Mortgage made 

by Tenant tor Lite, I do not think this would bind the Intanr, be- 

caule it he was made a Party to the Deed, and ſealed it, yet that 

would not bind him, and that is a much ſtronger Caſe, yer I am ot 

Opinion in this Cafe the Detendant is liable, and ought to make Satis- 

lttion ro the Mortgagee, becauſe at the Time of this Tranſaction he 

was very near being ot tull Age, and ſolicited the PlaintifF to lend the 

Money, and produced this Feoflment in Fee to his Father, (which 

appears now to be torged) and was principally concerned all along in 

the Fraud, when he knew at the ſame Time, as he admits by his An- 

ſwer, that his Father was but Tenant for Life, with Remainder to 

bimſelt. If an Infant is old and cunning enough to contrive and carry on 

Fraud, I think in a Court of Equity he ought to make Satisfaction for 

#, Decreed accordingly. MS. Rep. Mich. 1 Geo. in Canc. Watts 

„ Creſwell. | 

25. In all Decrees againſt Infants even in the plaineſt Caſes a Day Where thera 

wt be piven them to ſhew Canſe when they come of Age. Per Lords 1 

Commiſſioners. 2 Mms's Rep. 120. Hill. 1722. — pay 


Infant he 
my, on his coming of Age and before the Decree made abſolute, put in a new Anſwer. Wrms's 
dep. 504. pl. 145. Mich. 1918. Fountain v. Caine. 
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26. If a Decree be made againſt an Infant and a Bill is brought to ſet | 
aſide for Fraud, yet it it be not fraudulent, though ic may not be in 
wvery Reſpect ſo equitable as it ought to be, but the Court was fairl 

ind fully appriſed ot every Thing at the making the Decree 1d. 
C. Macclefield ſaid the Decree might be juſt, and therefore he would 
wt fer it afide, but that had any Fraud or Surprize upon the Court 
| been 
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ner v Moore, Truſt-Eſtate to Ceſty que Truit, and the Conveyance to be ſettled by 


| : 4 MN 
416 Enfants. 


— 


been proved, he would have done it. Wms's Rep. 53 41 
| Richmond v Tayleur. 1721. 
Thid. in a 21. An Infant's Anſwer cannct le given in Fyidence againſt þ; 


* 


Note of the Cauſe it is not the Infant Anſwer, but the G uardan's, and the Gu 


ane 1d is ſworn, and not the Infant. 3 Wms's Rep. 237. Hill. f 
Infants Caſe ot W rotteſly v. Bendith. 

Anſwer by : 

his Guardian is not Evidence againſt him, becaufe rhe Infant is not ſworn, and it ;; only for mat 
proper Parties, and cites Carth 79. Eccleſton v. Perty. And where an Infant is Defending the — 
of the Subpæna to hear judgment mult be onthe Guardian and not on the Infant. dee Wrms's Mo 


Taylor v. Atwood. But where a Defendant puts in an Anſwer to a Bill brought by an 1 64: 


3 
ar, Wii 


m be. 
ardian 
733. in 


docs not reply to it; in ſuch Caſe it ſeems; the Anſwer muſt be taken to be true, in Repars 5 
Defendant, for want of a Replication, 1s deprived of an Opportunity of examining Wirneſles to Ie &c 
his Antwer; And he oughr not to ſuffer for ſuch Omiſhon in the Plaintifk So ruled at the E | 
wich ſome Warmth, by Sir Joſeph Jekyll, in the Caſe of Thurſton and Dcchair, an amy ls, (am 
2utton & Ux*. Trin. 1733. In which the Reporter was 0: Counſel with the Plaintiff, ang b. for 
oppoſed the iy of the Anſwer; for that the Plaintiff being an Infant could admit norhin much don 
it might be very Miſchicvous, if by Reaſon of the Neglect of the Plaintiſt the Intant' — and 
or Prochcin Amy, in not putting in a Replication to the Anſwer, ſuch Anſwer ſhould be read * | 
admitted to be true, though never ſo detrimental to the Infant's Inheritance. Ideo quere, * nd A 
| | 3 | | * 

29. An Executor, Adminiſtrator or Truſtee for an Infant negleg, the 

to ſue Mithin fix Years; the Statute of Limitations ſhall bind the Infant A 

3 WW ms's Rep. 309. Trin. 1734. Wych v. Eaſt India Company, x 

Ti 

$: IT TRE RO WO 4 2? Ay Ws 3 in 

0! 

2 : 4 | F R 

(O) Equity; where an Infant is Truſtee. 0 

Fr 


1. 7 Ann. cap. 19. JT Hall be lawful for any Perſon under the Are if 
1 21 Tears by the Direction of the Curt of Chan- 
cery or Exchequer, by an Order made upon hearing all Parties on the Petiti- 
on of ſuch Per/on for whom ſuch Infant ſpall be ſeiſed or peſſeſs'd in Truft, 
or of the Mortg.1gor or Guardian of ſuch Infant, or Perſon intitled to the 
Montes ſecured upon any Lands whereof any Infant ſball be ſeiſed or poſſeſed 
by way of Mortgage, or of the Perſon intitled to the Redemption to convey 
any ſuch Lands as the Court ſhall by Order direli, and ſuch Conveyance 
ſpall be good in Law. 
It muſtbe 2. A Petition being exhibited upon this Act in Chancery ſet out the 
a —_— 2 Conveyauces in Truſt to ſuch and ſuch, and that ſuch a one being Sur- 
and not by v vor W.2s dead, and the Hſtate in Law devolved upon an Infant, who 
Implication Was in Court; the Declaration ot "Fruit was alſo read, and the Con- 
only. Quare ſent of the next Heir at Law to the Infant required, and then an Or- 
x Wa. der was made for the Intanc, be her Guardian, to convey over th? 
58. 


— A Feme the Maſter, Ch. Prec 284. pl. 226. Patch. 1709. Anon. 
Covert Infant 


Truftee is not within the faid Statute, for ſhe is not capable to do ir, and the Husband is not capable. 
At the Rolls, E:dem Die ta another Caſe 


4. On the Marriage of A. with M. a Settlement was made, in which 
A. was Tenant for 99 ears, if he ſo long live, Remainder to Truſties 
during the Life of A. Remainder to rhe ht Se. Yon of that Marriage in 
Tail, Remainder to the /irft Ec. Son of any other MHurriage, Remainder 
over. They have a Son, and atterwards the Wite and both Truſtees 
died. The Son being upon a Treaty of Marriage with J. S. which 
was like to be advantageous to the Family, a Bill was exhibited by the 
Father and Son againſt the Heir of the ſurviving Truſtee, an Infant, 10 
Join in making a Tenant ts ;he Precipe in order to ſutter a Common Re- 
| covery 


|= | 


Enfant. 
tor making a Settlement on the Son's Marriage. Ld. C Parker 
reed accordingly, and that the Maſter direct a proper Conveyance, 
"(hich the Truſtee thould join. It was then inſiſted that the Heir 
0 the Truſtee (tho' an Infant) was a Truſtee within the Stat. ) Anne 19. 
and therefore it was pray'd that the Infant Truftee might levy a Fine, 
vhich muſt be good unleis reverſed during his Intancy. Bur his Lord- 
lip faid, he did not know how he could direct the Judges or Com- 
nilßone rs to take a Fine from an Infant, but let the Maſter dire a 
prope Conveyance. Wms.'s Rep. 536. 538. Trin. 1919. Winnington 
Foley. | 

; a — to whom a Truſt- Eſtate deſcends &c. is obliged to aſſign 
&, by the late Act, and in a Caſe where a Freehold and ſuheritance 
rene to an Infant who was a Feme Covert Motion was made in C. B. 
for Leave to examine her, and the Court made a Rule to do it, 
don obſtante Minoritate ſua. Hill. 6 Geo. C. B. Ld. Fitzwilliams 


Ux. | 
4 Where A. had purchaſed a Burgage-Tenure in Truſt, and the 
Truſtee died, and his Heir, an Infant, acnowledd that he was only a 
tare Truftee, and Proof being read that the Money was paid by A. 
though the Receipt in Writing was given to the Infant's Father, but 
A, had been always in Poſſeſſion of the Writings and Eſtate, being 
jos, a Year, Ld. C. King ſaid he was ſatisfied that this was but a 
Truſt reſulting by reaſon ot A.*s Payment of the Money, and it be- 
ng of ſo ſmall Value, and it being ſald his Lordſhip had made a like 
Order before, he ordered (though only upon a Motion or Petition and 
Relerence to a Maſter) that the Infant convey, ſince a Decree would 
colt the Value of the Fee Simple; But that for the future, where the 
Truft is not declared in Writmg be would leave the Cefly que Truſt to bring 
bis Bill and have a Decree. 2 W ms.'s Rep. 549. Trin. 1729. Ex Parte 
Vernon. 
7. A. owed ſeveral Debrs, and by his Will deviſed Lands in Fee to 
an Infant, charged with all his Legacies; The Infant is not a Truſtee 
within the Stat. ) Ann. cap. 19 as to ſo much of the Lands as may ſuffice 
for the Payment of the Debts and Legacies. 3 Wms's Rep 389. 
in a Note of the Reporter cices Trin. Vac. 1730. at the Rolls. 
Anon. 
8. The Statute enabling Infant-Truſtees to convey, extends only to 
plain and expreſs Truſts, not to ſuch as are implied or conſtruttive only. 
;1Wms's Rep. 387. Mich. 1735. Goodwyn v. Litter. 


un ls * * * 
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(P) Allowances in reſpect of Infants. 


. A the Father deviſed Lands and 40 l. in Money to his Son and 

Daughter; the Mother and her ſecond Husband entered on 
the real Eſtate, and poſſeſſed himſelf ot the perſonal Eſtate of Teſta- 
tor, and paid his Debrs and Legacies, and bred up and educated the In- 
lants, which amounted to more than the Income of the real Eſtate 
and the Intereſt of the 40 J. The Mother died, the Father-in-law 
otered a fair Account by his Bill, ſo that he might be allowed for Me- 
aries, and to pay the Pefendant, now Guardian to the Intants, the 
ouplus, he being indemnified by this Court; which was decreed, 
ad that the now Guardian give Security to pay the ſaid 40 J. with 
Intereſt to the Infant according to the Will, Fin. Rep. 2. Mich. 
25 Car, 2, Hall v. Yates. 
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Vern. 443. 2, Where an Infant recovers by a Decree of the Court Mi Cade ance: 
446. 8 8 with the Ia of the Intant's Ra allot bh | 4 
Maintenance, though no Proviſſon is in the Truſt tor that K and 

this is founded on natural Equity; Per Cur. 2 Vern. 236. pl. 2 I 
Trin. 1691 Englefield v. Englefield. 3 

3. 6001. per Ann. was allowed by Chancery for the Maintenance of 
an Intant out of his Eſtate. A Fit of Sickneſs colt 143 J. extraordinary 
which was allowed over and above his quarterly Maintenance; per 
Ld. Macclesfield. Chan. Prec. 559. pl. 343. Hill. 1920. Lady Satte. 
bury's Caſe. ” 

4. In a Forecloſure againſt an Infant, though the Infant has. 5s Months 
af ter he comes of Age to ſbem Cauſe &c. yet he cannot ravel into the Ac. 
count, nor even redeem, but only thew an Error in the Decree. 3 Wms's 
Rep. 352. Hill. 1934. Mallack v. Galton. 

5. An Allowance of Maintenance to a Guardian muff be in regard to 
what the Infant then bad, and not to what falls in atterwards. 3 Wms.'s 
Rep. 368. Trin. 1735. in Caſe of Chaplin v. Chaplin. 


* 8 - . - 
8 * * M . — 23 . «. - . 1 9 _= 


bee The Age (Q Equity. In what Caſes the Parol ſhall demur 


2. 
in Equity. v bin 
c . 
: 2 2 | docs 
I. HETHER the Parol ſhall demur in Equity in Cafe of a De- WY Chart 
"'Y /cent a Truſt to an Infant? See Vern. 173. in pl. 267. Trin. kurt 
1683. Creed v. Covile. Y tilhes 
2. The Parol ſhall not demur in Prior Incumbrances, nor in Truſts z. 
for Sales, but in Equities of Redemption only. E. Equ. Rep. 66. Paſch. this | 
7 Ann. in Canc. f = 19 E. 
3. Bill by a Bond Creditor again/# the Heir and the Executor of tb 4 
Obligor to have a Satisfaction of a Debt due upon the Bond out of perſonal Wl tin 1 
and real Afſets ; the Heir inf/ts that as to him the Parol ought to demur, Wy that t 
for that he is an Infant, and the Bill ſeeks to charge his Inheritance, ll jrajes 
which came to him by Diſcent trom the Obligor ; the Parol ſhall de- Van, 
mur until the Detendan: comes to his full Age, as well in this Court 25 E. 


at Law, which was not denied by Attorney-General Counſel pro 
Quer'. Ordered that the Cauſe thould ſtand in Statu Quo until the [n- \ 
tant Heir come to tull Age; but as to the other Defendant the Execu - 
tor decree to account and make a Satisfaction out of perfonal Aſſets as 
tar as they would go; Per King C. MS. Rep. Trin 12 Geo. Hazard 
v. Dixon. 1 
1. Lands are given to A and his Heirs for three Lives. A. dies; his 
Heir does not FT x by Diſcent, ſo as to have his Age, or to make the 
Parol demur, but takes as Special Occupant z though had it been in 19288 
Caſe of Lands in Fee deſcending on an Intant, the Paro! ſhould have de 
murred in Equity as well as at Law. 3 Wms.s Rep. 368. Trin. 1735-8 
in Caſe ot Chaplin v. Chaplin. f | 2 


For more of Enfants in General, See Age, Fines, Guardian, Re- 9 
coveries and other Proper Titles. =D 
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En ter pleader. 


i. 


(A) Garniſhment. | il 
Of the Plaintiſf and Garniſhee. Nr 


[Or of whom it ſhall be.] | 


_— — __ — 
— — —œ— — 


IF a Statute be acknowledged to a Dean and Chapter, and de- | 
6 livered to B. till certain Conditions performed, though this B. 
one ot the Chapter, pet if the Conuſor brings Detinue agatnſt him, 
r map ſay that it was delivered upon Condition, and Garniihmenc 
tall be granted againſt the Dean and Chapter. 13 D. 4. 8. 
: la Detinue of a Writing, the Defendant ſaid that it was delivered 
in by the Plaintiff and one B who is dead, upon certain Condition to be 
formed to deliver &c. and if the Condition be performed or not he 
bs not know, and prayed Garniſbment P. Son and Heir of B. becauſe the 
Sy Charter concerned Inheritance, and had it without averring the Death 
By turned by the Sheriff, viz. upon Surmiſe ; Quod Nota. Br. Gar- 
= tbc, pl. 26. cices 21 E. 3. 41. 
It the Defendant confeſſes that the Garnifhee has broke the Condition, 
= ſhall not prejudice the Garniſhee. Br. Garnithe, pl. 33. cites 
yk. 3. 22. 


la Detinue of Goods, the Defendant ſaid that they were delivered to 
tn or Condition, that if A. performed certain Conditions to the Plaintiff, 
dat they ſhould be delivered to A. and otherwiſe ro the Plaintitt, and 
= rd Garniſment to A. and had it, notwithſtanding that A. be 4 
5 1115 and bad no Writ pending thereof. Br. Garniſhe, pl. 38. cites 
J E. 4 2. 


_ 9 PEEP | * This by 
ER: the Plezin 
Roll ſeems to 
| it 1 * 15,341 be miſprint- 
(B) How it is to be * prayed. 32 


[Pleaded ] 


8 aN Detinue, if the Deſendant ſays it was delivered by the Plain- Br. Gar- 
5 tiff and another upon certain Conditions c. this is good, wich- 2 Je 
at ſhe wing what the onditions were. 3 ID, 4 18. b. adjudged. err 


1 | ſays the Rea- 
n ſeems to be, becauſe the Defendant and one of the Parties ſhall not try the Conditions in the Ab- 


7 


dee of the other. — Fitzh. Garniſhe; pl. 19 cites S. C. 


2. Action of Detinue of a Bog of Evidences, and of a Charter ſpecial, 

ache Defendant ſaid, that they came to his Hands as Fxecutor, and 
. bad entered into Part of the Land, and prayed Garniſhment by Scire 
bias againſt F. and per Marten he ſhall not have Scire Facias but 
ere he confeſſes the Poſſeſſion of the Thing demanded, and makes Privity 
yy” ors Bailment ; Quære inde, For Cockyn and Marten held that Scire 
eas lay well. Br. Garnike, pl. 1. cites 3 H. 6. 35. 15 


Y 


420 Enterpleader. 
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(C) What ſhall be a good Counterplea of Garniſhment, 


Br. Garniſhe 1. IN Detinue upon a Delivery to re-deliver, if the Defendant fays 

&c pl. 6. it was delivered by the Plaintiff and another Cc. it is a good 

_ Tho . Counterplea to the Garniſhment chat che Delivery was by himſelf a. 

Rianen lone, abſque hoc that it was delivered by him and the other xc. 

3 3 ID, 6. 29. h, 
arniineec 


cannot plead ſuch Plea, becauſe by ſuch Plea he varies in the Bailment from what was pleaded by the 
Defendant. Br. Garniſhe &&. pl. 39 cites 20 E. 4. 13. 


2. In Detinue of a Writing, the Defendant ſaid that it was bailed tt 
him upon Condition by the Plaintiff and he who is named in the Writing, 
and prayed Garniſhment againft him, and he had another Writ againſt the 
Defendant of the ſame Writing retarnable now, and was demanded, and 
was non/uited, and yet notwithitanding the Nonſuit Garniſhment wa 
granted againſt him; Quod Nota. Br. Garnithe, pl. 14 cites 41 E. 


2 2. | 
c 0 Detinue, the Plaintiff counted of 4 Bailment by F. G. to the D. e 
fendant to bail to the Plaintiff, and the Defendant ſaid, that the ſum. 

F. G. had brought another Writ of Detinue again/t him returnable at th4 
1ame Court, and counted upon a Bailment made by himſelf to the Defendant 
to rebail to him; The Plaintiff ſaid, that it was bailed to the Defen 
dant to bail to him, abſque hoc that it was bailed to the Defendant up 5: | 
certain Conditions performed to rebail to the ſaid F. G. Modo & FormaW inf 
& alii e contra. Br. Enterpleader, pl. 4. cites 3 H 6. 43. md /a 
4 Derinue of two Obligations, one in which he was bound toT. H. and Vit 0) 
and another by which T. H. was bound to him, the Defendant ſaid, tha . pl 
they were deliver'd upon certain Condition &c. and pay'd Garniſhmen l nt, 
againit T. H. and had ir, who came by Scire Facias, and /aid that th rar 
Obligations were deliver'd to the Defendant upon Condition that if the Plains 
tiff ſtand to the Arbitrement of A. B of all Attions &c. and this Aua — 


Per / orim'd of his Part that then every one ſhall have Lrvery of bis own Oy 
ligation, and if the one fulfils the Award and the other breaks it, that | 
who f ul/ills it ſhall have Livery of both Obligations, provided always tha 
the ſui Award be made before Eaſter next, and ſaid that the Arbitrato 
ard not make any Award before Haſter, and pray d Livery of his own Ot 
ligation. Port. upon his Conulſance pray'd Livery ot the Obligation of 
the Plaintiſf and had it, and further pray'd Livery ot the other Obligal 
tion; for he ſaid that the Obligation was deliver'd upon Condition ti; 
ſtand to the Arbitrement &c. as above, and this tulfill'd as above th: 
then the Obligation thould be deliver'd as above generally, and ſat 
that after Eaſter they gwarded that the [aid 7 H. {ould do ſuch Thing 


. J 
d da 
Wrnet 


tierefg 
31), 6 


and ſleu d what, which are not due, andihat the Plaintiff [ould do ſucll 2. TU 
Things, and fhewed what, abjque hoc that the Obligation was deliver d tions 
the Defendant upon Condition to ſtand to the Award of the ſaid Arbitratoitdiy 1 
with ſuch Proviſo as above, aud pray d Livery Markham ſaid, You oug th m 
to ſhew that you have pertorm'd the Award of your Part; Newtoliile Ga 
ſaid No; Bur Paſton contra, and that he ought to ſhew ir, for it 35. 

thewn that he ought to pertorm the Arbitrement. Port. ſaid I plead . 

tor my Speed, but not de Rigore Juris only. Brooke ſays, it ſeem "2004 
that he ſhall ſhew ir de Rigore Juris, and the other thall maintain ay 
ſame Iſſue alleging the Condition to be pertorm'd of his own Path ee 
Br, Garnith, pl. 31. cites 21 H. 6. 52. ud ha 


5. 18 
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5. In Detinue the Detendant pray'd Garzi/hment and had it again 
the Baron and Feme, which was challeng'd inaſmuch as it ſhall be intended 
« the Livery of the Baron only, and he fall have Action, and therefore 
he ſhall be warned only, and yer well here; For the one is Original and 
the other is Fudictal, and there is a Diverſity where two are warned 
where only one ſhould be warned, and where one ts warned alone where twwa 
{ould be warned, Br. Garnith, pl. 43. cites 8 E. 4. 15. 


} (D) Garniſhmient. 


[What Pleas the Garniſhee may plead. ] 
4 
* DE Garniſhee ſhall not plead other Plea but Conditions per- irrh. Ga - 
tormed. 20 I, 6. 29. b. | niſhe, pl, 9: 
* cites S. C. 


2. The Garniſhee ſhall not ſay that he hath performed the Condi- Firzh, Gar- 
tion, contained in the Obligation for which the Writ is brought. be, bes. 


he muſt 


plead that the Condition upon which the Obligation was delivered is performed. 


z. Detinue againſt an Abbot, the Detendant pray'd Garniſhment 
zainſt R. by reaſon of Delivery upon Condition &c. and R. came 
"nd ſaid upon the Scire Facias that the Abbot is depos*d, Fudgment of the 
Writ of Scire Facias, and the Opinion of the Court was, that he thall 
rot plead in Abatement of it, quod nota ; For per Babb. it is his own 
Writ, and by him he ſhall nor plead in Abatement of the Writ ot De- 
liverance, Br. Garniſhe, pl. 4 cites 3 H. 6. 4. 


(E) What Pleas the Garni ſhee may plead. 


l * Detinue, the Defendant ſays it was delivered by the Plain- *Firzh Gar- 
tiff and B. upon Condition, and prays Garniſhment. B. comes "i, pl. 4. 
WD ſays that he ſolely delivered it, and it is not a lea, for he 18 akt fich 
tued to anſwer whether the Conditions are pertormed or not, and Garniſhe, pl. 
crefore the Plea varies. 12 E. 4. 13. b. Curia. Dubitatur, 7. cites S. C. 
31), 6. 50. + 14 ID. 6. 11. | | Br. En- 
2. The Garniſhee ſhall not ſay they were delivered upon other Con- IT, pl. 
ions than the Detendant hath fail, for the Oarniſhment ts only to $'C. that 
l0w whether the Conditions are performed, and if the Defendant if Garnifhee 
ath miſtaken the Conditions he ſhall be charged by both, and ſo —_ 
if Garniſhee at no Miſchief. + 40 E. z. 11. b. 3 0. 6. 50. || 21 D. , deliver 
35. C14, 6. 11. b. Contra 43 E. 3. 28. b. ed by him 
| Nintif ſhall recover the Writing; For by the Garniſnment the Defendant is out of —_— and 
mot rejoin to the Plea of the Garniſhee. Br Enterpleader, pl. 15. cites 14 H. 6.11. Br. 
"arters. de terre, pl. 43. Cites S. C. S. P. Br. Garniſhe, pl. 39. cites 20 E. 4. 13. Br. 
"terpleder, pl. 24. cites S. C. S. P. for if he ſhould be allowed to plead fo, the Plaintiff 


have Delivery againſt the Detendant, and yet the Garaiſhez ſhould have Action againſt the 
If P | | Pefendant 
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42 2 Enterpleader. 


Defendant alſo, he having as here — 4 himſelf to both; Per Paſton; And by him the Garni * 
cannot vary from the Conditio 1 alleged by the Defendant; For ſhould he do fo, the Plaintiff 1 * 
have Delivery as above, and rhe Defendant ſhall be charged by his Folly ; quod Cockain did nt ds 
Ny. Br. Garniſhe &c. pl. 6. cires3 H 6. 30. And Nora, 65 where the Defendant in W. * 
Detinue admits the Writ and the Count, and prays Garniſhment, the Garniſhee when he comes My y- 
not plead in Aba'ement of the Wirit or the Count which the Defendant has admitted ; Quad Nota > 
Curiam, Br. Garniſhe &c. pl 6. cites 8 C. — He ſhall nor plead to the Writ, nor caſt Protection alen 
Appearance. Br. Garniſhe &c. pl. 9 cites 20 H. 6. 28. by Newton and Ake w. . 

+ Br Gurniſtment, pl. 12 cites S. C. — Firzh Garniſhment, pl. 28. cites S. C. 

|| Br Garniſhe & pl. 30 cites S. C. — Firzh. Garniſhe, pl 16. cites S. C. 

J Fitzh Garniſhment, pl. 4. cites S. C. -—— Br. Enterpleder, pl. 15. cites S. C. 


nn, ce Garnithee cannot Plead that they were delivered to the] 
Fol 3: , Detendant and a Scrauger not named. 3 B. 4 7. b 


N.B. there 1s ear” 
Ro ** * lulue 
Br Garniſſe 3. Bat vide ) H. 6. 3. 4. b. 40. b. that the Defendant ſays, that or 
&c. pl. 2). it was delivered upon Condition, without ſhe wing any Condition, and un 
_ . when theCarniſhee cames he thall ſhew the Conditions, and the Plan-. 
Garniſhe, pl. it may fay it was dellvered vpen other Conditions in certain, aud * 
6. cite S.C C. traverſe other Conditions alledged. . 
: Named ; 
tinue the G arniſbee ſhewed two Conditions, and that he had performed them, and demanded Delivery ; Ti Plait 
Plaintiff ſaid, that they were delivered upon thoſe Conditions and others, which the Garniſbee haz not per bach. 2 
formed, abſque hoe that thoſe are all &c, Br. Garnifhe, pl. 41. cites 9 H. 6. 14. 
; | 16. 
Firzh. Gar- 6. In Detinue upon a Batlinent in one County, the Defender; 
niſhment, pl. ſays it was bailed by him in an ther gc. the Garntſhee cannot 5. nd! 
s C —Br. Verſe the Bailment in this County, kor it is admitted by che Delen i: 7 
Garnihe 21 D. 6. 35 adjudged. Plant! 
&c. pl. 30. 8 fore b1 
Cites 21 H. 6. 36._——And See pl. 1. 2 ſupra in the Notes. Garniſ 
rweem 1 
7. The Garniſhee ſhall not plead a Grant of rhe Plaintiff by Dee nue 
after the Velivery, that he ſhould have the Oced upon certain Condi ware 
ditions performed, nien he had pertormed. Contra 20 I). 6. 29. terre, 
1 Garniſne, 8. Te Garniſhee cannot plead an Accord between himielf anc 17. 
5 En. the Plainutt atter the Delivery to do other Things æc. without Vii . 4 
5 P. ; ing. 40 E. 3. 12. it, and 
itzh. pl. | ft th 
28 cites S. C. * 
, bis pl 
*3r. Gar- 9 The Garniſhee may plead the Releaſe of the Plaintiff ai: ky 
puny {va the Delivery of all Debrs and Claims, and bar him. * 49 E. 3 18. 
Firzh. Gar- 13- b. Olibitatur, 39 E. 3. 23. adjudged of all Actions Relcagg 6, 
| niſhe, pl 32 Contra F 20 1). 6. 28, b. Jed t 
Cites 8. C — 5004 
Br. Garniſhe &c. pl. 33. cites 8. C. 7 | 
1 Br. Garniſhe, pl. 9. cites 8. C.-——Firzh. Garniſhe, pl. g. cites S. (. ay 
01 
. a Flat 
3 * Garniſhee may plead a Releaſe of the Plaintiff madet 3 
: m. 3 . 6. 18. | 
No Derivue 11. So he may plead his Releaſe of all Actions Perſonal atter d — 
Ded oli. Conditions broke. Oubitatur 14 P. 6. 11. ry die 
gatory, the 12. But not ſuch Releaſe made of Actions Perſonal before u -, 
Garniſhe Conditions broke. 14 I). 6. 11. " - 
paces Re- | rs 
caſe of all Actions Perſonal Meſne between the Delivery and the Releaſe Judgment fi Actio, and 19. 
held good by Markham and Paſton in avoiding Circuity of Action; For other wife the Plaintidf ou /inered 
recover in this Action, and ſhould after be barr'd in Bede upon the Obligation. But by Newton? the 


Aſcue contra. For each is Actor againt the other, and one Actor cannot plead in Bar againf 


— „ 
— 


— — 
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l and each of them ſhalt make Title to the Writing, and either of them may recover Dama- 
gr. Garniſne &c pl 9. ces 2 H 6. 28. and takes Notice that it i» not adjudged, but citcs 
E 3. 22. that It was adjudged 2 good Plea. 


13. The Garmfhee cannot plead chat rhe Writing is not his Deed 
generally or tpeclaily, fox though it be an Eſcrow, pet if the Con- 
non be perkormed the Plaintitt thall have it. 9 Þ, 6. 55. b. 11. 0. 


6. 

14 As he cannot plead that he was under Age at the making the 
pügation, tor this is in Bar of the Thing, x: Þ. 6. 11. 

15. Detinue by A. upon Bailment in indiſlerent Hands, and the Br. Brief, 
Mendans had Garuſbment againſt the Executors of the ot her Party, who n * 94 
eur d by the Garniſhment, and the Plaintiff fpew'd Indenture of the md fore 
lulment, in which it appear d that the Plaintiff and R. were oblig d in that the Ex- 


ih —4 demanded, by which the Garniſbee pleaded it to the Counter- cutors came 


hel 


a cauſe R. 15 not named, by which his Releaſe may diſcharge all the _ _ thet 
dg en, and by this the Plaintiff took nothing by his Writ, quod SS. 


zota, But th4s 15 rather by the Confeſſion of the Plaintiff than by the executor, 
7:4, Br. Carniſhee, pl. 32. cites 24 E. 3. 24. ve... who 

is alive 
med; Judgment of the Writ; And it was doubred if any other Garniſhment ſhould iflue, yoo 
te Plaintiff ſhewed Indenture of the Bailment &c. Tucl. Dig. 199. Lib, 13 cap. 12. S. 1. citcs 
Ph. 24 E. 3 5. 24 8. C. and Hill. 12 H. 4. 18. 


16. Detinue of a Writing of a Statute Merchant, the Defendant pray a 
Grniſhment and had it, and at the Day the Grrniſhee came, and the De- 
ant made Defaulr, and the Plaintiff pray'd Diſtreſs to deliver to him 
ile Writing, and the Garniſhee to him likewiſe, and yet becauſe the 
Plaintiff had counted before of Garntſhment to deliver upon Condition, there- 
fre by Award they enterpleaded betore any Livery, and thereupon the 
Garniſhee pleaded Releaſe of the Plaintiff of all Actions made Meſne be- 
nveen the making of the Writing and the Livery, and yet becauſe the De- 
tioue is determined thereby, therefore the Plaintiff was barr'd by 
Award, and this is good to avoid circuity of Action. Br. Charters de 
terre, pl. 39. cites 39 E. 3. 22. 

17. In Detinue the Defendant pray'd Garniſbment, becauſe the Writing 
was deliver A to him upon certain Condition &c. and ſhew'd what, and had 
It, and the Garniſbee ſbeu d another Condition; there per 'Thorp the Plain- 
iff thall recover and the Garniſhee is at no Miſchief; For he may 
dare another Writ againit the Detendant, and recover againſt him by 
4 pleading of the falſe Condition, Br. Garniihe pl. 11. cites 40 

3, II. 

18. Detinue of a Writing, the Defendant alledged delivery to him upon 
Lundition, and pray'd Garmihment and had it, and the Garniſbee con- 
«3d the Condition but ſaid that Accord was made between them that he 
(could make Eſtate of the Manor of D. for Life the Remainder to the 
Plaintiff, and that the Plaintiſf ſboul be there, and then the Deed 
ſould be delivered to him, and ſaid that he was always ready and the 
Plaintiff did not come, and pray d Livery of the Writing, and becauſe it 
Was accorded in another Matter than the Condition pleaded by the Deten- 
dant, and he did not ſhew Writing of this Accord, and alſo he might 
bare made the Eſtate the Remainder to the Plaintiff tho' the Plain- 
tick did not come, therefore the Plaintiff recovered by award; For he 
tid not ſay in the Negative that if the Plaintiff did not come that no Eftate 
could be made, Br. Garniſſie pl. 12. cites 40 E. 3. 11. 

19. In Detinue of an Obl:gation, the Defendant ſaid that it was de- 
livered by the Plaintiſf and J. B. upon certain Conditions, and he did not know 
/ ihe Conditions were performed or not, and pray'd arnifhment cel 
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ſex. 
Writ g 
cites 7 


. B. who came upon the Scire Facias, and ſaid that it appeared by t 
Obligation that he and three others were bound who are not Warned . Jud 
ment if he mall Anſwer ; et non Allocatur; For it may be thy ; 


Garniſbes only ſealed and delivered the Deed, and the other three not 25. | 
theretore he was awarded to Anſwer. Br. Garnithe, pl. 16. cis WW = * 
. 
- = Cells pleaded Releaſe made to him by the Plaintiff after t 
Obligation of all Debts, Treſpaſſes and Claims, and the belt Opinion 11 29. I 
that it is no Plea; For nothing is demanded againſt him in this Aa, the I 
but againft the Defendant, and the Obligor cannot be dammified in Ml (wie, 
Aci ion as he thall be in Debt, and therefore it is a good Plea in Del , but 
upon an Obligation, but not in this Garniſhment, er adjornatur & if he 4 
Br. Garnithe, pl. 16. cites 49 E. 3. 13. and by 20 II. 6. 28. «AM 4c if 
one is Actor againſt the other, therefore no Plea, and ſee 49 E. H. 6. 
thereot. * 
21. Garniſhee pleaded in Abatement of the Writ that the Baily, wit 


was made to the Defendant, and to another not named &c. Quzre, Thel! 
Dig. 199. lib. 13. cap. 12. 8. 2. cites Mich. 3 H. 4. f. | 

22 In Detinue the Farnbee came and pleaded to the Writ becauſe g 
Bailment was by two, and the one alone brought the Action, and thous! 
Garniſhee cannot plead to the Writ which the Defendant has affirme# 


and to which he is a Stranger, yet beeaufe it is apparent therefore pe 


Cur. both ſhall bring the Action in Common by the Opinion of the Court] 14 H. 
| and this as Amicus Curiæ. Br. Garnithe, pl. 22. cites 12 H. 4. 18. TA 
Thel. Dig. 23. In Detinue of an Obligation the Defendant /aid, that it was d (ch a 
200. lib. 13. wered to him by the Pla:niff and one Hillibrond, upon certain Crndition if ful 
cap. 12 S. 3. % performed, to deliver to the Plaintiff, but if mot then to the Defendant 1H 
cites 3 H. 6. "I | 211. 
35. SC. and he did not knew if the Conditions are performed &c. and prayed 32. 

Scire Facias againſt Hillibrand to warn him, and had it, and the G Plain 

niſhee came and ſaid that where the Stire Facias is Hillibrondius his Mam intai 

is Hillibrondus ; Judgment of the Writ. Strange ſaid he is ohe the I 

me in an Obligation rte Name of Hillibroncdiut; judgment &c. and J. N 

the Opinion ot the Court was that the Garnithee hall not have the Plea WM here 

Br. Garnithe, pl 2. cites 3 H. 6. 37. uf, 
Thel Dig. 24. In Detiuue the Detendant prayed Gsrniſhment upon Conditio fear 
199. lib. 13. to deliver &c. by which upon the Scire Facias returned the Garniſta i n ce 
be 8 2 came and pleaded that the Plaintiff is excommunicated ; Judgment 1t ht not \ 

hall be amwered; and per Cur. he thall have the Plea, and is Party ?ror 
well enough be ore that he has made Title to the Writing; for ſudg- gt. 

ment ot the Damages ſhall be. given againſt him, by which the Plan- mii 

tiff ſhewed Letters of Abjolution pending the Writ ; Weſtbury demanded WM ciras 

Judgment ot the Writ becauſe he was once diſabled pending the Writ, 1 

et non allocatur. Br. Garnithe, pl. 3 cices 3 H. 6. 40. e 
Such Plea 25. Where Nit is brought againſt an Abbot, Carn:ſhee cannot ſay ths v 
1 the Abbot is depoſed in Abatement ot the Scire Facias. Thel. Dig. 199. WM D. 
Abatement lib. 13. cap. 12 8. 3. Cites 3 H. 6. 41. un 
of the 0M 


Sci Fa. or of the Original. Thal. Dig. 186. lib. 12. cap. 17. S. 9. cites S. C. 


26. Detinue by a Feme Sole where the Count was that the Bailment u 
made by the Plaintiff, the Garniſhee was mot recerved to ſay that the 
Feme was Covert with ſuch a one at the Time of the Bailment in Abate- 

ment ot the Writ or Count. Thel. Dig. 200. lib. 13. cap. 12. 8. 3. 
| „ Eites 3 H. 5. 4. J 
2 * 27. In Detinue the Defendant pray d Garniſt ment by Delivery of the C 
cap 12. S. 4. Writings upon Condition, and had it; The Plaintiff counted of Delivery 
cites Paſch. at D. in Middleſex, and the Garnifhee ſaid that at another Time the 
5 15 6.3% Plaintiff brought ſuck a Writ againſt the Defendant, and l N 


has. 


* 
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guluert at C. in London ; Fudgment of the Writ ſuppoſing it ia Middle- 


6x, Babb. ſhid him] anſwer, For the Detendant has admitted the 
\\rit good, therefore you ſhall not abate it. Br, Garniſhe, pl. 2). 


cites J H. 6. 34 


23. The Garniſhee ſhall nor plead falſe Latin to the Writ as Party, s.P. And 


but as Amicus Curie. r. Garnithe, pl. 42. cites 9 H. 6. 39. ſo of Martet 
| | apparent in 


the Count, but no foreign Matter, Thel. Dig. 200. lib, 13. Cap. 12. 8. 5. Cites S. C. 


29. In Attaint it was agreed arguendo that Garniſbec ſpall not plead 
n the Writ of Detinue to abate it, but in a Thing apparent as Amicus 
(urit, and not foreign Matter, and he ſhall have Oyer of the Declarati- 
% but the Plaintiff ſball not declare de novo againſt him; but per Babb. 
if he comes at the it Day he ſhall have Oyer of the Declaration, 
tur if he comes by the Exigent, not. Br. Garniſhe, pl. 8. cites 


H. 6. z5, & 39. 3 f | 

zo. In Detinue if the Defendant prays Garniſpment becauſe the Obliga- 
ten in Demand was deliver d to him and one C. upon certain Conditions &c. 
ind the Garuiſbre comes and ſays that be alone delivered the Obligation, 
the Plaintiff ſhall recover the Writing ; For now they do nor agree in 
the Livery, and the Defendant is out of Court by the Garnithmear, 
ind cannot reply or rejoin to the Plea of the Garniſhee; quod nora. 
And if the Detendanr ſays falſely it is his Folly, and if the Garniſhee 
ys falſely this is his Folly. Br. Charters de Terre, pl. 43. cites 
14H. 6. 11. i | 

f 1. Scire Facias iſſued againſt the Feme and another as Executors of 
ſuch a one; rhe Feme ſaid that ſhe was Covert with ſuch a one who is 
in ful] Life &c. Thel. Dig. 200. lib. 13. cap. 12 8. 6. cites Hill. 
21 H. 6. 29. Quære. | 

zꝛ. Per Newton, where Defendant alleges the Delivery to be by the 
Paintiff and . M. upon certain Conditions, and does not ſhew what in 
wrtain, there the Garniſhee may vary trom thoſe Conditions; But where 
the Detendant ſays that the Bailment was made by the Plaintiff and 
J. N. upon Condition by the Plaintiff alleged, and prays Garniſhment, 
there the Garniſbee cannot vary from the Conditions alleged by the Plain- 
if; and ſo to the Place, where the Defendant ſays that the Day, 
ſear and Place in the Declaration, the Plaintiff and J. N. bailed up- 
n certain Condition, and prays Garniſhment, there the Garniſhee can- 
not vary from the Place, and this affirmed to be the Entry per Brown 
Pothonotary ; by which it was agreed, that the Plaintiff recover 
w2init the Detendant his Chattels, and his Damages againſt the Gar- 


uſßee, and 14 H. 6. 11. agrees with Newton. Br. Garniſhe, pl. 30. 


atas 21 H. 6. 35. | | 
33. In Detinue the Garniſbee all plead Recovery of the Writings in 
Demand, in Action of Detinue againſt the Defendant and the Plaintiff be- 


"we the Bailiff's of D. in D. upon ſuch an Action, where the Bailiffs of 


D. had Conuſance of the Plea, and a good Plea, Ouzre if the Deten- 
ant ſhall not be charged again, becauſe he has nor denied the Detinue 
iow? and if the Recovery be good, by Reaſon that the Sheriff in 
ſuſticies granted this Conuſance to the Bailiffs? Br. Garniſhe, pl. 46. 
dates 34 H. 6. 47. 

34. In Detinue the Defendant pr d Garniſhment and had it, and 
came the Garniſbee, and ſaid that at another Time he brought ſuch an 
tion by Fuſticies before the Sheriil, where the Defendant had Garniſb- 
Ment of the now Plaintiff who made Default, and this Garniſbee there re- 
lader d the Thing in Demand againſt the now Defendant, aud pray'd there- 
Livery, and it was in Doubt if the Detendant ſhall have charg'd 
unſelt to the Plaintiff Wh his Folly, becauſe he had not * 
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the ſame Recovery in Bar, Quære; For it ſeems that as long as E 
cution is not made a Man fthall repair to his new Original, and chen 1,1! 
plead De Novo, Quæte, For now the Delendant had Notice that the 
Judgment was given againſt himſelf, Nota. Br. Detinue, pl. 11 
dites 34 H. 6 4&7}. 4 
35. In Detinue of Charters the Defendant pray'd Garniſhnent againſt 
. and had it, and the Garniſhee came and /ard that F. P. pax, 10. 
and to the Feme now Plaintiff and her firſt Baron, and to the Heirs of þ, 
Baron, and the Baron died without Iſſue, and the Garniſhee is Heir to hin 
and the Donor deliver d the Evidences to the Baron in Salvation of his |y. 
heritante, after whoſe Death his Feme got the Evidences and too angle 
Baron now Flaintiff, who alien'd in Fee and deliver'd the Kvidences ty (6; 
Defendant, and the Garniſi.ee as Cefin and Heir of the firſt Baron, and 
ſhew'd how Coin, enter'd tor Alienation ro his Diſinheritance, and ſo it 
belong'd to him to have the Evidences &c. Aud per Laken, the Feme 
thall have che Charters for Term of her Lite, but Littleton contra 
and that by the Alienation they belong'd to the Heir; Laken ſaid, No, 
Sir, For we cannot have Cui in Vita after the Death ot the ſecond By. 
ron; bur Littleton faid, Vet we may have them during the Lite of tte 
ſecond Baron; But by him in this Caſe becauſe the Eſtate was made to 
her and her firit Baron, and to the Heirs ot the Baron without Deed. 
and the ancient Charters deliver'd to tlie Baron alone in Salvation of 
his Inheritance, the Femie can have none of them. Contra of the 
Deed ot the ſame Eſtate, though it had been deliver'd to the Baron 
alcne; For all that touches his Eſtare the ſhalt have, and no more, 
Br. Charters de terre, pl 11 cites 34 H. 6. 1. 

39 The Garni// neut iſſued againſt Baron and Feme upon Surmiſe that 
both were Parties to the Bailment, and the Baron came and prayed Fude- 
ment of the Writ of ire Facias brought _— him and his Feme &c; 
Yer he was put to anſwer, but with a Saving to them. Thel. Dig. 
200. Lib. 13. cap. 12. S. 8. cites Mich. 8 E. 4. 16. 

40. The Garnithee ſhall plead Ontlawry in the Plaintiff. Thel. Dig, 
200. Lib. 13. cap. 12. S. 7. cites 11 E. 4. 14. 


(E. 2) Writ, Proceſs &c. in Garniſhment, againlt 
whom. 


1. IN Detinue the Defendant pray'd Garniſbment againſt the Baron and 
Feme, and had it, and the Baron return'd Dead, and a new val 
niſhment iſſued againſt the Feme, quod nota. Br. Garnifhmeot, pl. 
15. cites 44 E. 3. 33. 34. | 8 
2, Obligation was deliver'd upon Condition, vit, If the Obligor Plaintiff 
pay 20/. ro F. K. that the Deed ſhall be deliver d to him, or otherwi/4h 
to deliver it to the Obligee, and the Obligee brought Action of Detinut,} 
and the D?fendant pray'd Garniſhment againſt F. K. to ſay why ht did 
not receive the Money, and the Plaintiff to have delivery of the Baal, and 
had it, and the Sheriff return'd Nihil, and at the Alias he return dt 164m 
F. K. was dead, by which Garniſhment iſſued agaiuſt the Heir and Execu- 
tors, and the Sheriff return'd that he had neither Her or Executors, aud 
that the Biſhop r D. adminiſter becauſe he died Inteſtate, by Which 
Proceſs iſſued againſt the Biſhop who came by Attorney, who recetv d the 20 44 
upon Condition, that is to fay, If his Matter ought to have them to fe- 
rain them, and otherwiſe re- deliver them to che Court, and found 
thereof Surety. Br. Garniſhe, pl. 44. cites 48 E. 3. 30. 3 
3. Condition 


— 


fl 1 6 
znd tl 
urn 
he Ou} 
cites | 


Warne 


——— —— 


Enterpleader. 427 


—Conditiou ot the delivery ot a Deed is zo deliver it to the Maker 
# be by rea/onavle Garniſhment levy a Fine to the Obligee 15 Paſch. &c. 
ol the Obligee ſued Writ of Covenant to levy the Fine, and the Sheriff 
urn the Obligor ſummon'd, this is not ſufficient Garniſhment; For 
e ought to be warn'd by che Party himſelt. Br. Conditions, pl. 39. 


dies 11 H. 4. 18. 


In Detinue of Charters the Defendant pray'd Garniſhment againſt 
N. and had it, and four Scire Factas's and all return'd Mihil, and the 
Sniff pray'd Delivery ot the Writing; Hank. ſaid, You cannot; 
For he ought to be warn'd, and it was ſaid to him by che Court, that 
þ ſue till he be warned, quod nota, Br. Garnithe, pl. 21. cites 12 


A Detinue the De/endant pray'd Garniſhment againſt two, and the 
we was dead, by which new Garmſyment iſſued againſt him who was 
live, Wit Hou roceſs againſt the Executors ot the other who was dead. 
5. Garniſhe, pl. 23. cites 12 H. 4. 23. 

6, In Detinue of two Writings the Defendant pray'd Garniſhment 
gain/t two, and had it, and the Scire Facias return d that the one was 
warned and the other dead, and the Scire Facias was abated as it ſeems ; 
for it was awarded that he ſhould ſue a new Sczre Factas, and it does 
not appear it againſt the Executors only, or againſt che one, and the 
Fxecutors of the other. But by 19 H. 6. 32. the one had Idem dies, and 
- Scire Facias againſt ihe other. Br. Garnithe, pl. 24. cites 14 


421. * 

F By the Death of Garniſbee, the Wrir ſhall not abate, but Re-ſum- 
uns ſpall Iſſue againſt the Deſendant, and Scre Facias aguinſt the Execu- 
tors of the Garniſhee. Br. Garnithe, pl. 7. cites 9 H. 6. 36. 

$ In Detinue ot an Obligation the Defendant ſaid, that it was de- 
lver'd to him by the Plaintiff and one C. upon certain Condition &c. and 
tecauſe C. is dead pray'd Garnithment againſt his Executors and had it, 
ind it does not appear it they were were named or not; Ic ſeems they 
were not. Br, Garniſhe, pl. 34. cites 14 H. 6. 11. 

9. In Detinue the Deiendant pray'd Garniſhment againſt two, and And ſuch a 
dire Facias ilſued, and the Sheritt return'd the one warned and the other ans 25 
kad, by which ittued Scire Facias againſt the Executors ot the Deceaſed, 1 
and Idem dies to the other who was return'd warned. Per Markham, where he 
by the Death of the one the firſt Scire Facias was abated, therefore the who was 
new Scire Facias ought to have been awarded againſt, the one, and the 8 
txecutors of the other; But Newton and tor. Cur. was againit him, ou 214 wes 
ad that it was well as above, quod nota. Br. Garniſhe, pl. 29. Cites quod nota, 
19 H. 6. 9. and Quærc; 


| For it was 
ſaid there, that the Contrary thereof was adjudg'd Anno 24 Ibid, 


to. It the Sheriff returns the Garniſhee warned, and does not ſay by 
Tales &c. Probos et Legales homines, yet this is good if the Garniſhee 
ppears; Contra it the Garniſhee makes Default. Br, Garniſhe, pl. 
45. cites 33 H. 6. 31. 

11. In Detinue the Defendant fhew'd that the Writing was deliver'd by 
the Platutiff and F. N. and pray'd Garniſhment againſt him in the Coun- 
* E. which was return'd Nihil, and Alias iſſued, and return'd as 
ove, by which he praz'd Garn ſhmeut in the County of NM. upon ſurmiſe 
= Aſſets there, and had it. Br. Garniſhe, pl. 26, cites 6 E. 4. 11. 


(F) 
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(F) [Garniſhment.] 
Judgment. 


8 P. and the 1. 1 F the Garniſhee comes at the Day, and the Plaintiff and Deſen 


Phila _ dant make Detaulr, the Garmlhee ſhall recover. 40 E.; 19. 


were in Mifericordia. Br. Garniſhee &c. pl. 13. cites 40 E 4, 29. and fo are all the Editions, b 


it ſ-ems it ſhould be as here in Koll, 40 E 3. 39. and there the Year Book lays, Et fic vide & No! 
Sc. Mich. 39 E. 2. fol. 29. the Garniſhee cannot have Judgment to recover by the Default of + 
Detendant, Fitzh. Garnifhe, pl. 29. cites 8 C. 


Fitzh. Gar- 2. Tf there be an Enterpleader in Raviſhment of Ward, he that 
wp ods is not Party to the Writ may plead the Releaſe of the Plaintiff. 20 0 
ö 6. 29. | | 
3. Ik the Garniſhee be returned warned, and does not appear, ng 
Damages ſhall be recovered; 20 E. 4. 13. b. 


0 . : 5 
1. 8 * * 


— 


; (G) In what Actions. 


Br Euter. . FF one brings Detinue upon a Bailment, and the other upon # 
pleader, p 


17. cites Trover, there ſhall be an Enterpleader. 39 O. 6. 36. b. 


S. C. Firzh. Enterpleder, pl. 9. cites S. C. —— In this Caſe, and fo if the Defendant is chary- 
ed with a ſeveral Bailment by each of the Plaintiffs, there they ought to have ſeveral Actions; Roll 
Rep. 130. and ſays, that according to this are 19 H. 6.3, 9 H. 6. 17. 17H. 6, 22. and 39 H.6 55. 
But the Reporter adds a Remark, that 39 H. 6. is adjudged contra as to the Trover. 


2. If A. brings .Onare Impedit againſt B. of the Advowſon of C. and B, 

brings ſuch a Writ againſt A. there if A. will aver that the ſecond Yuare 

Impedit is brought of the ſame Avoidance as the firſt 1s brought, then they 

ſhall enterplead ypon the Writ of elder Date, and other wite not, Br. 
Enterpleader, pl. 26. cites 19 H. 6. 68. | 8 

In Mrit of Ward and Account Garniſhment does not lie, but it tw 

ſeveral Writs of Ward are brought there lies Enterpleader, and in Dat 

 Garniſhment does not lie. Br. Garniſhe, pl. 38. cites 14 E. 4. 2. 
Br. Garniſh, 4. It Garniſhee will bring Detinue againſt the Defendant, then the 
5 P39 cites Plaintiff in the firſt Action and he thall interplead, Quod Nota. Br 
Enterpleder, pl. 24. cires 20 E. 4. 13. 


— : 6 
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(H) For what Caves. 
[Or the Reaſon of Enterpleader.] 


nd. io „TIE Cauſe of Enterpleader is, for that the Defendant ſhall 


not be charged to two ſeverally where no Default is in him. 


9. cites 8. Q 


39 D. 6. 36. b. 


2. In 
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2 In Detinue of Charters againſt one, the Defendant caunct have 
mire Facias to warn a Stranger to ſee if he can make Title, if he does not 
.u/e/s the Poſſeſſion of the Charters demanded and make Privity of Bail- 
wrt, Contra Babb. and Cokayne, therefore Quære; and per Marten 
they may 1 ihe Bag, Contra Babb. and Cokayne. Br. Enterpleder 

z. cites „33. wk 
N ' But 122 there, that no Enterpleader can be unleſs both the Par- 
ies have ſeveral Actions pending. Ibid. 


* 1 


(I) Upon what Delivery. 


L Nterpleader ſhall be upon a joint Delivery or ſeveral. 39 I). s. C & 8 P. 
6. 30. b. 1 1 
130. 


—_—_— 


(K) At what Time it ſhall be made, 


Fol. 734 
— 


IF the Goods & Writs] are not returned at one Time, but one gib. En- 

declared the laſt Term, and the Defendant imparled, and now terpleder, pl. 
the other brings an Action, yet they ſhall enterplead. 39 1). 6. 9. cites. C. 
36. b. 


(L) / what Caſes there ſhall be an Enterpleader. 


. IF two brings ſeveral Detinues againſt J. S. for the ſame Thing, pitzh. En- 


if the other, for the Enterpleader is given for the Security of the De- 
endant, that he be not twice charged, and he hath waived that Be⸗ 
nefit, 18 E. 3. 22. b. 

2. Though the Garniſhee cannot vary in the Bailment from the Plea 
of the Dctendanr, as to ſay that the Delivery was by him alone, 
where Detendant had pleaded that it was by the Garniſhee and the 
Plaintiff, yet he may have Writ of Detinue apain/t the Defendant allo, 
and there the Plaintiff and he ſhall interplead. Br. Garnithee &c. pl. 
39. cites 20 E 4. 13. 

3. Where the Garniſbee comes, and the Defendant makes Default, yet 
none of them ſhall have Delivery of the Writing, but ſhall enterplead. 
Br. Garniſhe, pl. 33. cites 39 E. 3. 22. | 

4. Detinue of two Obligations, the Defendant ſaid, that M. bad anc- 
ther Writ againſt him of the ſame Obligations returnable the ſame Day, 
which two Plaintiffs delivered ts him the Writings upon Condition &c. and 
he his ready to render to whom the Court ſhall award, and the Plain- 
ills appear'd, and were awarded to enterplead. Br. Enterpleader, 
pl. 8 cites 12 H. 4. 18. 

5. But if the Writs had been returned at diverſe Days another Pro- 
cs ſhould have been awarded. Ibid. 
5 R 6. If 


* _ 
* 
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if the Detendant will acknowledge the Action of one without a terpleder, pl. 
Prayer ot Enterpleader, they ſhall not interplead upon the Bequeſt 14 ci S. O. 
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6. It /evera! Præcipe quod reddats are brought againſt one Tenant 
d] 


they ſhall not enterplead tho* Damages are to be recovered, but ue 
one has recovered, the Tenant is diſcharged againſt the others. Br. Enter. 
pleader, pl. 4. cites 3 H. 6. 43. 

7. It one be found Heir to the Tenant of the King in one County, and 
another found Heir in another County, there they thall enterplead betone 
any of them ſhall have Livery. Br. Enterpleader, pl. 5. cites 9 y 
6. 17. | f 

3: Where they do not agree in Bailment, they ſhall not enterpleaq 
For here is no Privity, and it the Detendant lays talſel y it is his Follt 
and it the Garniſhee ſays talfely it is his Folly, Br. Enterpleader pl | 
15. cites 14 H. 6. 11. | I 

9. It 1 bail Deeds which concern the Land of my ſecond Heime, to rebail 
to me or my Heirs and die, and my Heir by my firſt Feme brings Detiny, 
and the Heir by the ſecond Feme likewiſe, they ſhall interplead ; per 
Forteſcue, quod Curia conceſſit. Br. Eaerplesder, pl. 11. cites 19 
H. 6. 3. 4 19. 

10. It * agreed Arguendo, that if Diem clauſit extremum iſſues, and 
one is found Heir, and a Mielius Inquirendo iſſues, and another 15 fond 
Heir, and both come into the Chancery and pray Livery, they there f 
enterplead betore either ot them ſhall have Livery, Br. Enterpleader, 
pl. 6. cites 35 H. 6. 19. " 

1 1. Detinue of a Che/# with Charters, the Defendant ſaid at the Diſtreſz 
that it came to him as Executor, and that F. N. had brought ſuch a Writ 
againſt him of the [ame Cheſt and Charters in th: ſame C ounty, returnable 
at the ſame Day that the Diſtreſs in the other was recurn'd, and brug 
the Cheſt into Court, and prayed that the might enterplead, and they were 
awarded to enterplead upon the eldeſt Writ, and not upon the Original re- 
turn d now, Br. Enterpleader, pl. 7. cites 37 H. 6. 23 & 33 H. 
6. 25. | 

12. And Per Cur. it the Writs had been in diverſe Counties, or returns 
able at diverſe Days, they cannot enterplead, bur the Writs ſhall be 
awarded returnable ar one and the ſame Day, and then they ſhall en- 
terplead. Ibid. a 

13. But it they vary in Declaration, as the one declares of a Cheſt ſeal, 
and the other of a Cheſt, and ſhews what is in the Cheſt, they ſhall not 
enterplead. Ibid. 

14. Biu it was ſaid, that 38 H. 6. two Writs were brought in tw 
Counties, and each declared by Invention, and they were awarded to 
enterplead. Ibid. | 

15. Enterpleader ſhall nt be granted unleſs Defendant alleges that bath 
Parties demand one and the ſame Thing, Br. Enterpleader, pl. 22. cites 
8 E. 4. 6. by all the Juſtices. 

16. Traverſe, two Offices were, by the one it was found General Tai 
and a Daughter Heir, and by the other ſpecial Tail and the Daughter 
traverſed ; For the other claimed as Cin and Heir Male; Per Conisbie 
where two claim by one and the ſame Anceſtor they ought to enterplead. 
Br. Enterpleader, pl 16. cites 21 H. 5. 35. 

17. And Per Palmes, where one is foun Heir and within Age, and 
another is found Heir to this ſame and of tu! Age, they ſhall enteiplead; 
For it is to one Anceſtor, and by one Ticle. Ibid. 

18. Contra where they claim h {ever s! 767.44 as here, to which Gre 
vel and Conisby agreed. Ibid. | 
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(M) In what Caſes for @ Collateral Reſped. 


IF Two bring“ ſeveral Detinues, they ſhall not enterplcaded * Apainſt 
| | if thetr W rits be not returnable ar one and the ſame Day. 9 D. one and the 


ſame Perſon. * 


6. 18. Curia. Br. Enter- 


pleader, pl. 
5. cites 9 H. 6. 17 


2 If two bring leveral Detinues, and the Defendant prays 
that they my enterplead, they may interplead if they are preſent 
iu proper Perſon. 179 E. 3. Jo. b. | | 
Z, ＋* not it thep or any of chem are not preſent in proper Per 
17 + 3. 70. U. 

2 But a Writ ſhall iſſue to warn them to come in proper Perſon 
it Day. 17 E. 3. 70. b. | | 

5. Ik ſeveral Perſons bring ſeveral Writs of Right of Ward, return- Fi:zh. En- 
ible at che ſame Day, and the Defendant pleads #c and prays erpleder, 
that they may interplead, yet they ſhall not interplead without lit- 10 
mg a Scire Facias againſt them, ro whom the Plea is not pleaded, to; 3 Fry 
be in Court at a certain Day. 30 E. z. 4. b. adjudged. bring ſeveral 
Ward againſt one and the ſame Defendant, there upon the Matter ſheumn in Form by the eee 
the Plaintiffs ſhall enterplead the one with the other. Br. Eaterp leader, pl. 27. cites 24 E. 3. 


6. If ſeveral Writs of Detinue [are brought], and the ane declares 
of Bailment in the County of H. and the uther in the County of D. 
there they ſhall not be compelled ro enterplead, but the Defendant 
ſhall anſwer to hot h; For it is in ſeveral Counties, and was of a Box of 
Charters, Br. Enterpleader, pl. 14. cites 14 H. 6. 2. 

7. It two bring ſeveral Actions of Detinue of a Box ſealed with certain 
Charters, the one of Bailment in one County, and the other of Bailment 
in angt her County, yet it the Detendanr prays it they fthall enterplead 
s well as it both Actions were in one and the ſame County ; For the 
barlment is not material, but the Detinue. Br. Enterpleader, pl. 19. 
cites 5 E. 4. 25. 


NJ) In what Caſes. 
Privity upon Actions. 


„ IJ two bring ſeveral Detinues of Charters, and the one counts Br. Enter- 
| ota Bailment to re deliver, and the other demands them by pleder, pl. 
Title to the Land, they ſhall not interplead, becauſe there is not 1 
a {rtvity of Bailment between them, and the Oefendant is 64.74, x4. 
not chargeable to him who makes Title to the Land but for the cerpleder, 
Land, but to the other for the Bailment, and it he re-delivers to pl. 5. cites 
his Bailor, he is not chargeable to the other, any ſo he is at no Mit: eee 
chiek. * 19 D. 6. 3. Contra. + Y. 6. 17. Sec. pl. C8. 
cites 19 H. 
2 19,———-+ Br. Enterpleder, pl. 5. cites S C. — Fitzh Enterpleder, pl. 8 cites S. C. 


2. In 
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2. In a Dctinue one Plaintiff demands a Bag of Charters ad 1 
another lualntiff demands certain Charters in the Bag, ag belongm 4 
to him, «gainit an Executor, becauſe the were in his Hands 5 
* — any Bailmenr, quzre whether they ſhall interplead, ) 
| 36. 1 
* Fitzh. En. 4. Jt one brings Octinue againſt B. and counts upon a Deliver, 
terpleder, to re- deliver tu hun, and another brings Detinue againſt him alſy 
Sec and counts fo allo, and if here be not any Privity of Batiment be 
Er Ener- tween them yet they ſhall enterplead to a+ oid the double Charge at 
pleder,.pl rhe Detendant, and alſo becaute the Court cannot know to w hg, 


twat > hap to deliver the Deed ii both recover. “ 3 . 6. 44. Curia, for per- 


pl. 11. cites haps the Detendant found it. £Oubitatur, 11 I. 6. 19. b. 
19 H. 6. 3 - 0 \ * . 1 b p 
4 19,.__—— Br. Traverſe per &c. pl. 68. cites 19 H. 6. 3. 29. 


(CSAL” _ 4. [And] upon ſuch ſeveral Detinues; if the Defendanc ſays that 
> he found it, and rraverſes the Bailmenr, they ſhall enterplead, for then 
*%r Enter. he is Chargeable as well to the one as to the other. 7 . 6. 2: 
3 1 19. 0. 6. 3. Clir ia. 
. 9. 8. T. 
[ W e any mention of the Traverſe] where the two Writs were returnable the ſame Day cites 
§. C. Fitzh Enterpleder, pl 3. cites S8. C. 
+ Br. Enterpleder, pl. 11. cites 19 H. 6. 3. 4. 19 
Br. Traverſe per &c. pl. 68. tites S. C. 


Fitzh. Enterpleder, pl. 5. cites 8. C 


Br. Enter- , 5. So ik he ſays that they delivered it jointly, abſque hoc that 
pleger pl they delivered it as they have counted. 19 ÞÞ. 6. 3. b. 


il. CItCS 19 | . 
H. 6. 3 4. 19.—Fitzh. Enterpleder, pl. 5. cites S. C.——Br. Traverſe per &c. pl. 68. cites . C 


* Firzh. En- 6. But it is otherwiſe if he does not traverſe the Bailment, for if 
terplecder, there was a Batlment he is chargable only to the Batlor; and may) 


pl. 2. cites 


. plcad in Bar againſt the others.“ 7 . 6. 22. f 19 Þ, 6. 


+ Firzh. En- ; 
terpleder, pl. 4. cites 8. C,— Br. Enterpleder, pl. 11. cites S. C. 


1 7. J rwo Detinnes are ſeverally brought againſt an Executor 
pleder, pi, becauſe of his Poſleſſion, they ſhall enterplead, becauſe he is not 
J ces. P. more chargeable to one than the other. 9 Þ, 5. 18. 


Br. Enter- 8. 80 for the ſame Reaſon, if they are brought againſt a Manf 
pleder, pl. who found the Thing demanded, they ſhall enterplead. 9 0. 6. 18. 


5s. cites 9 
H. 6. 17. & P. 


— En- 9. In Detinite, if they count of ſeveral Bailments, the Defendant 
ar Jag may ſay it came to his Hands as Executor, abſque hoc that he had 3 
S 3 their Delivery, and then the ]Ilaintiffs ſhall mterplead, 19 
; + . 3. ; 
*&P. greed 10. Ik two bring ſeveral Writs of Ward againſt me ar the ſamel] 
Ver there is Day, they ſhall enterplead * 3 D. 6. 44 9 I, 6. 17. b. Curla$ 
no Privity + 19 . 6. 3. b. | 
by which | | f 
they ſhould interplead. Br Enteroleler, pl. 4. cires ; H 6. 43. S. P. without any Mention 
of the ſeveral Writs being brought ar the ſame Day } Zr. Enterpleder, pl. 5. Cites 3 H. 6. 43, 44 

+ Br. Enterpleder, pl. 5. cites 8. C 

+ Firzh. Enterpleder, pl. J. cites S. C. 


Mt Bur otherwiſe if they bring Ravichment of Ward, 9 Þ, 64 
18. b. : 


20 
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12. In Detinue, ik the JPlaintiff counts of a Delivery to re- deliver, It was a- 


the Detendant ſhall not have a Scire Facias againſt any othet but him mo PE 
A Was privy to the Deltvery. 3 9. 6. 44 fendant in 
Writ of De- 
ne ſhall not have a Sci. Fa. to warn a Stranger witheut aflegine Privity of Patlment. Br. Garniſhe 
& pl. 3. cites 8. C. — Br. Enterpleder, pl. 4 S P. tites 3 H. 6. 43. 


13. Tf two bring leveral Writs of Detinuc, and each counts up- Br. Ente r- 


at ſeveral Places in the ſame County to re-deliv pleder, pl. 
-na Delivery at ſevera me C to re-deliver, ff Pont 


tie Detendant ſays the Delivery was by the [laintiffs upon Condi- 5. C. and 
ion, and does not acknowledge whether the Condition is pertormed, that the Sci. 
they Call interplead, becauſe the Deſendant cannot traverſe the Place re Hacias if- 


the Delivery, this being in the lame County, 8 0. 6. 30. b. ad 4e; 


| f For nan con 
judged. {tut judiciali- 
ter Whether 
two Actions are of one and the ſame Writing till both have counted, Fitzh. Entcrpleder, 


pl 4 Cites S. C. 


14. But it had been otherwiſe it Ocliverics had been in ſeveral * Br. Enter- 
Counties, for there the Detendant might have traverſed the Place. N N 


O. cites 
8 0.6. 31. f 14 0. 6. 2. S. C. 
Fitzh. En- 
terpleder, pl. 4 cites S. C. Zr. Enter pleder, pl. 14, cues S. C. 


15. Ik one brings Detinue, and counts of a Delivery by kim- 
elt and one J. 8. in equal Hands, upon Condition &C, If J. S. brings 
Jetinue alſo Againſt the ſame Oetendant, and counts ot a Delivery 
by himfelt alone, they ſhall not enterplead upon this Matter. 14 
V. 6. 11. b. Qnzre. ; 

16. Detinue ot Charters by oze who counted by Title to the Land as 
Har, and F. N. brought ſuch a Writ againſt the Defendant returnable the 
ſue Day, and counted upon Bailinent made to the Defendant, and the Da- 
ant broug ht the Charters into Court, and ſaid that he was ready to de- 
liver them to whom the Court thould award, and prayed that the Par- 
ties interplead, and the Opinion of Babb. Fulthorp, and Martyn was, 
that they ſhould interplead, but Paſton contra, becauſe the one counted 
upon Bailment, and this is the Folly of the Defendant ; and Brown 
Clerk ſaid, that 3 H. 6. they interpleaded, where the one counted as 
Heir, and the other upon Bailment ; For it may be, that at the Zime of 
ihe Bailment the Defendant did not know of the Title. Br. Enterpleader, 
pl. 5. cites 9 H. 6. 1”. | | 

t7.And there it was agreed, that he who finds a Deed, and an Executor 
ſtall nct be charged but only to him who Right has; Contra upon ſeveral 
bailments 3 For there is Folly in the Detendant, Ibid. 

18. Where a Man is to bring a Party into Court by Garniſhment, he 
ought to make Privity of the Bailment, viz. that it was bailed by both 
von Condition &c. and pray Scire Facias againit the other. Br. Enter- 
pleader, pl. 5. cites 9 H. 6. 17. 


3 8 (O) 
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(O0) At what Time it ſhall be. 


1. 1 ſeveral Writs of Ward by divers againſt one Man, If they „ 
pray that they may interpiead, though all che Writs of the 
Plaintiffs are returnable at one Day, And ſo they have Day all to 
this Day, yet Proceſs thall iſſue ro warn them, and they ſhall not e 'Y 
terplead beiore Garnithment* 30 E. 3. f. b. 9 
2. In Detinue, the Defendant prayed Garniſhment, and had ir, and 4 
Scire Facias &c. and at the Day another Man brought another Writ of 
Detinue returnable the ſame Day, and all appeared, and the Defendant ® 
prayed that they might interplead, and per Littleton and Choſe they 
cannot; F or the Defendant is out of Court to pray it by reaſon of the Y 
Prayer of the firſt Garniſhment; Quære. Br. Enterpleader, pl. 2; 
cires * 125 1 71 A 8 2 
3. it A ound Heir to B. by one Office of Land held of the Kine in 
Capite, and C. is found Heir io him likewiſe 4 the ſame 1255 * : 
Office, and both are within Age, there they have no Remedy but to ttay 


till tull Age, and then they thall interplead. Er. Enterpleader, pl. 28. 

Cites 1 H. 7. 14. N 

* n 

30 

4 

the 

(P) Upon what Merit it ſhall be. * 

Cu 

x. E & : pon 4 6 

D E Enterpleder ſhall be upon the Original. 22 E. 4 439. Wl 

2. Jf two bring ſeveral Detinues, the Enterpleader ſhall e n de 

upon the Original ot che eldeſt Date, if the other hath not counted mh, 

* Br.Enter= 4, So it ſhall be though he that is Plaintiff in the Original of lateſt WY © 

pleder; pl. 2. Dare had firit counted. * 3 . 6. 20. t 19 I). 6. 4. b. Curia. t 39% lis 

cites 8. 4 N a C0 
— Fitch. D. 6. 37. b. || 12 0.4. 18. =. 

Enterpleder, | | 7 pra; 

pl. 1. cites S. C. And in ſuch Caſe there is no Miſchief ; For he who brings the ſecond Writ 8 et 
ſhall have every Advantage which he might have had in his own proper Writ in which he was Pla- 12. 

tiff, Br. Enterpleder, pl. 26. cites 19 H. 6. 68. 1 g 

+ Br. Enterpleder, pl. 11. cites 19 H. 6. 3. 4. t9. 4 It. 

+ Br. Enterpleder, pl. 1. cites 39 H. 6. 36. S. P. I N 

Br. Enterpleder, pl. 8. cites S. C. 4 * 

q 0 

Firzh. De- 4. [ But] if the Writs are of one and the ſame Date, he that fit 1 


tinue, el. 14- comes and demands an Anſwer, or counts, ſhall be Plaintiff andy 
A the Enterpleader ſhall be upon his Original. 19 D. 6.4 b. 1 
Firzh. De- 5. Or otherwiſe be ſhall be JIlaintift whom the Court ſhall aſſiga, 
ey = 14. 5 * Cale where the Writs are of one and the ſame Date. 19 Dl 
Fy Upon Enterpleader he, who has the Writ of tlder Date, fir/t counts 

againſt the other, and the other ſhall defend, and fo they did. Br. 
Enterpleader, pl. 11. cites 19 H. 6. 3. 4. 19. 

5. He who has Vit of younger Date thall anſwer to the other Who 


has WIit of Elder Date. Br. Enterpleader, pl. 17. cites 39 * r 


Y 
4 


——— — 
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g. Three ſeveral Writs of Detinue of Charters were brought againſt * All the 


ne and the ſame Man, and were awarded to enterplead at the Prayer of Editions of 


he * Detendant upon the Matter ſhewn, and the Evidence tender'd, (Fianeic) 


ad they enterpleaded to rhe Writ of elder Date, and ſo they interpleaded but it ſhould 
wery one againſt the other ſeverally, and the Bar oft the one is his be(Defend- 
Title gan the Plaintiff, and the other, and ſo three 1//nes. Br. En- ant and ſo 


is the Lear- 
erpleader, pl. 20. cites 4 E. 4. 9. * 4 


amm_— 


(Q) Upon an Enterpleader, who ſhall keep the Thing 
demanded, 


„ IN ancient Time the Thing demanded ought to remain in 
Court. 12 I. 4. 6. | 
2. But now the Uſe is, that the Defendant ſhall keep it till it be * Br. Gar- 
tried, and not the Court, * 12 ID. 4. 39 I), 6. 38. | niſhe, pl. 22 


Cites 12 
=4as 4G 


3. In ſeveral Rights of Ward, if the Parties ate awarded to enter- 
d, they may pray that the Detendant find Sureties to keep the 
. and 8 have him in Court at a Day, and it ſhall be granted. 
0 C. 3. 5. Be 
4. Bur the Plaintiffs ſhall not find Sureties not to take the Mard in 
the mean Time. 30 E. 3. 5. b. 


5. Pending the Writ for the Thing, the Defendant cannot de- Pitzh. Gar- 


liver if ro any Party without award of the Court. 12 H. 4. 6. b. niche, pl. 22. 


Curia. cites S. C. 

6. Tf the Defendant prays Garniſhment, and the Garniſhee comes 
and pleads againſt che Plaintiff, the Defendant cannot after deliver 
the Writing to the Hlaintiff, 39 E. 3. 23. 

J. Ward by the King againſt E. who ſaid that ſhe did not claim any 
Thing but by Cauſe of Nurture, and that H. F. had brought ſuch a Writ 
455 her, and that the Infant is here ready at the Bar, as he ought upon 
this Plea, ready to deliver to whom &c. and there ſore Day was given to 
a certain Day to enterplead &. and at the Day they both appear*d and 
pra d that the Infant might be deliver'd to them in common quouſque & c. 
et non al locatur; For it is not forma Juris. Br. Enterpleader, pl. 
12. cites 24 E. 3. 38. 65. 

8. In Detinue the Detendant pray'd Garniſhment againſt D. and had 
it, and-at the Day the Garniſbee came, and the Defendant made Default, 
and neither the Plaintiff or the Garniſhee could have Livery before 
they had enterpleaded, quod nota, by which the Garniſbee barr'd the 
4d by his Releaſe of Actions. Br. Enterpleader, pl. 13. cites 
0 E. 3. 22. 


(R) Phader 
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(R) Pleader by the Defendant after an Enter pleader. [ 
[And tc what Purpoſes the Defendant ſhall be ſaid tg [ 


* 


be in Court or not | 


af.” 


— 


Pas. 


. 7 HEN the Deſendant hath prayed Garniſhment he is our of 
hath pray'd Court to plcad any Plea. 12 . 4. 6. b. 

Garniſhment : ; 

and has Proceſs againſt the G arniſbee. Br. Garniſhe, &c. pl. 20. cites S. C. 


A 


bl 


& 
Z . 
r 
0 3 


Br. Garniſhe a, But he hath a Oay in Court to deliver the Writing to whom! 

ed oy the Court mall award it. 12 I. 4. 6. b. L 

N 3. The Dekendant is not demandable before Judgment given, but 

_ he is, becauſe he is to deliver the Thing demanded, 12 6.4 

: 4. Alter the Garniſhee comes in, and pleads 2 the Plaintiſ, 

the Detendant cannot ſay the Condititions are broke on the Part ol the 

Garniſhee, and fo the Plaintiff ought to have judgment. 39 E. 3. 23. 
Curia. 

F. In Detinue of an Obligation Defendant ſain that it was delivered to 
him by the Plaintiff and one M. to hold till certain Conditions were per- 
formed, and then to deliver to the Plaimiff, and pray ed Scire Facias 
againſt M. to enterplead, and brought the Writing into Court which was 
not ſealed, and ſaid that he is ready to deliver it to whom the Court foul 
award &c. and by the Opinion of the Court, becauſe it is not ſcaled, 
the Parties cannot * upon it; for it is not ſuch a Decd as the 
Plaintiff demands, and it the Plaintiff ſhall grant it he ſhall co: 
recover other Deed; Quzre inde; and ſo ſee that upon ſuch Demand at 
Enterpleader, the Deed ought to be brought into Court; Nota. Br. Eu- 
terpleader, pl. 1. cites 2 H. 6. 16. 5 

6. Two Perſons brought ſeveral Writs of Detinue againſt the Deten- 
dant of a Charter, the que conveyed as Heir to the Brother, and th: 
other as Heir to the Siſter ; the Defendant ſaid, That no ſuch Brother, 
and fo to Iſſue. Br. Enterpleader, pl. 2. cites 3 H. 6. 20. | 

7. In Detinue of an Obligation the Defendant prayed Garniſhment and 
ſpewed the Writing ; The Plaintiſf ſaid that the Writing which the De- 
fendant ſhew'd is only an Eſcrowe without Seal, and not the Obligatim 
which he demanded, and the Defendant ſaid that it is the ſame Obligati-Y 
on which was bail'd to him. And per Marten, if the Garniſhment thall} 
be granted upon Eſcrowe the Plaintiff by this accepts it to be the Deed | 
which he demands, Quære; tor the Defendant here confeſs'd the Deti- 


mie of the Obligation implicative. Br. Garnithe, pl. 40. cites 2 H 
6. 16, 
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(S). Judgment. 
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1 an Enterpleader he prayed by the Defendant between the 
Plaintiff and T. S. upon the Count of the Plaintiſf, which ſup- 4 
dies it to be delivered to him or T. S. upon Condition, and the | | 4 
Plaintiff and T. S. pour, at the Return, and the Petendanc makes 4 
betnult, Pet they thall enterplead, and the PlaincitF thall not have 1 
|udgment. 39 E. 3. 22. h. becaule the JIlaintiff Himſelf hath ſup- 
zoſcd it to be upon Condition. | ll 

2. If two bring ſeveral Detinues for one Thing, and the Defendant 1 
prays that they enterplead, and delivers the Thing to the Court, and A 
tefore the Award of the Enterpleader one diſcontinues his Suit, the N 
other ſhall not have Judgment to recover, becauſe they were not | 

jd 


S 


- 
=, 


awarded to enterplead. 11 I. 6. 19. b. 
z But ocherways it Had been it he had diſcontinued His Suit | 
after the Enterpleader awarded. 11 I), 6. 19 b. 

4 Tf a Recovery be had upon an Enterpleader, Judgment ſhall be“ Fitch. 
given co recover the Thing demanded againſt che Detendant, and not Judgment, 
cant che Garnithee, * 3 I), 6. 18. + 7 I, 6. 45. 30 E. z. 6. b. ad: v2 Cites i 
judge d. 4 Br. Gar- | | 


15 . niſhee &c. 
pl. 28. cites 8. C. S. P Br Detinue, pl. 47. cites 1. E. 5. 3. ——-= Br. Charters de Terre, 
pl. 5, cites 9 H. 6. 36. — Br. Garniſhe &c pl. 7. cites 8 C ——— $0 upon Judgment given 
tor the Plaintiff upon a Lemurrer in Law. Br. Garniſhe &c. pl. 10. cites 27 H. 6. 2. 9 


5. So the Garniſhee ſhall recover it againſt the Defendant, 3 TJ, 6. | 
4. b. | 


[S. 2] | Damages. ] 


6. Tf the Defendant prays Garniſhment to know whether the Con- In Detinue | | 
ditions are performed, And the Garniihee comes and ſays nothing, yet of Writings 


the Plaintiff ſhall not recover any Damages againſt the Octen- {tr char | 
dant, becaule he was not bound ro deliver it till very Notice ot the ar ance "1 
Pertormance Of the Condition. 9 . 6. 39. b. pleaded, if | 

he Plaintiff ql 
recovers the judgment of the Writings it ſhall be apainſt the Defendant and of the Decent — | 
the Garniſhee. Br. Detinue, pl. 9 cites 33 H. 6 27. x | 


* * 


7. Ic the Garniſhee comes the firſt Dav, and cannot deny the Con- 4p 
ditions to be broke, or makes Detaulr, the JIlaintiff ſhall not recover Fol. 737. i 
any Damage againſt him, becauſe he yath nor delayed him, which VS | 
is the Caule that Damages are given againſt a Garniſhee. 8 0. e J. ö 


6. 11. tings, where 

: ; : the Defen- "7 
dant prayed Garniſhment, and the Scire Facias ſerved againſt the Garniſpee, and he made Default, there Mi 
the Plaintiff recovered againſt the Defendant, but no Damages. Br. Detinue de biens, pl 25. cites 

21 H. 6. 35. — S P. And per Aſcue, where the Garniſee appears and the Plaintiff makes Default, 

the Garnifhee ſhall recover againſt the Plaintiff his Damages, ad quod non fuit reſponſum. Br. Da- 

mages, pl. 43. cites 21 H 6. 35. $6.--—=— If he comes and ſays nothing the Plaintiff ſhall recover 

the Writing detained, but without Damages. Br, Damages, pl. 05. cites 36 H. 6. 26. 


1 | .-.$..f 
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: RE <2,-2 . . — TURALLY 1 

A By oY 8. Ik two bring Detinue + againſt another, and they interpleag. 
4 12 N ſhall recover Damages againſt che other. 8 D. 6 3 
+. - * a 3 [1! | 


pl. 10. cites 9 Ut 
9 H 6. 18. | IS. 

Br Damages; pl. 68. cites 8 H. 6. 4. 3. S. P. accordingly, becauſe each is Actor againſt the bn 
other ; Per Strange, 2 - | 


| 
j| Fitzh. 9. Tf the Garnifhee pleads with the Plaintiff, and it is . 4 
e againſt him by Verdict, the Plamntu hall recover Damages add 
$.c— him. 49 E. 3 13.b, 7 6. 6. 45. b. 8 Y. 6. 5. Io I), 6. 8. b. 


S.P. gr. f|20 I. 6. 29. b. = 1 
3 Judgment Mall be of the Th ih 
I. 47 cites 1 E. 5. 3. judgment ſha of t ing detained againſt the Det „ 
o ** Damages 0. the Garniſhe, Br. Detinue de "hw, pl. 47. cites 857 K 4 3 — 1 A | 
ters de Terre, pl. 5. cires 9 H 6. 36. Br Garniſhe &c. pl. 7. cites S. C. —— , b. gut = I 
Body of the Garniſhe ſhall not be put in Execution becauſe he was not Party to the firſt W rir : - Kc. 
Nota, but it all be of Goods or Chattels or Land. Fbid. pl 28. cites 71 6.25; a Br B,. 4 on t 
ecutions, pl. 49. cites S8. C. — 90 
gs "uy . 4 
7 CS 16. The fanie Law if he plead with the JAaintiff, and it be 24. e 
* 5 2 : ky 0 2 * N 
p 3 paged againſt him by the Court. 49 E. 3. [13.] 3. b. 3 . 1 
6. 6. 18. an 
Plaintiff . 2 3 4 4 
demurred in Law to the Plea of the Garxifhee and adjudg ed for him, and judgment was pi 3 I 
mages againſt the Garniſhee. Br. Garniſhe &c. pl 10. cites 27 H. 6. 2. They ons 49 E. 8 — | they 
trary, becauſe it is upon Demurrer which is the Default of the Court; For there is no other Delayin Y | 
the Garniſhee, but in Default of the Court by their not giving Judgm-nt immediately. | - 
bl 
Br. Garniſhe 11. So ff it be adjuged againſt him upon Default. + 8 H. 6. 5. But ; x 
Ec. pl. 2. the Sarniſhee, if it pats with him, tall not recover Damages againtt * 
28 115 the Detendant. Contra, 3 Id. 6. 40. b. | 
arniſhee was warned and made Default, and the Plaintiff recovered the Writi b ages 
againſt the Garniſhee, nor againſt the Defendant. n | Def 
tf Br. Damages pl. 68. cites S. C for by the Interpleader of the Garniſhee the Defendant is wholly _ 
excuſed of Damages, and che Garniſhee has taken Matter on himſelf. = 2 
5 i 1 
+ kr. D. „12. [But] If the Inqueſt paſs for the Garniſhee he ſhall recover i ” 
Mages, pl. 0 7 1 ' ' : | 1 
I = 22 — Damages againſt the Plaintiff 4 8 P. 6. 5. 13 I). 4. Damage F. 4 
Firzh. Da- 131. 9 . 6. 39. 20 I. 6. 29. b. =... 
mages, pl. cites 
28 Ihe, pl. o cites S. C S. P. Br. D 
itzh. Garnlſhe, pl. o cites S. C. ———- S. P. Br. Detinue de Biens, pl. 47. cites 1 E. 5. 3. — 
Br. Garniſhe, pl. 7. cites 8. C. Wann $1 
* Br. Dama- 13, So ff two bring Detinue againſt another, and upon his [Iray- _ 
ges ph. Wn. er, they enterplead, if the Inqueſt paſs tor him who enterpleads upon WM © 
— Firch, The Original of che other, he ſhall recover Damages againſt the 
Damage, pl other. 28 I), 6. $. 5 * 
21. cites 8. C. | ſat 
S. P. and not againſt the Defendant — BT Enterpleder, pl. 5. ſays Quod Nota, and cites 9 H. 6 Br. 
17. —Scepl.8 S. C & S. P. ü 2 
' ; 2 the 
Br. Dama- 14. The Recovery againft the Garnithee is for the Delay after the ll tis 
85, e i Writ purchaſed, 8 P. 6. 11. Bu 
. of which 8 H. 6. 11. is a Continuation, —-Fitzh. Damage, pt. 21. cites 8 H. 6. 4. which is WW tend 
4 Comencement of this Caſe cited here. Ih. 


S. P. And 15. Detinue of a Box of Charters againſt P. who came and ſaid thi) 
9 the Box was delivered to him by the Plaintiff aud to others, and pray'd A 
lad Afiſe Scire Facias againſt them, and had it, who came and made Title to the 
«gainft the Land and pray'd Livery, and the Plaintiſt ſtewel Freſment made of F 


Enterpleader. 439 


% Late he has, and pray d Livery, and it was long in Doubt Plaintiff of 
"ſe Deeds were in the Box, and to whom they belonged, and at theſe Charters 
+ Thirn qpened the Box and delivered to every one the Kvidences which . in De- 


un belonged 3 quod nota ; and the Plaintiff recover'd Damages againſt redo 


n ho came by Scire Factas &c. Br. Garniſhe, pl. 18. cites 3 by Default, 
1. 4 7: et the 

4 ; | ; . laintiff 

:4 4.11 not recover his Damages in this Action of Detinue to the value of the Land, per tot. Cur, 
IM 5. Charters de terre, pl. 18. cites S. C. 


* = 4 


16. In Detinue the Defendant ſaid the Writing was delivered to him * S P. Br. 
» the Plaintiff and one R. upon certain Conditions to be performed to deli. Detinue de 
ar to the Plaintiff, and if not to deliver it to the ſaid R. and pray'd _——_ 
Ganiſhment againſt R. to know if the Conditions were performed 6. . 
de. and there it was agreed that the * 1 of the Writing up- Garniſhe, 
n the Enterpleader between the Plaintiff and the Garniſhee Ha be Fl. 10. cites 
quinſt the Defendant, for he has the Poſſeſſion thereot, and of the Da- ha 
mages it ſhall be againſt the Garniſbee, quod nota, Br. Detinue de 
liens, pl. 3. cites 3 H. 6. 18. 

17. And it is ſaid elſewhere, that the Proceſs of the Execution there- 
of is Diſtringas againſt the Defendant to deliver the Writing, and 
Fiert Facias againſt the Garniſbee ot the Damages. Ibid. 

18. It a Man brings ſeveral Writs of Detinue againſt three, and 
they enterplead, he tor whom the Jury paſſes ſhall have Damages 
zgainſt rhe other; For every one is Actor &gainſt the other. Br. Dama- 
ges, pl. 68. cites 8 H. 6. 4. 5. 

19. Where the Plaintiſ recovers the Jadgment ſhall be of the Charters 
demanded, and if they are burnt, there he ſhall recover all in Damages. 

Br. Detinue de biens, pl. 27. cites 21 H. 6. 35. 

20. Note, that the Entry ix that be recover the Writings againſt the 
Defendant, and that he have Delivery againſt the Garniſhee. Br. De- 
tinue de biens, pl. 25. cites 21 H. 6. 35. 

21, The Judgment of the Writings (hall be againſt the Defendant, and 8. P. Br. 
d the Damages againſt the Garniſhee if he pleads ; quod nota. And Damages. 


reit was apon Demurrer, and the Plaintiff recovered Damages a- x” pool 
gunſt the Garniſhee, Br. Damages, pl. 11. cites 2) H. 6. 2. 2 41 
| it be found 


forthe Garniſhee, he ſhall recover Damages againſt the Plaintiff, quod nota. Br. Damages, pl, 145. 
as 1 E. 5. 3. 4. S. P. Br. Damages, pl. 68 cites 8 H. 6. 4. 5. 


22. And the ſame Year, fol. 4. the Garniſhce was returned Warned, 
ind made Default, and therefore the Plaintiff recovered, and no da- 
mages againit the Garniſhee, nor againſt the Detendant ; For there he 
5not delay'd by the Garnithee. Br. Damages, pl. 11.cites 27 H. 6. 2. 

23. And in the ſame Caſe above it was ſaid, that where the Judg- 
ment is upon Demurrer «por the Plea of the Garnifhee the Plaintiſt 
all recover no Damages; For there the Delay is in Detectu Curie. 
br. Damages, pl. 11. cites 27 H. 6. 2. | 

24. In Detinue, the Detendant prayed Garniſhment, and had it, and 
the Scire Facias returned the Garniſhee did not come, by which the Plain- 
tiff recovered the Thing demanded, and no Damages againit the Defen- 
Cant, nor againſt the Garniſhee. Brooke ſays it ſeems that the De- 
_—_ appeared at the firſt Day. Br. Damages, pl. 191. cites 27 


0. 4 


(J) How 
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(T) [How pl. 2. And] How much Damage. pl. 1 


B.. Dama- 1. IF the Plaintiff counts but to the Damage of 20 l. vet more 
Steer "To? Damage may be given to him againſt the Garniſhee, for he 
deen does not declare this againſt the Garniſhee, 8 Þ. 6. 5. 4 


by Martin | | | 4 f 
and Strange, and ſays that at Dayanother Paſton and Strange held that he ſhall recover According 5 


to the Diſcretion of the Juſtices. Quere.-——Firzh. Damage, pl. 21. cites 8 H. 6. 4. S. C. 


. 


Firzh En-. 2. In ſeveral Writs of Ward brought by Two, if the Detend 4 
erg prays that they enterplead, and alter the Plaintiffs agree, and — I 
Fc that it be delivered to them in common, pet the Court ſhall not Ma 


tel 


delo! 


tant 
+ BY 


5. | 
whet 
ein 


— 


— — 


(U) When the Recovery is had, what Remedy there ii 

ſhall be againſt him that has the Thing. ll i 

ri 

K | WY | or 

f. Scire Facias ſhall be awarded asainſt the Defendant uh 

3 has the Cuſtody of the Thing demand. 39 9. 6. 38. dhe 
TRIS * 2, A Diſtreſs ſhall iſſue againſt him to deliver the Thing. 4 E. n 
cites 50 3. 39. 1 
Br, Charters. de terre, pl. 5. S P. cites . 6. 36. | iſhe & 9 a 

Ibid. pl. 13. S. P. cites = E. z. 29. by i ſhould be 40 x _ 121 1 oh — 
. (oli 

3. In Detinue of Charters the De/endant alleged Livery by the Plain Lal 

tiff and two others, and prayed G arniſhinent againff them, and had it, and he 

at the Day they made Title to the Charters, and the Plaintiff made wth gt 

Title, by which the Court had the Box, and delivered to every Mat falle 

thoſe which to him belonged Br. Enterpleader, pl. 25. cites 7 H. 4. 3 ol 

4. Where the Plaintiff recovers, the Fudentent ſhall be of the Chatte!s * 

demanded, and Diſtreſs jhall iſſue againſt the Defendant to deliver thef - 

Br. Scire Chattels. Br. Detinue de biens, pl. 25. cires 21 H. 6. 35. 20 
Facias, pl. 5. A Man ſhall not have Hire Facias in Detinue of Charters to warn . 7 
4. cites 8. C. 4 Stranger, unlets he acknowledges rhe Potfefhon of the Charters, and G mu 
makes Privity of Bailment ; per Marten ; And by him the Court mayf ll 

open the Bag to ſes what velongs to hum, and what to the other, in the Al. " 

ſence of the oe Party, which Cokain and Babb. expreſsly denied, and 1a 

ſaid that they cannot judge to whom they belong by ſeeing them, andy * 

that Scire Factas lies againſt a Stranger , Quere inde. Br. Charters "ohh 

pl. 2. cires 3 H. 6. 35. 8 t 

6. The granting of Scire Facias upon Carniſlment in Detinue again * 

the Hur g J. N. and againſt the Ordinary. por a Surmiſe that he 18 CE 

dead without Executors, 18 not Error; Per Brian. Br. Error, pl. 193. = 


cites 14 E. 4. 1. 
For more of Enterpleader in General, Sce other Proper Titles. 


Entry. | 


Entry. 


. 
* — —— 


(A) Congeable. 
In what Caſes. [And How.] 


I the Conuſee of a Stature ſues an Extent, by which the Lands 
| of the Conuſor are ſeiſed into the Hands of the King, and 
iet a Liberate is ſued, the Conuſee may after enter into the Land 
xtore the Liberate executed, for this Liberate 15 a ſufficient Mar⸗ 
ant for his Entry, Dubitatur, 15. 38 Eltz. B. R. between + Co. B. 
: Butler and Wallts, Intratur, 37 Cl. Rot. 200. M. 40, 41 Eltz. 453 (bis) pl. 
3, R. (Y between Sr Thomas Gerrard and Caudiſb, per Curiam, 48 ad 
where the Entry was not good, becauſe the Liberate was void, e, 
ang made to the Sherift to deltver the Land to Himſelf. e contra 
2 Ik the King ſeizes certain Lands, upon witch an Juſter le FRAA 
\layn is fued to the Eſcheator co deliver this Land to the Party a- * Fol. 738. 
gain, he may after enter into the Land betore any Execution ot the 
tit. D. 33 El. B. B. agreed, becauſe there is a judgment given 
deore that the Hands ot the King ſhall be removed. Cro. E. 463. 
3. Upon an Elegit, if the Sheriff takes an Inquiſition, though the * pl 8 
Shcriff does not deliver the Land to the Party Plaintiff, yet the iin che 
Plintifl may enter preſently after the Jnquiſition taken, betore che Cac'of Bur- 
Return thereot to the Court, without any Liberate ta him directed. er v. Wallis. 
"Wl. 3 Car. B. R. between Ler and Browly, per Curtain, In⸗ 
tratur, M. 8 Car. Rot. 68. where an Action on the Tate was 
ought agatnſt the Sheriff, for returning that he had delivered the 
Land to the ]Alatntiff upon the Inquiſitian taken, where he retuſeg 
0deliver it, and lo the Return talie, though it was objected he 
light have entered; But the Court fad, this was only in Miti⸗ 
ſation of Damages, and his Return talſe, and theretore an Action 
po! the Caſe lay againſt him. | IIb 
4 In Aſſiſe, the Lord diſtruined lor Rent pending Ai of the ſame 
bent; The Aſſiſe thall abate ; Quod Nota; For Diſtre/s is in Law an 
inry into the Rent, as it ſeems. Br. Aſſiſe, pl. 302. cites 29 Aff. 52. 
J. ln Affiſe, Tenant in Tail is bound in a Recognizance, and the Land 
s delivered in Execution by Hlegit, as the Motery of the Land which the 
Necogniſor had, and the Tenant in Tail died; The Iſſue in Tail may 
well enter; Quod Nota, by judgment. Br. Entre Cong. pl. 17. cites 
8 AL 5. 
6. In Aſſiſe, Tenant in Tail after Poſſibility of Iſſue extinct aliens with, 
Harranty, he in Remainder, or in Reverlion, may enter notwithitand- 
ag the Favour of the Warranty; Quod Nota. Br. Entre Cong. pl. 
4. cites 43 Atl. 24. 
7. It the Tenant in ſpecial Tail has Iſſue and aliens, the Iſſue cannot 
ener; For he cannot be Heir in the Lite of his Father. Br. Taile & 
Vones, pl. 31. cites 45 E. 3. 25. 


s [7 8. Where 


— — 


En try. L 


g—_ 


are two ſeveral Titles, one by Forteiture, and the other by Determi- 


8. Where a Feoffment is made upon Condition, which Feber A 1,7 W 
ſo that there are divers Deſcents, there it the Condition be broke? „ 
the Deſcents, or atter, the Feoffor or his Heir may enter notwithſft. 72 
ing the Deſcents, for the Land is bound by the Conditions rays 4 
where a Man recovers Land, and daes not enter till after Deſcent x” 1s 
Ent. Cong pl 130. cites Littleton, tol. 94. | x. _ 
9. Where a Man willed that his Exccutors fLould ſell, and died and th " 
Heir entered and was diſſeiſed, the Executors may ſell, and theretore oy 
Vendee may enter, tor he has Title of Entry only. Br. Entre Gig 
I. 138. | «4 
: 10. If a Man enters with Force upon his Diſſeiſor, by which he is | 
ſtored, yet the Difleilec {who was the firſt Piffeiſor] may enter. 
þ 4 

3 


— — 


have Aſſiſe. Br. Entre Cong pl. 110. cites 22 H. 6. 18. # 
11. Tenant dies without Heir by which the Lord entred by E(ch4,; ® ente 
there he who by Rig, has Paramount may enter; tor a Diſcent we. 4 51 
away an Entry, but Eſcheat does not take away an Entry. Br. En... WM ,* 
ng. pl. 112. cites 37 H. 6. 1. 1 
12. It Diſſeiſor, Intruder or Abator enfeoffs his Father and dies ſeiſed BB 
and the Land deſcends to the Offender, the Party may enter. Br the 
Entre Cong. pl. 119. cites 5 H. J. 6. | Liv 
13. y it ſuch Offender enfeoffs 2 Stranger who dies ſeiſed, and his Har! des 
enters and efeoffs the Offender, the fitſt Ditleitee may enter; but ag ind um 
Strangers the Defcent thall hold Place; per Keble, which was not de-! 5 
nied. Br. Entre Cong. pl. 119 cites 5 H. J. 6 rele 
14. If J. infeoffs N. and atter it is enadted that all Eftates made by * 
F. to N. ſhall be void ; there J. may enter upon N. Br. Entre Cong. 'l we 
89. cites 5 H. 7. 31. J 5 
15. A Man may enter after the Year or within the Year by Fine Rey 
Executory. But ſee Firzh. Entre Congeable in Fitzh. 51. that alter of 
Deſcent after ſuch Fine he cannot enter, but ſhall have Hire Frias in 
againſt the'Tertenant. Br. Entre Congeable, pl. 108. cites 15 H. J. 5. 1 
and lays, this appears by the Argument there. had 
16. Leſſee for Years Remainder tor Life, Remainder in Tail to Liſke * 
for Years. Leſſee for Tears made a Feoff ment in Fee with Warranty and = 
died. Remainder-man tor Life died, Reſolved that the EntyY 
of the Iſſue in Tail is lawtul, notwithſtanding that the Diſſeifin was % 
done to another E/tate than that which was to be bound by che Warranty, for 
Le. 39. pl. 105. Paſch. 26 Eliz. C. B. King v. Cotton. Ct 
17. What may be reduced by a Real Action may be reduced by an Entry, 1 

as in one Acre in the Name ot more, and this was obſerved by the 1 
2 tor an inlallible Rule. Noy. 108. Trin. 2 Jac. C. B. Nichol's » 
ale. 0 
18. Where one has Fudgment to recover, (it his Entry be lawful) - 


he may enter without Se Factas, and without ſuing Execution; Per 
Cur. D. 379 b. pl 26. Marg. cites Mich 3 Jac. B. K. | 

29. It Tenant for Life levy a ine, Remainder in Tail may enter 
now or have five Years after the Death ot 'Tenant tor Liic, tor they 


nation of the Eitate, and for this to have two ſeveral hive Years, for 
it he compels the Remuiinder-man to enter preſently, he ſhall be bound 
by all the Charges of Tenant for Life. Arg. Luc. Rep. 217. Mich. 
4 Car. C. B. Thomas v. Kenns. . 

30. After Recovery in Fjictment one may enter without the Hberiſf, 


for the Aſſiſtance is only to preſerve the Peace. Per Cur. 2 Sid. 156. or 
Paſch 1659, in a Nota. Ca 
40 

Wh 

lot 


(A. 2) By J 
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Entry. 


(A 2) By whom it may be. 


i, IF the Tenant in Præcipe quod reddat aliens pending the Writ, and 

the Demandant recovers by Judgment, and the Tenant brings a 
Writ of Error as he may well and recovers, the Alienee may enter. Br. 
Entre, Cong. pl. 51. cites 12 All. 41. | 

2. It my Tenant for Life be difſeiſed and will pot enter, yet I cannot 

eter. Per Finch, tor clear Law. Br. Entry Cong. pl. 120. cites 
0 E. 3. 5. 
f z. A Man of gon ſane Memoriæ made a Deed of Feoff ment and Letter 
Attorney to deliver Seilin ot the Land in Chivalry and died, the 
Friend of the Heir within Age entred, there the Lord may enter tor 
the Ward, for the Feoff ment is void; Contrary if he himſelf bad made the 
Livery, as it ſeems, and it ſeems here that none can enter but the Pri- 
dir, tor the Lord pleaded entry of the Friend of the Heir, and not by 
imſelt immediately. Br. Entry Cong. pl. 106. cites J H. 4. 12. 

4 If Leſſee for Life of a Diſſeiſor makes Keoffment, and the Diſſeiſee 
releaſes to the Feoffee, the Entry of the Diſſeiſor for the Forfeiture is not 
congeable; Per Littleton. Cited D. 339. a. pl. 44. in Caſe of Black- 
aller v. Martine, | 

5. Tenant for Life, the Remainder for Life, the Remainder in Tail, the 
Remainder tothe Remainder for Life, Tenant for Life, and he in Remain- 
der for Life joined iu a Feefmen by Deed; Per Curiam he in Remainder 
in Tail may enter tor Forteiture of both their Eſtates; for he in Re- 
mainder joining, is particeps criminis. It the Tenant for Lite) himſelt 
had — a Feoffment, he in Remainder tor Life might not enter, 
becauſe he had not Eſtate of Inheritance. D. 239. a. pl. 44 Mich. 
16 & 1) Eliz. Blackaller v. Martine. 

6. Leaſe to three for 80 Years, and in the End of the ſaid Leaſe 
was a Clauſe, that if they died within the ſaid Term, that then the Les 
ſo might enter, A. Grantee of the Reverſion makes a new Leaſe there- 
of to B, tor 21 Years to begin after the Expiration, Determination, 
or Surrender of the former Leaſe. The three Leflees died within 
the Term. B. cannot enter betore A. has entered, for it is in the 
Election of A. it he will take Advantage of the Condition and de- 
teat the Leaſe, but that ought ro be by Entry, and none can make 
ſuch Entry but Leſſor himſelt, or by his expreſs Directions. 3 Le. 
269, pl 263. Paſch. 33 Eliz. C. B. Anon. 


(A. 3) Barr d. By what Act. 


N Aſſiſe, it was held and adjudged, that where one abated up- 
on another and the Abator or Diſſeiſor made a_ Ferſſment or Leaſe 

for Lite, and fo over, ſo that one is in by defegſible Title and hath 
Cauſe of Warranty by Reveriion or ſuch like, that in this Caſe he 
0 W-072 the Abarement or Diſſeiſin was made canner enter upon Him, 
who bas Warranty againſt other Perſons, notwithſtanding that there be 
ot any Deſcent to rake away the Entry, but only the Loſs of the 
Warranty. 


1 
| 
"1 
| 
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Warranty. Br. Entre Cong. pl. 48. cites 1 All. 13. and 11. E Pa; 7 
cordingly. Contrary at this Lay. JE 3 

2. He who liſtrains tor Kent, and has Clauſe of Re-entry in hie ＋ 

Leaſe tor Nom Payment cannot re-enter ; quod nota, by reaſon as * 
he has diſt trained, Br, Entre Cong. pl. 53. cites 14 Atl. 11. 5 N v0 
3. In Alhiſe, the Tenant pleaded in Bar that he was bound in 7 a. or 
tute Merchant in 20 l. to the Plainuff who ſued Execution, and h | q 140 
this Land in Execution, and alter granted to the Detendant by * = 
denture, that it he paid the 20 1 at à certain Day he may enter, and + 
that he paid and entred, and a good Bar. Br. Aſſiſe, ol 22 * „. 
20 All. 9. „ 1 4 
3 Nene Sy the Diſſeiſee releaſe all Actions Perſonal, yet he may enter ; if o 
- r. Quod nota. Br. Entre Cong. pl. 54. cites 17 Aff. 25. Bf 
W 2 cites 19 H. 6.4, For _ Right, nor the Entry, is not releaſed by then. eee 
(ern 
| | ue 
4 8 : 5. In Aſſiſe an Infant may enter notwithſtanding Collateral Warranty ® pl. 1 
oi 104. cites be deſcended upon him, where his Fntry was Jawfil before ; Per Shard, $. 
18 E. 4 13. Stanton and Birton ; and hence it ſeems, that the contrary is Law, if (aſe 
And he may his Entry was not lawful betore. Br. Entre Cong. pl. 65. cites 23 take 
enter within Af] 28. | may 
Age, or at | OY \ 
full Age, at his Pleaſure, to defeat the Warranty. —-— Bu it ſeems that if a Deſcent be had meſue 49 
between the full Age and the Entry he cannot enter Rr Entre Cong. pl. 102. cites 18 E 4. 13, — 6. 
Contrary upon a Recovery or an Eſtate Conditional. Br. Ibid. Den 
ſei 
* 6. In Alliſe, Tenant for Life is diſſeiſced, he in Reverſron may enter; en 
Per Perſey, which was denied by Fincheden ; Quud fora bene ind. Fu 
Br. Entre Cong. pl. 11. cites 45 E. 3. 21. | 7 
7. In Writ ot Entry in the Per & Cui, if the Tenant vouc hes him in the 
the Per, he may enter into the IVarranty and plead to the Writ by Tull. Gil 4 
Hing the Entry, quod tota Curia conceſſit. Br. Eater en le Per, pl. bie 
21. cites 22 H. 6. 13. | 2 
| - by þ 
| | * tre | 
| 5 
(A. 4) Revived. Ten, 
fl. 
1 
I, \Tſſziſor is difſceiſed, and ſecond Diſſei ſor levies a Fine, and the lers, 
| Year and Day pals without Claim of firſt Diſſeiſie, but ſecond agre 
Diſſeifee makes Claim within the Time, now the firſt Diiſeiſee is bound I Lal 
as to the Entry upon the lait Tenant in Potleifion ; but it /econd D:'- WM 
ſeiſee enters, as he may by reaſoi of his Claim, now the firſt Dillerlee 
Ball enter upon him; Arg. Mio. 346. cices 6 E. 2 Firzh. tit. Con- Het 
| tinual Claim. Jajt 
Admitted. 2. Tenant maxes Fenff ment pending the Writ, and the Demandant re lf | 
Arg. on. vers, the Feotlee is bound as to the Demuid ; bur it che tirt Tenant nt 
195 reduce the Pollethon by reveyiung the Recovery ter Error, the Feotte2 I 
upon the ſame Tenant thall re-enter; Arg. Mo. 347. cites 21 E. 3. re 
aud 12. All. pla. Ultimo. | tet 
3. In Aſſiſe it was und by Verdict, that 7eaznt in Tail aliened in Mo 
Fee ; The Alience died ſei ed, ani three Heirs atter þim, and rhe Iſſue oi Nez 


the third Heir had the Deed e Tail in his Hand, and being in his Bed 
dying ſent tor the Iſſue in Tail, and ſaid to him, that he had Y 
Right to have the Tenements compriſed in the Deed by Force of the 
Tall, and delivered him the Deed, and [urrex.tored the Land to 1 | 


= 


3 * 
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Pari, and after died in the Houſe of the ſame Texewents, and the Iſſue 


Tail entred by this Render by the Tail, and che Heir of him 
ho ſurrendered ouſted him, and he him re- Ouſted, and the Heir of 
dim who ſurrendered brought Aſſiſe, aud the Surrender was awarded 


od, and the Entry of the liive in Tail good, and che Plaintiff bar- 


4 of the Aſſiſe. Br. Entre Cong. pl. Jo. cites 34 Aff 2. 


It Land be given to A. and to B. and C. his Feme, and to the, 
Heirs of the Body of the Baron and Feme, and atter the Donor releaſes 87 ciresS. C 


«4, and to B. and C. and their Heirs, and the Baron and Feme bave 
ſa, and the Baron dies, and A. alieus rhe Moiety in Fee, * C. may 
acer by reaſon of the Tail tor the Alienation to her Diſinheritance; 
But if the Iſſue dies after Without Iſſue, then the Alienee of A. may 
re-enter, for the Alienation of A. was good before to ſever the Jointure for 
form of Life, and to give his Part of the Fee-Jimple, and therefore when 
the Tail is extinct the Fee-limple ſhall take Place. Br. Entre Cong. 
fl 136. cites 45 Aſſ. 9. 35 

5. If an Infant be a Diſſeiſor, and another Man diſſeiſe him and dies 
laſed, and his Heir is in by Deſcent, the Entry of the firſt Deſleiſee is 
uken away; But if the Infant enters or recovers, the firſt Diſſeiſee 
nay enter; and fo fee that the Entry of one ſhall give Advantage to 
Stranger. Br. Entre Cong. pl. 38. cites 4 H 6. J. 3. 

6. A Diſſeiſor made a Gift in Tail, Remainder over in Fee, if, the 
Denze dies and his Heir is in by Diſcent, the Entry ot the Diſ- 
ſike is taken away; But if the Iſſue dies without Iſſue, and he in 
Remainder enters, the Entry of the Diſſeiſee is revived, tor he is in as 
iuckaſor, Br. Entre Cong. pl. 92. cites 9 II. 9. 24. 

„ But if a Deſcent be had from the Diſſeiſor to his Heir, by which 
the Entry of the Diſſeiſee is taken away, and after the I ue dies with- 
ut Heir, ſo that the Lord enters by Eſcheat, yet the Entry of the Diſ- 
ſeiſee is not revived, for he affirmed the firſt Eſtate. Br. Entre Cong. 
pl. 92. cites 9 H. J. 24. 

8. But if the Diſſeiſor himſelf dies without Heir, and the Lord enters 
t Ecteat, the Dilleiſee may enter, for there was no Deſcent. Br. En- 
tre Cong. pl. 92. cites 9 H. J. 24 
9. And it a Feme be a Diſſeiſoreſs, and dies ſeiſed, and her Baron is 
ſmant by Curteſy, the Diſſeiſee may enter upon hin. Br. Entre Cong. 
pl 92. cites 9 H. J. 24. 3 

10. But if the Tenant by the Carteſy dies, and the Heir of the Feine en- 
ers, the Entry of the Diſteiſee is not lau ful upon him; which was 
wreed by all the Court, quod mirum ! For per Littleton, in this laſt 
Gale, the Deſcent is unly of a Rever/ton, which does not take away an Eu- 
iy, Br Entre Cong. pl. 92. cites 9 H. 7. 24. 

It. It a Diſſeiſor be, and he aliens, and Alicnee dies ſeiſed, and his 
Har enters, the Entry of the Diſſeiſee is tolled; But if the D 
jaſcr be Heir to the Alienee, then he may enter becauſe he was Par- 
ty tothe Wrong ; Per Moyle for Law, which was nor denied. Br. 
Entre Cong. pl. 3. cites 33 H. 6. 5. 

12. Tenant in Tail makes Feoffinent with Warranty, and dies; the Iſſue 
covers by Formedon becauſe no Aſſets deſcended ; yet if Aſſets deſcend 
terwards the Tenant ſhall have Sci. Fa. to re-have the Land. Arg. 
Bo 347. Cites Pl. C. 110. [a. Mich. 2 M. 1.] Fulmerſton v. 
eward, | 


5 R (A. 5) Scire 


Ibid. pt. 


(A. 5) Scite Facias. In what Caſes Entry is not lay. | 
ful without a Sctre Facias. | 


% 


1. | & is agreed in Treſpaſs that where a Man recovers Land and male, 
a Feoff ment, and atter the Fudgment is revers'd by Error, the Party 
cannot enter betore he has had a Scire Farias againſt the Feoffee, for he 
was not a Party to the Reverſal. Br. Entre Cong. pl. 132. cites 4 H. 
. Io. 11. I 
7 2. But Where Attainder of Treaſon of ſuch like is revers'd by Parli. lf 
ament, the Party may enter witho a Scire Facias againſt the Patent, M 
and otherwiſe upon the King. Br. Entre Cong. pl. 132. cites 4 H. , 
10. II. : 


(B) Where an Entry into Part ſhall be an Entry for 
the ole. 


112 i. Y F a Diſſeiſor leaſes ſeveral Parcels of Land ſeveral Men fo 


13. 
pl. 50. Hill. Years, and after the Diſſeiſee enters upon one in the Name o 
18 F g. A, this is a Dre Entry for the Whole, becauſe chere is but one 


Anon. S. P. Tenant tu the ]Irzcipe, who is the Diſſeiſor, who ts only Tenant 


— 42 Le. of the Freehol I. 6. Ja. B. between Damport and Honour. 
8. pl. 35. | g i 5 
Hill. 4: Eliz. Holland v. Hopkins, S. P. but ſays Quære if the Leffees of Diſſeiſor had been Tenant 
tor Lite; becauſe he might have his Action againſt them. Co. Litt. 252. b. 8 P and ſana 
Diverſity, and in the Caſe of Leaſes for Years the Diſſeiſee might have one Aſſiſe againſt the Diſſeialf 
ſor, becauſe he remained Tenant of rhe Freehold for all the Acres, and therefore one Entry ſhall 
ſerve for the Whole. Bur Entry into the Franktenement of one Perſon is not an _—_ in 
the Franktenement of another Perſon. And 28. in pl. 64. Mich. 14 K 15 Eliz. Same Diver! 
fity as above as to Leſſees for Years and Lefſces for Life. D $3379. b. Marg. pl. 37. cites Mich 
42 & 43 Eliz B. R Goodman v. Gerners, and Dalton v. Brown. — As to Leſſees for Years 
the Entry upon one in the Name of all Lands in the ſame County was held good by Jones, Doderidge 
and Crew, becauſe the Freehold is in one only and within the fame County D. 337 Marg. pl. 37 

cites Hill. 22 Jac. and Paſch 1 Car. B. R. Argoll » Cheyney, — — Palm. 402. S. C. bei 
accordingly. Lat. 71. S. C 'Y 


The Ratry 2. But] It a Man be difſeiſed of two ſeveral Acres by two ſeve 
15 god tor ral Perſons, and after enters into one Acre in the Name of bothy 
no more this is not any Entry into the other Acre, M. 8 Ja. between 
than the Champernoon and Hall, per Curiam. | 

Acre enter'd 

into, and ſo it is though the ſeveral Acres lay all in one County; For each Diſſeiſor is a ſeveral Te 
nant of the Freehold, and the Entry of a Man to re-continue 4 Inheritance nruſt enſue his Actio 
for Recovery of the ſame, and as he muſt have ſeveral Actions againſt them for Recovery ot th 
Land ſo his Entry muſt be ſeveral. Co, Litt 252. b ——— Dal. 88. pl. 2. Anno 15 Eliz. Anon 
8. P. 1. 


3. Two purchaſed to them and to the Heirs of one, and Cefty que Vis a 
ened the M hole; the other may enter into the Whole, the one Moiety jo 
Diſei/in to him, and the other for Alienation to his Diſinheritance. PS 
Entre Cong ” 52. cites 13 All. 7. 3 

4. In Aſſiſe, it my Father dies ſeiſad of one Acre of Land in D. in iS 
own Right, and of another Acre ot Land there jointly ſeiſed with his Wi 4 

| «648 
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who ſurvives him, and I enter into the Acre of which my Father was ſale 
ſed in the Name of all the Lands and Tenements whereof my Father 
ved ſeiſed in D. this does not give any Eutry but in this Acre, and not 
in the other, becauſe I have no Right to enter into the other living 
my Mother; quod nota. Br. Entre Cong. pl. 80. cices 39 Al. 16. 
5. It I have Title to two Acres of Land in one Vill, and my Title ir 
taken away in the one Acre, but not in the other; if I eter into that 
where my Entry is tolld, claiming the other Acre alſo, and in the Name 
of both Acres, this is not any Poſſeſſion in me bur only of that Acre 
where I have enter'd, but if my Entry bad been congeable in the ſame Acre 
into which I enter'd claimiug the other Acre at the Time ot my Entry, 
this had been a good Entry and a good Poſſeffion ot both Acres to have 
an Aſſize. Keilw. 20. b. pl. 5. Hill 12 H. . Anon. 3 
6. If a Man be diſſeiſed of to Acres in ſeveral Counties, and the Diſ— 5 . ; 
ſeiſee enters into one Acre in the Name of both Acres, yet this Entry hall 8 WT 
not extend to the Acre lying in another County, in which Acre Entry 10 Per Paſ- 


was not made. Perk. S. 229. ton and Por- 
tington, 8. P. 
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. It is ſaid that if a Man be diſſeiſed of two Acres in one County, and If one 4½ 
he entered into one of the Acres, c/arming the ſaid Acre only, and maketh ſeiſes me of 
a Deed of Feoffment of both Acres unto a Stranger, and makes the Livery of = ſeveral 
Seiſin according to the Deed in the Acre in which he enter'd, that both Ge,, an 
Acres ſhould paſs unto the Feoffee, becauſe that this Claim is nothing 1 . 
to the Purpoſe, becauſe he had Right of Entry betore &c. and both one of them 
Acres are in one County, ſo as his Entry into one Acre ſhall be Entry 2 
into both Acres, notwithſtanding the Claim &c. againſt which it may Caving is 
be ſaid that the Acre into which the Feoffor did not enter ſhall not paſs gie Name 
by the Feoffment; tor when a Man is out of Poſſeſſion ot a thing ſe- of both, this 
verable he is at Liberty to continue his Poſſeſſion in it, in which Part 1 
he will, and ſhall not be compelled tor to re- continue his Poſſeſſion unto All here 


ill in Deſpight of him. Perk. S. 232. cites 9 H. J. 25. in Entry 


is made 


Co. Litt. 252+ b. 


8. If Lord and Villein be, and the Villein purchaſe two Acres of Lands 
in Fee lying in one County, and Poſſeſſion of them is executed to him ac- 
cordingly, and the Lord ot the Villein enter into one Acre, not claiming 
the other Acre, and atterwards makes a Deed of Feoftment of both 
Acres unto a Stranger, and makes Livery of Seilin in the Acre in which 
he hath entered according to the Deed, yet the Acre into which he did 
not enter ſhall not paſs by the Feoftment &c. Perk. S. 234. 

9. An Entry of a Man to re-continue his Inheritance or Freehold 
muſt enſue his Action tor the Recovery of the ſame; As it three Men 
diſſeiſe me ſeverally of three ſeveral Acres of Land, being all in one 
County, if I enter into one Acre in the Name of all the Reſt, this is 
only good tor that Acre which I entred into; tor every Diſſeiſor hath 
aſeveral Freehold, and therefore I muſt bring ſeveral Actions. &c. Co. 
Litt, 252. b. cites Mich. 14 & 15 Eliz. Ld. Arundel's Caſe. 

10. So if one diſſeiſe me of three Acres of Lands, and after leaſes 
theſe three ſeveral Acres to three ſeveral Men tor their Lives, there 
the Entry of the Diſſeiſee upon one of the Leſſees is not good for the 
Reſt; bur if the Diſſeiſor had letten theſe three Acres to three ſeveral 
Men tor Years, an Entry into one in the Name of all the three Acre: 
would reveſt the Whole. Co. Litr. 252. b. 

11. If A. diſſeiſes B. of Lands in three Towns, and levies a Fine with Ang. 28 
Prolcamations of the Lands in one Town to C. in Fee, and the Diſſeiſee with- pl. 64. 


in five Years enters into the Lands in the other two Towns only, (being iu tak v. 


the Paſſeſſion of the Diſſeiſor) in the Name of all the Lands in 92 three 8 C this 
, 


2 = — 


12 of 


Eutry. 


8 —— — — — 


try into 
the Lards 
of which 
the Fine 


— —-—-— 


was no En- Towns, by this the Eſtate of the Conuſee in the third Town was not 


deveſted, becaufe he was in by Ticle. 


| Kelw. 213. a. pl. * 
14 & 15 Eliz. Brook v. Meaſon. Pl. 22. Mich. 


was levied; For the Conuſee was in by Tide. Bendl. 207. pl. 2433. 8 C. adjudged, and for the 


ſame Reaſon. 


But if the 
Lands lie 
in ſeveral 
Counties 


12. A Copy holder ſurrendered to the Uſe of his Will, and thereby deviſed 
the Land to his Wije for Life, the Remainder over to his Son in Tail, and 


died, the Wife entred and died, a Stranger did intrude upon the Lands. aut 
. hy 2 * . b 4 

thereof made three ſeveral keoff ments to three ſeveral Perſons, he in the 

Remainder entered upon one of the ſaid three Feoffees in the Name of all te 


Lands ſo deviſed, and made a Leaſe of the whole Land; And by Clench 
and Wray it was a good Entry tor the Whole, and by conſequence a 
good Leaſe ot the Whole; Gawdy contrary ; Note, alt the Lands 
were in one County. Le. 36. pl. 46. Trin. 28 Eliz. B. R. Trouble. 
field v. Troublefield 3 | 
13. The Caſe was this, Three ſeveral Perſons did occupy three ſeveral 
Houſes in B. to which F. S. had Right, and F. S. went to one of the 
Houſes and entred, and afterwards went away, leaving him who occupied 
the ſaid H-uſ? upon the Land; and then he enter'd into another of ihe 
Horſcs, and then went from that, leaving him who occupied the ſame be- 


fore upon the Land; and then he enter d into the third Houſe, and there 
ſealed a Leaſe for Nears umo another Man of that Houſe, and naming the 


tuo other Houſes ; and the Leſſe? brought an Ejectione Firm for the two 


* Houſes in which the Leaſe was not delivered, and the Opinion of the Court 


was againſt him, that he was barred in the Action; for the Entry or 

Continuance ot him, who occupied the ſame betore, did defeat the 

Entry of the Plaintiff or Leſſor; and the Plaintiff was forced to be 

Node \ Godb. 52. pl. 87. Mich. 28 & 29 Eliz. B. R. The 
arl of Kent's Caſe. | | prot, 

14. When a F rechold is out of a Perſon, if tlie Diſſeiſee enters generally 
into one Parcel, this ſhall not re- contiuue both, tor it may be that the 
Diſſeiſor or tbe Ferffee had a Warranty, and therefore the general Entry 
Into one Parcel ſhall not re-continue both. Co. de Fin. Left. 15. 

15. It one diſeiſes me of one Acre at one Time, and after diſſeiſes me of 
another Acre in the ſaine County at another Time, in this Cale my Entr 
into one of them in the Name of both is good, tor that one Aſſiſe 


there muſt Might be brought againſt him for both Diſſeiſins. Co. Litt. 252. b. 


be ſeveral 


Actions and conſequently ſeveral Entries Co Lit. 252. b. 


be ſeveral and in ſeveral Towns. 


16 But if I enfeoſf one of one Acre of Hromnd upon Condition, and at 
another Time I enferff the ſame Man of another Acre in the ſaid County up- 
on Condition alſo, and borh the Conditions are broken, an Entry into one 
Acre in the Name oi both are not ſufficient, tor that I have no Right 


to the Land, nor Action to reco\er the fame, bur a bare Title, and 


therelore ſeveral Entries muſt be made into the ſame, in reſpect of the 
ſeveral Conditions. But an Entry into one part of the Land in the Name 
of ail the Laud ſubject to one Condition is good, although che Parcels 
Co. Litt. 252. b. | 
17. Where the Poſſeſſion is in no Man, but the Freehold in Law ts in 
the Heir that enters, there the general Entry into one Part reduces all 
into his actual Pofleſſion. And therefore it the Lord enters into a Par- 
cel generally for a Mortmain, or the Feoffor for a Condition broken, or the 
Diſſeiſee into Parcel generally, the Entry ſhall not veſt nor deveſt in 
theſe or like Caſes but for the Parcel. Co. Litt. 15. b. | 
18. But when a Man dies ſeiſed of ſeveral Parcels in Poſſe ion, and the 


Freehold in Law is by Law caſt upon the Heir, and the Poſſeſſion in no 2 
thele 


there! 
ſevera 


Parcels 
iy, an 


<4. 
and C 
25. 
A. in 
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25. 
fits 6 
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there che Entry aut Parcel generally ſeems to veit the actual Poileſſion in 
him in the Whole. Bat it chis Eutry in chat Caſe be ſpecial, viz. that 
te enters only into that Parcel and no more, there it reduces that 
parcel only into actual Poſſeſſion. Co. Litt. 15. b. 


19. If a Man hath Canſe to enter into any Lands or Tenements in divers 
Ius in one aud the ſame County, it he enters into one Parcel of the Lands 
or Tenements which are in one Town, in the Name of all the Lands or 
Tenement into the which he hath Right co enter, within all che Towns 
of the ſame County, by ſuch Entry he ſhall have as good a Poſſeſſion 
ind Seilin ot all che Lands and Tenements whereof he hath Title of 
Entry, as if he had entred indeed into every Parcel. Litt. S. 417. 


20. It three Men diſſeiſe me ſeverally of threò ſeveral Acres of Land, 
being all in one County, and 1 enter in one Acre in the Name of all the 
three Acres, this is good tor no more but tor that Acre which I en- 
tred into, becauſe every Diſſeiſor is a ſeveral Tenant of the Freehold, 
and as I muſt have ſeveral Actions againſt them for the Recovery of 
the Land, fo my Entry muſt be ſeveral. Co. Litt. 252. b. | 


21. So it is it one Man diſſeiſes me of three Acres of Ground and lets If a Man be 
the ſame ſeverally to three Perſons for their Lives &c. There the Entry 2 of 
upon one Leſſee in the Name of the Whole, is good tor no more than 3 11 
that Acre that he has in his Poſſeſſion. Co. Litt. 252. b. and the Di/- 


8 . | ſeiſſor lets 
2 the ſaid three Acres to three Perſons for Years, there the Entry upon one of the Leſſees in the 


ame of all the three Acres ſhall re-continue, and reveſt all the three Acres in the Diſſciſce; For that 
the Diſſeiſee might have had one Aſſiſe againſt the D ſſeiſor, becauſe he remained Tenant of the 


Frechold for all the three Acres, and therefore one Entry ſhall ſerve for the Whole. Co. Litt. 
252. b. 


22. If one diſſeiſes me of one Acre at one Time, and aſter diſſeiſes me of 
ancther Acre in the ſame County at anot her Time, in this Caſe my Entry 
into one of them in the Name of both is good; for that one Aſſiſe might 
be brought againſt him for both Diſſeiſins. Co. Litt. 252. b. 

23. If I enfeoff one of one Acre of Ground upon Condition, and at ano- But an Entry 
ther Time J enfeoff the ſame Man of another Acre in the ſame County upon » pry hier 
Cmdition alſo, and both the Conditions are broken, an Entry into one in proc _— 
Acre in the Name of both is not ſufficient; For that I have no Right of all the 
to the Land, nor Action to recover the ſame, but a bare Title, and Land ſub- 


therefore ſeveral Entries muſt be made into the ſame in reſpe& of the 2 one 
ſeyeral Conditions. Co. Litt. 252. b. 2 ition 


1 althouth the 
Parcels are ſeveral, and in ſeveral Towns, and ſo Note a Diverſity between ſeveral Rights of Eu- 
ry, and ſeveral Titles of Entry by Force of a Condition. Co. Litt. 252. b. 


4 24. If Lands lie in ſeveral Counties there muſt be ſeveral Actions, 
6 nd Conſequently ſeveral Entries. Co. Litt. 252. b. | 

95 25. The Entry of an Attorney or Leſſee into one Acre in Poſſeſſion of 
ret A. in the Name of other Lands, thall veſt all in the fame County which 
d Poſeſion 1 Leſſees for Tears, it the Freehold be in one Perſon. 
be kalm. 402. Paſch. 1 Car. B. R. Argol v. Cheyney. 

* 25. It was held, that where a Man would recover the meſne Pro- 

ts in an Action of Treſpaſs, he muſt prove Entry into every Parcel, 

nd not into one Part in the Name ot all. Clayt. 35. pl. 61. Aug. 
11 Car. Gledel's Caſe. | 

26, If there is a Manor-Houſe, and Demeſne Land belongs to it, 
nd one Lord enters into the Land, and the other Lord into the Houſe, 
ne Poſſefion of the Houſe ſhall not be the Poſſeſſion of the Demeſues, 
dee e converſo. 2 Sid. 75. Paſch. 1658. Crouch v. Wills. 


5 V (C) 
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(C) Entry to the Uſe of another. 4b. e 


In what Caſes the Entry of one to the Uſe of anothe; 5 
ſhall ſettle the Poſſeſſion in him without Agreement, en, in I 
and in what not. tur Broo 


Br, Continu- 1. JF the Baron enters to the Uſe of his Feme, where the Entry of 8. J 


al Claim, the Feme is lawtul, this ſettles the oſſeſſion in the Fe; bor che 
das preſently, without any Agreement. 14 U. 6. 25. b. "WM: no 
S. P. does uoged 


not appear there. Br. Entre Cong. pl 41. cites S. C. but S. P. does not appear there. 


7 . Fe if G ns rn oy Ule 150 Foy into Lands where 
al - _ his Entry is la is lettles the Poſleſſion in him before a 
6-cires &. F. ment by the Inkant. 14 b. 6. 25. b. q 2 
gr En- | 


es og S.C. but S. P. does not appear, — Co Litt. 245. a. ad finem, S. P. —— Ibid 258 
A. J. L. | 


Co. Lit, 3. So if the Entry be to the Uſe of one of full Age, where | 
245.v. 24 try is lawful, this veſts the Poſſeſſion in him before ed. 


finem. — 

ib 258 a. 34 E. 3. Entry Congeable 50. . f 
—— Mo. 450. 3 
1. 613. S. P. admitted per Cur. If one diſſeiſes me, and a 8 | iſſei neolfe 
Toe as this Entry — the Diſſeiſin ; Per Roll Ch. J. Sy. 270 Paſth os _— 1 Dili 1 Wen 
Name 0 
For the En- 4. Jfa Man enters to the ule of one of the Plaintiffs, where the - 6 
18 ound, ge he i Ras Os Wo ey in him before Agreement, . rb 

ot be the. Je ſhall ve eilor by tye Agreement. 34 E. z. Entry . 
Toe of the Congeable 50. s ” * 1 afl. 
other, where 
the Entry is not lawful. Br. Entre Cong. pl. 69 cites 31 Aff 33. and 1 H. 6. and 8 H. 6. 16. a WW” © 
cordingly. | the Fec 
ered, 
Br Conti- * F. So if a Man enters to the Uſe of an Infant, where hi te ct be 

I Clai , 5 he 18 Entty * 
pl. 6. cies 19 not lawtul, this veſts no Poſſeſſion in the Intant. 14 Þ, 6. 4 
S. GC. & 25. U. : 0 farſt 
S. P. — dere lc 
Br. Entry, pl. 41. cites S. C. br. En 

, 13, 

So hens += Ika an diſſeiſes me, and I make continual Claim, and after "ge, y 
one Coke he dies, and this deſcends to two Coparceners, upon whom | enter hg 
cer enters, þ, which the Co : | 5 Suter, che Fr 

claiming for Y W he Coparcenary is Defeated, ik after one enters, claimins U 
8 and her TO the Uſe of herſelt and her Coparcener, yet nothing veſts in the r 
EY ore betore Agreement, for their Entry is not lawtul. 4 2. Mi. ©, 
ſhe of full e ; im an 
A a Diſſeiſoreſs only, and the other who is an Infant not. Br, Entre Cong. pl. 60. cites 26 HHCror, 
39. Caim 


7. 80 
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ia Entry. N 4 Fr 


„So if a Yan enters upon two Jointenants, where his Entry is SA.) 
ba fal, by which the Jointcnancy ts defeated, ik after one enters to , 
tie Ule 0 both, pet nothing velts in the other betore Agreement. Ten 
14 V. 6. 25. b. | Difletior in 

ISS fecofts Baron 

u Feme, and the Diſſeiſee re-entered, and the Baron re-entered claiming to him and his Feme, this 
+ nothing in the Feme, becauſe the Jointenancy was defeated by the Regre's of the Diſſeiſec, and 
@he that enters by Tort, as the Baron here does, cannot by his Claim veſt any thing in the Feme Co- 
en, in Infant, nor in a Stranger to the Entry. Br. Entre Cong. pl. 6 cites & C — And cites 1 H. 6. 
« tothe fame Purpoſe — 8 P unleſs they enter actually. Br. Continual Claim, pl. 6. cites S C. 
tt Brooke ſays, it ſeems if the Stranger agrees after, this will make him a Diſſeiſor. Br. 
Enre Cong pl. 41. cites 8 C which was in Caſe of a Feottment made by a Diſſeiſor to a Baron and 
Fee, and the Diſſeiſee re-entered, a Claim afterwards by the Baron veſted nothing in the Feme. 


$. Tf rwo Coparceners have a Right ot Action to certain Land, Br. Entre 
bur their Entry is not lawtul, and the one enters to the Uſe ot both, _ pl. 
7 nothing veſts in the other till Agreement. 27 Aff. 68. ad⸗ Be” 
uoged. | or 

Fitzh. AR. 

pl. 261. cites 8. C 


. If cwo Jointenants are diſſeiſed, and the Diſſeiſor aliens, and one 
antenant enters upon the Alienee to the Ule of both, this ſettles 
the Freehold in both. 27 Aff. 68. 
10. Ik a Man commands |. S. to enter into certain Lands in his This is 2. 
eme, if he has Right, otherwiſe not, if he enters accordingly, vet 34 Ad. p. 
the Commander had no Right, no Eſtate veits in htm by this 

| 9 becauſe his Command was conditional. 34 E. 3. 12. ad- 
oged. 
. ON In Aſſiſe, it was found that the Son infected his Father of two 
Parts of the Houſe, and 20 Acres of Land for Term of Life, and that he 
nteofted hig Father and his Mit her for Term of their Lives, and after the 
im went beyond Sea the Father aliened the whole, and his Si/ter entered in 
Name of her Brother if he be alive, and if he be dead in her own Name as 
tr to him, and the was oulted, and the Son came back and brought 
ile of this Ouſter, and recovered the whole by Award notwithſtand- 
ng - was not depured by the Son to enter. Br. Scilin, pl. 21. cites 
u All. 2. 

12. In Aſſiſe, it was found that Tenant in Tail had Iſſue two Daug h- 
rs and aliened in Fee, and died, and one Daughter entered, and ouited 
te Feoftee, claiming to the Uſe of her and her Siſter ; The Feoffee re-en- 
wed, and the who re-entered brought Alliſe and recovered, and atter 
ite cther Siſter entered uin her claiming as Hear, and the other ouſted 
ter, and the brought Afiſe and recovered, by reaſon that her Siſter enter- 
© firſt to the Uſe ot both, and recovered upon the ſame Title, and 
ſteretore her Siſter may enter with her; Brooke ſays, Ouod mirum / 
br. Entre Cong. pl. 55. cites 21 All 19. ' 

13. Guardian entered claiming the Franktenement to the Heir within 
age, where the Entry was not congeable, and yet becauſe the Infant was 
wt named in the Ailiſe rhe Writ was abated, and therefore it ſeems that 
te Franktenement is in him till he refuſes; Quære; For where one 
Loparcener entered claiming for him and his Coparcener, he alone 
ought the Aſſiſe of an Ouſter atter and recovered, notwithſtanding 
nat it was pleaded to the Writ that the Plaintiff entered claiming to 
um and his Companion. Bur Fiſh ſaid, that he would have a Writ o 
ror, and, as it ſeems, it is clearly Error where ſuch Entry and 
Caim is made, and the Entry lawtul. Contrary it ſeems it the Entry 
* not lawful. Nevertheleſs, it ſeems that this Caſe is not Error, tor 
de Cafe was, that Baron aud Femme ſeiſed in Tail, the Baron made a 
lh nent, and had IV Ae two Daughicrs, who had Iſſe two Sons, the 

Baron 


If 


- 


T1 


We 


80 
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Entry. 


Er. Condi- 


tion, pl. 77 


cites 8. C. 


Baron died, the Feme eutered upon the Feoffee of his Aſſent, claiming at 
Vill, and dien, and the two Daughters died, and one of the Song eter 
upon the |. ice, claiming to the Ule of him and his Company, «x 
Ferffre brought Aſſiſe againſt him who entered only, and recovered by 
ward, tor tlic heme by her Entry was no Diſſetſorej5, and then the did 
die ſeiſed of an Eftate of Inheritance, fo that the Heir may be rem 
ted; Quod Nota. Br. Entre Cong. pl. 37. cites 24 E. z. 42. 

14. And where the Entry 1s not lawful, there the Claim to him ant } 
Companion does not veft Seiſiu in his Companion, and e contra where the | 
try is /awful. Br. Entre Cong. pl. 37. cites 24 E. 3. 42. 

15. In Quare Impedit, the Detendant made Title, becauſe & B . 
feiſed of the Land in Fee with the Advowſon appendant and infeoffed u 
on Condition one R. to re-infeoff A. B. and his Feme and G. hi; x, W 
and after A. B. died, and G. the Son died within Age after Requeſt jy; 
to re-infeoff him, and alter F. his Son died alſo within Age, and . þ; 
Son being within Age, one H. as his Prochein Amy enter'd, by which th 
Defendaut as Lord feited the Ward, and the Church voided, and h. 


a 
reſented ; And admitted tor good Title to have the Ward « her 2. 
he Heir enters into the Land within Age by Condition deſcendec vert, 
quod nota, Br. Gard, pl. 58. bites E 3. 3). ſettle 
16 It a Feme Covert has Title ot Entry into Land, or it Infant bet 1 
fuch Title of Entry, and the Baron or another enters to the Uſe of the Fu "Ve 
or Infant, this veſts Poſſeſſion in the Feme or Intanc ; Contra it u Eftat 
Entry be not lawtul, and it Diſſeiſor inteoffs two, and the Dilſeiſet whoi 
re- enters, and after one of the Feotiees re- enters, this is no Remi: and | 
to his Companion; Contra if his Entry had been lawtul. Br. Rei: F. 4 
ter, pl. 42 cites 14 H. 6. 25 
17. By Re-entry of the Tenant at Will after a Diſſiiſin the Franktenenyy 
is not recuntinued to the Leſſor, as it is by Entry of a Termor. Br. Tye: 
| | paſs, pl 22). cires 38 H. 6. 27. | 4, 
A Feoffmert 18. It a Man enters to the Uſe of him who has lawful Entry, thi Call 
2 veſts the Seiſin and Poſſeſſion in him who has Title of Entry without Calin 
a Diſſe iin, other Agreement. Br. Seiſin, pl. 50. cites 10 H. 5. 12. has 
Gale —— one may enter on Behalf of Diſſeĩſee where he has a Right of Entry. Cro. C. 170 pl. 16 Con 
Mich. 5 Car. B. R. in Caſe of Edgar v. Sorrell. 
19 Contra if he has not Tith of Futry, by Juſtices of B. R. Fog 
there the Poſleſſion veſts in thoſe who enter. Br. Seilin, pl. 50. cite: 5. 
10 H. J. 12. HY 
20. It an Infant makes a Feoff ment in Fee, an Eftranger of bis ui Lan 
Head cannct enter to the Uſe ot the Intant , tor the Eſtate is voidable. 
Co. Litt; 245. a. __ cis. 
21. It an Intant, or a Man of full Age is diſſeiſed, an Entry by 2 ©: 


Stranger, of his own Head, is good, and 1o veſts preſently the Estate] 
in the Infant or other Ditteiſee Co Litt. 245. a. 

22. It Tenant for Life makes a Fooffment in Fee, an Eftranzer may enter 
for a Forjeiture in the Name of him in the Reveijion, and thereby the} 
Eſtate ſhall be veſted in him, Er tic de ſimilibus. Co. Litt. 245. 2. 

23. It an Intantor any Man of full Age, have any Right of Entry 
into any Lands, any Stranger in the Name, and to the Uſe of che latant, 
or Man ot full Age, may enter into the Lands, and this regularly 
thall veſt the Lands in them without any Commandment precedent, er 
Apreement Subſequent. Co. Litt. 255. a. | 

24. Ita Diſſerſcr levy a Fine with Proclamations according, to the Statute, 
a Stranger without a Commandment precedent, or an Agreement ſub- 
ſequent within the five Years cannot enter in the Name of the Ihe | 

ellee 
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ſeuee to avoid the Fine, and the Relolution was grounded upon the 
Conttruction ot Stat. 4 H 7. cap. 24 Co. Litt. 258. a. 

25. Guarazan for Nurture, or aa Yucage, May enter in the Name of 
he lotant, having a Right of Entry, and this thall veſt the Eſtate 
in the Intane' without any Commandment or Aſſent, 9 Rep. 106. a. 
Falch. 10 Jac. 1. in Margaret Podger's Caſe. 


— __—__— 


(D) Entry to the Uſe another. 
, What ſhall be a good Agreeme:u to ſettle the Eſtate. 


Fa Pan diileiſes another to the Uſe of Baron and Feme, and they 

agree to it, the Eſtate is in both. 15 E. 4. 15. b. adnutted. 

2. [But] It a Man Dilleiſes another ro the Ule ot a Feme Co- 
— . ee 17 9 — without the Husband will not 

e the Eitate in the Feme, becauſe her Agreement 1 

her Will is transferred to the Baron. , 1 

. Bur in this Cale, the Agreement ot the Baron Will ſettle the Br. Diſſciſin, 
Eſtate in the Feine, though ſhe is no Oiffeiſoreſs thereby, tor the pl 97-. cites 
whoic * will of the Feme is put in the Baron during the Coverture, Fizz Dit. 
and he may agree to the Feoffment made to the Wife ; Ergo, 12 wia, pl. 3. 


E. 4 9: b. Curia. ge z E. 
Agreement, pl. 4. S. C.--—* The Original in Roll is (agree). 3 


4, Tf the Baron difleiſes auother to the Uſe of the Feme, this, g 

hall ſettle the Eſtate in the Feme, for the Baron upon a' Dil wg — 

lein vy Another by his Agreement might have ſettled the Eſtate able, p z 

11 the Feme, and chis Olfletſin to the liſc orthe Femme is an Agree- cites 5. C. 3 

nent in Law; Ergo. * 44 E. 3. 9. aamitted. 44 All. 26. admitted. . 6 

Contra + 14 D. 6. 25. b. 7 E. 4. 7. b. . 
1 

Br. Entre congeable pl. 41. cites S. C. but S. P. does not clearly appear. 


5. Tf Baron and Feme enter into Land in the Right of the Feme, Fitzh. Aſſire 
where the Feme hath nor any Right, the Feme is Tenant of the ?' 3?! ges 
Land thereby. 35 All. 5. adjudged, 1 
; ; = : ture, pl. 41. 
8 ; 2 — favs, Et fic Vide that the Feme has no Power to waive the Tenancy * 


6. Tf the Baron ſeiſed in the Right of the Feme aliens in Fee, and Firzh. Entry 
aer diſleiſes the Diſcontinuee, claiming his firſt Eſtate, without fay- Congeable, 
ng any Thing of the Feme, thts ſhall veſt nothing of the Tenancy 1. 1 mY 
1 the Feme, becauſe he does not clatm by expreſs Words in thes 
Name of the Feme. 44 E. 3. 9. adjudged per Curiam. 44 Alt. 

6. the fame Cale. 

7. Tf a Man enſeoffs Baron and Feme of a Manor, and after the 
Baron and Feme, by Colour of this Feoffment, enter into certain Land 
W wich are nor Parcel of the Manor, but they thought they were Par- 

* cel, yet the Feme ſhall gain nothing in the Land by this, but rhe 
„ole Estate is in the Baron. @©\ulzre, 21 Aſl. 1. 


lee | 
my | «7 $. Tf 


En try. 


ter J. S. atleuts thereto, he ſhall have an Gjecttone Firme yo, 
the laid Ejectment. Biſbop's Cale 
riam. 
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RAN (E) at ſhall be ſaid an Entry into Lands to reduce | 


Fol. 740. 


LIWRY þts Eſtute. 


1. JJ the Diffeiſee enters into the Land, 


Diſſeitor, claiming nothing ot his firſt Eftare, pet this is an Entry 

that will reduce his firſt Eſtate 40 All. 38. Curia. : 
23 Aſſ. pl; 
1 
D. P. and 
fo is 26 All. 
pl. 42. nor- 


Will of the Diſſeiſor, or in any Manner, this will be an Entry, and 
reduce his Eſtate. 28 Aff. 42 adjudged, but Quere. 


docs the S. P. appear in Br. Entre Congeable, pl. 61. nor in Br. Damuges, pl. 159. nor in Br. Seifin, 


by : ; 


pl. 23. cited by Mr. Danv. for that Purpoſe and to correct the miſprinting ot Koll. 


Co Litt. 


3 and continues in the 
Land with the Diſſeiſor, and manures the tame Land with tue! 


3. Ik the Diſſeilee commands a Stranger to put in the Cattle of th. 
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2. [But] It the Oiffeilce enters, and takes rhe Profits as Leſſce at 


42 


. 


245 b. S. P. Stranger in the Land to feed there, this is an Entry in Law into 


the Land. 1E. 4. 3 


4. Jt A. leaſes to B. for Years, the Remainder to C. in Fee, and . 


and B. come upon the Land of Purpoſe, ſcilicet, A. ro make Livery 


1 
* 


and B. to take it, this thall not be ſata any Entry of B. to veſt tic 


actual Poſieſſion in him till Livery made; for then the Remainder 
would be void, which would be againſt tbe latention ot che Parties 
Co. Lit. 49. b. 

5. If it be agreed between the Diſſeiſor and Diſſeiſee, Thar the 
Pitleiſee thall releate all his Right the Diffei(+r upon rhe Land, and 
accordingly the Diticiſee enters upon the f u, and delivers te 


Releaſe to the Ditleiic:-r upon the Land, th. 153 a good Veleaſe, tar 


the Entry of the Otfleiſce being for chte arpole, (hall not avoi? 
the Diſſeiſin, tor his nent im this Cate © des his Entry to a ſſe. 
on e Co. Lit. 49. cucs . 19 El. B. per Curiain, te: 
olved. 
6. Þur it the Viſſeiſor makes a Feoffment to the Diſſeiſęe and others, 
there though the ueiſce comes to take the Liocry, yer when the 
L1very is made, e Ofletiec is remitted. Co. Lit. 49. b. 
Dr. Damages 


pt. 159. cites in, but takes no Profits, hut the Dilleifor ouſts him, this Entry ſhal! 


Xiu not lettle any Crate in him, (at the Election of the Oulcuce as il 
Remitter. ce ins) tor the Oiſſciſce map have an Afſile of the firſt Oiſſeiün. 
Br. Entre 26 Aff, 42. adjudged. 

Conpeable, 


pl. 61, cires S. C. Brorke ſays this ſeems not to be an Entry; For if it was an Entry he ſhould bare 
Treſpaſs of the firſt Diſſeiſin and not an Aſſiſe. Br Seiſin, pl 23. cires S. C. Dr. Entre 
Cong. pl 57. cites 22 E. 3 14. contra. That the pu A Fort inte tee 1 
zuere, for ic ſeems the Year Book is miſuoted 


7. [But] It the Oiffetice comes upon the Land, and purs his Foot 


iz a good Entry, Bu: 
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g Tf l have an Houſe and Land adjoining to the lot ot Land in Queſ- 
a hctween me and another, and 1 ſtand upon one Piece of Stone⸗ 
wall. wth is mine own Soil, and put my Hand through a Wall 
108 ot Lime and Lathes which ſtands upon the Land in Queſtion, 
tare delivers a Leaſe ſealed ro try the Title, this is a good En- 
p, though J do not come within the Jlat in Queſtion. B. 
„Ja. B. betwecu Ba/lard 2nd Richaraſon, per Cutiam. 


If Leſſee for Life be, the Remainder or Reverſtou in fie, and TLeſſee Cited 1 Rep 
« tiſſetſed with Warranty, and dies, and atter Leſſee enters or recovers by 67. in Ar- 


-. 


le, becauſe the Warranty does not deſcend upon him, vet this ſhall er's Cale 


dot reduce the Remainder or Reverli. n, but it thall be bound by the 
Warranty, becauſe it was bound betore the Re-entry. 44 Aſſ. 35. 
Roll 740. Voucher (F) pl. 1. 

10 But otherwiſe it is it the Leſſee re-enters before the Death of the Au- 
ufer, then the Reverion or Remainder is not bound by the War- 
unty, becauſe it does not deſcend upon him, and theretore the Re- 
etry ot Leſlee reduces the Eſtate ot him in Reverſion or Remainder, 
ind then the Eſtate upon which the Warranty was annexed is dettroyed. 
14 AT. 35. 2 Roll. 740. Voucher (F) pl. 2. 

11. Where Diſſeiſor infeoffs his Father or Colin, who dies ſeiſed, and 
the D:ſſe:ſor is Heir, the Diſſeiſee may re-enter upon him; Per Moile 
nd Chocke, quod tuit conceſſum. Br. Property, pl. 5. cites 34 H. 


b. 10. 

12. If the Diſſeiſor dies ſeiſed, and his Feme is endowed by his Heir, 
the Entry of the Difieiſee is revived for the third Part put tn Dower. 
br. Seilin, pl. 18. cites Littleton, tit. Deſcents, 

13. It was agreed, that it a Man has Z:r/e 79 a Moiety, or to a third 
Part, or fourth Part &c. by this he may enter 2e the whole Land, and 
this (as it ſeems) is underitood before Partition ot the Land clearly. 
br. Entre Cong. pl. 103. cites 21 E. 4. 10, 11. 

14. It the Diſſeiſee, at the Regueſt of the Diſſeiſor, comes into the Cellar 
5 /eert, or to come to his Houle to his Daughter's Wedding, or to dine 
wth him &c. this is no Entry, Pl. C. 92. b. 93. a. Trin. 3 M. t. 

15. The Diſſeiſee comes upon the Land to deliver a Releale to the Di. 
fiſar ; This is no Entry to reveſt the Land in the Diſſeiſee; Arg. Le. 
127. pl. 172. Trin. 30 Eliz. cites it as adjudged in C. B. in Way u- 
man's Caſe. 


16. It the Cattle of a Leſſee that is onfted eftray into the Land where- Goulacb. * 
df he is ouſted, this is not any Re- entry to revive the Rent, becauſepl. 18. Sidi! 
they were not put into the Land by the Difleilee himſelf, but went v. lil 8 K. 


ere ot their own Accord; Per Anderſon, to which Periam agreed. 
Le. 110. pl. 169. Paſch. 30 Eliz. C. B. Cibel v. Hills. 
17. Leſſee being in Potiethon makes Feollment and Livery in the Pre- 


a 


ace , Leſſor, which he may do, and the Letlor's Preſence cannot dis 


arb ir, but immediately by Leſſor's being there, this is an Entry by 


im, and a reveſliug the Frechold in him. Cro. E. 322. pl. 10. Paſch. 
36 Eliz. B. R. Read and Morpeh v. Erington. 
15. A Diverlity is to be objerved between an Entry in Law and 
an Entry in Deed, tor that a continua, Claiiz of the Diſſeiſee being an 
Y > 85 
1 . ** — b s PB. 
Lutry in Law, thall ve the Poticition and Seiſin in him for His Al- 
dautage, but not for his Diſad vantage; and theretore it the Dillziſce 
dings an Aſſiſe, und hanging the Athic he makes continual Claim, this 
all not abate the Aſſiſe, but he ſhall recover Damage trom the Begin— 


ng z but it is otherwiſe of an Entry in Deed. Co. Litt 253. b. 


ty. lt the Baſtard invites the Mutter to ſee his Houſe, and to fee Pic- 


"ws 9c, or to dine with him, or to Hawk, Hunt, or ſport with him, or 
eh like, upon the Land deſcended, and the Mulier comes upon the 


Land 


but S. P 


docs not n 


. 


} 
j 
: 
g 


Fntry. 


— —— 


A Caſual 
Entry by 
Hunting is 
not g 

Lat. 255 26 


cites Pl. C. 


— — — — — -- - 
— — 12 


Land accordingly, this is no Incerruption, becauſe he came in h „ 


Conſent ot the Haſtard, and therefore the coming upon the Land Can h 
no Treſpals. Co. Litr. 245 b. 

20. But if the Mulier comes upon the Ground of his own Head, 4; 1 
cuts down 6 Tree, or digs the Soil, or takes any Profit, thiete ſnall b. hed 
terruptions, lor rather than the Baitard mall punith him in an Agia 
Treſpaſs, the Aét ſhall amount in Law to an Entry, becauſe he 
Right of Entry. Co. Litr. 245 b. 

21 Jo it is it the Muhier puts any of his Beaſts into the Ground, 
commands a Stranger to Pitt in his Peafts ; Theſe do amount to an Earn, 
tor although :n theſe Caſes the Mulier docs not uſe any expreſs Word; 
of Entry, yer theſe and tuch like Acts do, without any Word, an; 


n off 


in Law to an Entry, tor Acts withour Words may make an Eners, : 


F 
[1 


4549 


4 


but Words without an Act, cannot make an Entry, (viz Entry In: | 


the Lands & c.) Co. Lit. 245 b. 3 


22. It a Man has Common in the J. aud of F. F. between Lady-Day ant 


| Michaelmas, and the Commoner brings an Affiſe ot his Common, an un. 


Chriſtmas puts in his Beaſts, this mall not be any Entry to abate his 
\\ rit; tor it cannot be intended for the fame Common; Cited per 


Fleming Ch. J. as cited by Yelverton Þ. and which Cafe j is agreed of 
be good Law. 2 Vrownl. 235. Patch. 10 Jac. B. R. in Caſe of Ruclang] 1 


(Earl) v. Shrewsbury (E 4750 
23. Though a Fine be a Feotlment of Record, yet it is but Fizz. 


one Furis, It another were in by Fort it will not amount to an En. | 


try as a Feoflinent ſhall ; Per Bridgman Ch J. Cart. 196, Hill. 18K 
19 Car. 2. C. B. 
24. Entry on the Land by a C:ry gue Tru/t is no ſufficient Claim; 


It muſt be by Subpena ; Per Ld. Keeper. Chan. Cates 268. Mich. 2. 1 


Car 2. Clifford v. Asbly. 


25. Though a Declaration in Ejectment be delivered within 29 4 


Years, and a Trial, whereby there is a Leaſe Entry and Oufter confeſſed, 


re that will not amount to an Entry to bring it out of the Statute o 
imitations, though an Entry be actually contetied, for it muſt be aun 


actual Entry though an Ejettment be a cultomary way ot Proceeding, 3 
and this has been ſo adjudged ; Per Holt Ch. J. 12 Mod. 573. Mich. 
13 W. 3. in Caſe of Hayward v. Kinſey. 


26. In provirg an Entry and Claim it is neceſliry to prove that ic 


be Animo clamandi. 6 Mod. 44. Mich. 2 Ann. B. R. Ford v. Ld. 
Grey. 


93. 


21. A bare Entry on another without an Fxpulſion makes ſuchas 


dei hin only that the Law will acjudge him in Poſſeſſion that has the 
Right, and fo are the Words larravi & ſuit inds Ociſitus prout Lex 


Paſtulat to be underſtood in Special Verdict, but it will not work Dit- 


ſeitin or Abatement without ac nal Kxpulſron, Per Holt Ch. 1. 1 Salk. 
246. pl. 2. Trin. 3 Ann. B. R. Anon. 


(F) 1 


v4 


'] 
Soca 
clain 
all © 
15 of 


1 { 


nd 
for 1 


e 


. ' 
| 


| tat his Entry ſhall be ſatd an Entry for both. M. 40, 41 Eltz. 
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(F) In what Caſes the Entry of ore ſhall be fer 


another. 


F a Rent deſcends to an Aunt and Niece as Coparceners, and Br. Brict, 
the Aunt hath the Niece in Ward, (ſcilicet, as Guardian in bl. 2 
docage ds it leems) and takes the Rent to her own Uſe, and never 
claims to the Ule of the Niece, pet this Sctfin of the Aunt ſhall be 
at actual Seiſin tor the Micce, tor in Law the general Seitin of one 
15 of both, and here ts not any expreſs Aa that her Entry was to 
her own Uſe. 36 All. 1. 

2. Ik Lands deſcend ro rwo Coparceners, and a Stranger abates, Br. Aſſiſe, 
and after one evrers gene? into the Land, this ſhall be an Entry ? 255, . 
for both, aud ſettle the JPaſtefſion in both. 26 All. 1. admitted. 2% 


2 and Roll 
is miſprinteC@. - 
— Br. Entre congeable, pl. 59. cites S. C. and in Aſſiſe brought by her alone againſt the Abator 
he recover'd by Award; For ſhe had Right againſt all that had no Right. = See Tu. Par- 
cencrs (B) and (B. 2) 


3. If Lands come to two in Common, and one enters into it gener- * Cro. E. 
h, this ſhall be an Entry for both. Y. 40, 41 El. B. KR. be: $39: b., 
tween * Henley and Brice, per Cutiam. Hobert's Reports 166. © <»- 


| d. Mo 
tween + males aud Dales, üdpudged. : 45. pl. 729. 


: Hemley v. 
| | Briſc. $ C. and S. P. ruled accordingly. 
Hob. 120. pl 152. S. C. adjudged accordingly; For Entry Generally ſhall always be taken 
«cording to Right, as being under the Conttretion of Law, and therefore ever corſtruce law ful. 
Mo. 868. pl. 1201. Small v. Dale S. C adjudg*d. 


4 Ika Man deviſes of Lands held in Capite by Knight's Service 
1 (*) his younger Son, by which the Devile is void for a third * Fol. 445. 
Part, and the Deviſee enters generally into the Whole, this hall be Gro. 
a Entry in Law for the eldeſt Son allo, M. 40, 41 El. B. R. 44 Des 


: x 629. pl. at. 
between + Henley and Brice, per Curiam. Hubect's Reports 106. 88 K 85. 


between O s and Dates, adjudged. reſol vd. 
8 Mo. 546. 
| | | pl. 229. SC & S P. rul'd accordingly. 
Hob. 120. pl. 152. S. C. adjudg'd - Mo. 808. pl. 1201. S. C. adjudg'd. 


4] So if the Deviſre after his Entry makes a Leaſe for Years of Cro. E 629, 
eM hole, yet this ſhall not be any Explanatton of his Entry, bur }#' Droid 
Court; 
Prater Fen- 
1 


Mo. 546. pl. 529. S. C. & S. P. ruled accordingiy. 


. R. between Hemp/ley and Brice. 


. So ik the Deviſee levies a Fine of the Whole. M. 40, 41 Cl, 

9. R. between Hemp/ley and Brice. | 

6. Ik a Man ſeiſed of Lands held by Knight's Service in Free, de- Mr. Danver: 
es the whole to B. in Fee, and B alter his Death enters into the in bis Ke- 


A bole, claiming the Whole to himſelt, vet this is an Entry for the marks on 


this Plea 


who is Tenant in Common vith him tor a third Part, the cy; Vii 
cute being void for a third Part, tor one Tenant in Common Hob. (1. 


- 


cannot diſſeiſe his Companion withotit an actual Ouſter. Hobert's ede 
«Ports 167. Whether 
it muſt not 


ended the Heir was in Poſteſſion before, or that B made bis Entrr &:ft, and afterwards being 


6 A in 


th = 7 1 


458 Entry. 


in Poſſeſſion claimed the Whole; For by Co Litt. 243 b. 373. b where one Parcener enter; 5 ; 
cially, claiming the Whole, and rakes the whole Profits, ſhe gains the Moiety of her Siſte 1 
Abatement, bat See Cart. 146. where Hob. is taken [by Bridgman Ch. F. Hill. 18 & 19 G 

C. B. in delivering the Opinion of the Court in the Cafe of Rundale v. Ely.] as here abridged, 8 


——— 


Noy. 51. 7. Tf a Man deviſes certain Annuiries to his four Sons out of cer. 
Intr. E. at tain Lands, and deviſes turther, That it his Heir does not 


5 RE ſald Annuites, then his ſaid Sons ſhall have the Lands to hone 8 1 
IP Aynſworth the Survivor ot them, and atter the ſald Annuities are not Þald, | 


v. Batty. upon which one ot the Sons enters generally, thts ſhall be an En 
S P. exattly, för all the four Sons, inaſmuch as they are Jointenants. ri 


only in that 

Cat. chi 42 El. B. R. between Pur//owe and Parker, adjudged. 

Legac ies 

were paid to two, but not to the other two, and ſeems to be S. C. reſoſv'd that by the Entre of 9-« 4 
the two who was not paid, the Eſtate was veſted in all four ; For they rake ſointly, and the Efate 
of the Heir deveſts from him in toto. Cro. E. 919 pl. 14. Hainſworth v. Prety. 8. C & 
S. P. adjudg'd. Mo. 644. pi. 891. Hamſwor h v. Pretty. S. C. all the Sons were paid ba! 
one, and adjudg'd accordingly. I 


8. Tf a Man devifes to] S. Lands held by K night's Service, and! 
ies, his Heir within Age, ANN d Stranger enters upon the Devilee 
and ditteties him, àlid after ene Lord in Chivalry enters upon he 
Diſſeiſor, and upon the Re-entry by the Diffeitor, brings Treſpaſs 
againſt him, this is matntainable, for che Entry of the Lord jntol 
his third Dart (the Deviſe being void for that) is an Entry tor the 
Devilee tor the orner two Parts, AnD (0 the Lord and Difleiſor are 
no Tenants in Common. 1. 3 Car. between Rogers and BE, Wl © 
8 per Curtain, retoived upon Evidence at the Bar. 
Br. Aſſiſe, 9. la Altiſe the O /ea/ed to his Father for Lite, and went beyond Se, 
p.. qr, and the Father ahencd in Fee, and the Sifter of the Son entred in the Nam 
eines 8. C of her Brother if ke be alive, and it he be dead in her mon Name, and was! 
that the ouſted, the Sor returned and brought Aſſiſe, and recovered by Award! 
Femz upon upon this Entry and Seitin, and yer the Son did nor depute the Daugh-f 
this Aliena- ter to enter; quod nota, by Award, Br. Entre Cong. pl. 50. cats 


tion may 
recover by t. 


Cui in Vita; 
For this ſhall not ſtay the Aſſiſe. 


10. In Aſſiſe the Baron and Feme were Tenants in Tail, and had Iſ. 
two Daughters, the Baron diſcontinued and ated, and Feme by Aſſent 0 
the Feoffee entred and claim nothing but at his Nil, and after died, one 
Daughter entred claiming to both, and the Feottee brought Aſiſe againſt 
her who entred only, and all this Matter tound by Verdi&, and the Writ] 
all not abate by the not naming of the other Coparcener, but the Plaintifff 
ſhall recover; tor the Entry ci one tor two thall not be the Entry ot 
the other, where the Entry is not lawiul. Br. Entre Cong. pl. 69. Jul 
Cites 31 Afl. 33. and 1 H. 6. 5. and 8 H. 6. 16. accordingly. | 

11. It a Fine is levied t two, and one dos not enter, nor /2y d 


Thing, and the other enters and is impleaded, there per Hank. he max! a 
plead Jointenancy with the other, notwithſtanding that he alone comms we 
of the Poſſeſſion, and that the other never entied. For the Poſſeſſion by 1 

0 


the Fine and the Entry of the one, ſhall be adjudg*d in Law to be i 
both, till the other diſagrees by Matter of Record, and ſo ſee that Diſa- e 
greement to relinquith a Thing ſhall not be bur by Matter of Record, 


but Agreement to take a Thing may be by Parol or Matter in Deed. ) out 
Br. Jointenancie, pl. 57. cites 8 H. 4. 13. _ 0 
[ſei es ſeiled Fol 

12. li Diſſeiſor, Intruder or Abator entebſis a Stranger and dies ſeiſel, oe 

| 


and his Heir enters and enfeoffs the Offenacr, the nit Dilleiſce may m : Tri 
ne 


— Rf» 
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Fn try. 


hut againſt Strangers che Deſcent {hall hold Place. Per Keble, which 
ws not denied. Br. Entre Cong. pl. 119. cites 5 H. 7. 6. 

13. It a Man diſcontinues the Land of bis Wife upon Condition, and 
lies wir Hout Iſſue, the Entry is given to the Heir of the Baron, and if he 
mers ter the Condition broken then may the Heir of the Heime enter, tor 
che Entry ot the one revives the Entry of the other, Br. Entre Cong. 
pl. 91. cites 9 H. 7. 24. 

14. And if a Recovery by erroneons Judgment be had againft the Ta- 
ther, of Land of the Kight to his Wife, and he dies, it the Heir of the 
part of the Father reverſes the fFudgment by Error, there the Heir of the 
part of the Mother may enter. Br. Entre Cong. pl. 91. cites 9 H. 


, 24- 

: I . And where a Man ſeiſed of Land has Iſſue two Sons, and the Elde/t 
enters into Religion, and the Father dies, and an erroneous Recovery is had 
azain/t the Youngeft, and the Eldefft is deraigned, he hath no Remedy; 
Per all the Juſtices of C. B. Br. Entre Cong. pl. 91. cites 9 H. 1. 24. 

16. But it the Joungeft reverſes this by Error, the Eldeſt may enter, 
for in theſe Cates the Land is put in ſuch plight as it no Recovery or 
Piſcontinuance had been, and 1o the Entry ot one thall give Advan- 
tage to the other. Br. Entre Cong. pl. g1. cites 9 H. 7. 24 

17. Two Tenants for Life are diſſeiſed by A. and B. it one of the Te— 
nants for Lite releaſes ro A. and the other Tenant tor Lite re-enters, 
he has the Motety in Common with A and he has reveited the entire 
Kever/ron in him in whom the Revertion was betore; Per Manwood 
J. Le. 264. pl. 354 19. Eliz. C. . Anon. 

18. When an Entry 75 grven by a ſpecial Statute, there the Entry ſhall 
not enure further than the WW OI vi the Statute, as Land is given 
to the Husband and Wite, and to the Heirs of the Body of the Hult- 
band; The Husband levies a Fine and dies; The Wite enters; This 
Entry ſhall not avail the Iſſue in Tail; For the Entry is given to the 
Wie by a ſpecial Law, and lo where the Husband aliened the Lands 
of the Wite and atter they were divorced the Husband dies, the Wite 
ſhall not enter by 32 H. 8. bur is put to her Writ of Cui in Vita ante 
Divortium ; Arg; Le. J. pl. 10. Mich. 25 and 26 Eliz. B. R. cited in 
the Cafe of Stonely v. Bracebridge as Sir Richard Haddons Cale. 


19, Tenant in Poſſeſſion of Lauds ro which another has Right of Mo. 457 


Fury levies a Fine with Prochamaticu ; he who has Right ought to 
enter in Ferſen, oi make Warrant ſpecial, or Commandment to one to 
cuter for him, otherwiſe he does not preſerve his Right, and other 


ſaid, that th 


Entry by a Stranger will not @vo:d the Fine, Mo. 150. pl. 613. Paſch. Agreemeu: 


33 Eliz. B. K. Lutterel's Caſe. 


the” had the Right, if made eithin the five Years after ſuch Entry made in his Name, would ferv+- 
but Agreement afterward would not ſerve ; Quere, Cro. E. 561. pl. 10. Paſch. 39 Eliz. B 1 
in Caſs of Pollard v. Auiley.-— Poph. 108. Pollard v. Lutterell. 58. C. agreed by the Chit 


juſtices. 


20. Two Cepartners of a Houſe, One entred Generally and made 2 
Leaſe by the Name of *© All that his Houſe &c.” Popham and Fenner 
held, that the intire Houſe paſſed; For when he ſays All that my 
Houſe &c. that intended the whole Houſe, and by his Livery made 
be gained the Intire, and gave the Intire, altho' by his general Entry 
ic is not intended that he enter'd into more than to what he had Right; 
but Gawdy e Contra; For as this Entry prima Facie does not gain 
more, than he had Right ro demand, no more ſhall this Leaſe, And 
Foſter ar the Bar cited, that it was adjudged in this Court in Reig- 
nold's Caſe according to the Opinion of Popham. Cro, E. 615. pl. 4. 
Irin. 40 Eliz. B. R. Gerry v. Holtord, ny 

21. & 


- — 1 — 


r 


: 
7 
| 
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21. The Rule ot the Law is, that in all Caſes when Copartner, . 
Fontenants may join in Action, and have one and the ſame Remed 0 
there if one be ſummoned and ſevered, and the other ſues forth 2 
recovers the Mloiety, the other may enter with her; but when the 


are driven to ſeveral Actions, or where their Remedies are not equal, | 
7 


there if one recovers or continues the one Moiety, the other cannot en. Þ 


ter with her, and yet when both have recovered, they ſhall be Co. 
parceners again. 2 Inſt, 308. 


(G) Special Entry. 


* Thi is : 
iiſprinted, I. * Lands deſcend to two Coparceners, and a Stranger abates, 
aud ſhould and after one Coparcener enters into the whole to her own Uſe 


be(2) = This ſhall not ſettle any Poſſeſſton in the other, but all the Eſtate 
tersclaiming 1Þa11 be in herleli by the ſpetial Entry. 26 All. 1. adjudged, 


rhe whole 
and takes the Profits of the whole, this will deveſt the Freehold in Law of the other Parcener 


Co. Litt. 373. b — Idid. 243 b. S. P —Cro.E 640, 641. S. P. and ſo if a Title devolves 
or comes to two as Tenants in Common, it the one enters firſt and claims all before the other has 
entered, that will gain the Poſſeſſion of the intire Eftare ; Zur if they were once in Poſſeſſion, then 
the Claim of the one only, or the O-cnpation of the one only, ſhall nor ouft his Companion, And 
Ibid cites the principal Caſe of 26 Aſſ. 2 


F. N g. 2. If there are two Coparceners, and one and a Stranger oufts the other, 


167.(C) a Nuper Obiit lies againtt the Coparcener fole, and Bro ke ſays hence | 
it Follows, that the Stranger gains no Frauktenement by his Eutry, | 


Br. Entre Cong. pl. 122. cites F. N. B. 197. 


. — - - ”—_ — SG 9 — —— ® * 1 0 * 1 * 


(G. 2) Entry. Not Neceilary in what Caſes. 


It a Man is 1. fleiſee may enter into every Parcel; but not into the Appendanctes 
aiſſeiſed of without the Manor or Land to which &c. As Common &cCc. and thy 


| — ys 2 an Advowſon may be ſever'd and made in grots, ir ought to be wy: 
mon is Appen- the Owner is ſeiſed of the Land to which &c. and ant by Preſentment when 


dant, the he is out of Poſſeſſion ; Per Danby Ch. J. qu d nora, good Reaſon, and 
3 Needham J. cum illo. Br. Preſentation, pl. 30. cites 9. E. 4. 38. 
not uſe the 

Common till be enters into the Land to <chich it is Appendart, becauſe it might be a Prejudice to the Te- 
nant of the Soil, for if the Diſſeiſee might do it, fo might the Diſſeiſor, which would be a double 
Charge to the Tenant. Co, Litt. 122, b. 


But if a 2. And where Tenant for Life aliens the Manor in Fee he in Reverlion 
_ - =o cannot preſent to the Advowſon betore that he has enter'd into the 
Manor ; Per Needham J. Ibid. | | 


Alanor to 

which there | as | 

is an Advowſcn uppendant, he may preſent to the Advowſun before he enters into the Manor. Co. 
Lit. 122. b. : 


1 
* 


Proceſs or fudgment certain Land and makes beogfment, and the 


brings Ut Error and reverſes it, ver he cannot enter, but ſhall . 
; eite 


3. In Treſpaſs it was agreed, that where a Man recovers by ere J 
orner 


4 
have 


75 3 8 fs, 2 = 
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cre Facias againff the Feollee; For he 5s in by Title, aud is a Stranger 
» the Reverſal. Br. Scire Facias, pl. 163. cites 4 HH. J. 10. 
1 But by reverſal by Ad f Parhament he may enter without Scire 
pxcias; For every one is Party to an Act of Parliament; Per Town- 
ind J. quod non negatur Br. Scire Facias, pl. 163 cites 4 H. J. 10. 
Ot a thing cranſitory a Man may be in Poileiſion without Entry or 
vin; Per Brudnell. Br. Treſpaſs, pl. 169. cites 14 H. 8. 23. 
6. As where Tenant in Chivatry dies, his Heir within Age, the Lord 
1:11 have Ravifoment of Ward without Seiſin, but wot Hfectauent of 
Ward of the Land. Ibid. 3 | 3 
7. It Tenant in Fee of a Common Lord is attainted of Felony, his 
lands remain in him during his Lite until the Entry of the Lord, and * 
where the King is Lord until Office found; But in the Caſe of a Com- 
non Lord, atter the Death of the Perſon attainted, they are in the Lord 
tore Entry, and in the Cafe of the King before Office tor the Miſ- 
c<j:t of Abeyances'; Arg. 2 Le. 126. in pl. 169. Mich. 28 & 29 Eliz. 
3 R. in Cafe ot Venables v. Harris. | 
. A Feoffment is made to the Uſe of B. Per Anderſon and Walmfley Noy 73. 
contra Granvil J. B. has ſuch a Seilin before his Entry of which he 5, © 'b< 
may be diſſeiſed, and this by Force of the Statute. Ow, 87. Mich. 41 C that 
& 42 Eliz. C. B. Green v. Wiſeman. Plaintiff 
could not 


bring Eje&tment ; for actual Poſſefhion is not in Ceſtuy que Uſe by the Stat. 27 U. 8. "0 he may diſs - 
ereeto it. But by Walmſley and Glanvil, He may have an Aſſiſe, but not Treſpaſs without actus! 


poſſeſſion 

9. A Man after an Ejectment and Liberate returned cannot aſſign 
Lands betore Entry. Show. 290. Mich. 3 W. & M. Hannam v. Ste- 
phens. 


— ES 


(G. 3) Neceſſary in what Caſes. 
To veſt or deveſt an Eſtate. 


JF a Feme inheritable takes Baron, and has Iſſue, and the) Feme 
| dies, the Law adjudges the Franktenement in the Baron as Tenant 
by the Curteſy immeniately without Entry, and Præcipe quod reddat lies 
ie bim. Br. Præcipe, pl. 38. cites 21 E. 3. 49. and Doct. and Stud. 
ib. 2. 5 
2. Leaſe for Life on Condition, that if Leſſor pay to Leſſee ſuch a Day 
201. that his Eſtate ſhall ceate ; now by the Performance ot the Con- 
dition the Eſtate is determined without any Entry, 4 Le, 119. cites 
21 H. J. 12. 

z. Where Eſtate ends by Limitation there needs no Entry, becauſe 
not waivable as a Condition is. Mo. 612. in pl. 842. 19 Eliz. cites 
Bracebridge's Caſe. 

4. Though a Leaſe become void on Nonpayment according to Cove- 
nant, yet it ſeems there muſt be à Re- entry to re- ſettle the Poſſeſſion 
of the Land. 2 Le. 143. pl. 478. 33 Eliz. in the Exchequer. 


5. Inheritance or Freehold in Uſe ſhall not ceaſe withour Claim or | Re 195, 


Entry ſince the 2) H. 8. unleſs he that has Power to ceaſe it be 7enant 8 C 


the Franktenement ; Arg. Mo. 663. in pl. 906. Mich. 44 & 45 Eliz. Mo. 603. 


in Canc. cites 1 Rep. Diggs's Caſe. 
6 6. A 


Court ſcem- 
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462 Entry. 

So upon 6. A Man cannot be ſaid ſeiſed upon a Fine ſur Render without an En. 
ee. fur try alleged; But upon a Fine * Sur Conuſance &c. come ceo Ce. it 5 
Po "or Otherwiſe tor that is executed. Cro. E. 903. pl. 6, Mich. 44 & 4g Elis 


tantum, for B. R. in Cafe ot Buſtard v. Coulter. 


theſe are | | 
Fookments upon Record, and the Conuſee has a Freehold in him before Entry. Co. Litt. 266. b 
+. 


Herl. 50. 71. », Upon a Surrender of a Leaſe for Tears, the Leaſe is determined, aud 
3 but no the Poſſeſſion and Intereſt is in the Leſſor without Entry. Cro. . 
2 pl. 1. Hill. 3 Car. C. B. Peto v. Pemberton. 


— Hutt. 
94. S. C. and 


reed, that where the Leſſee for Vears ſurrenders, to which the Leſſor agrees and accepts it, the 


Vofeſlion and the Intereſt is in him witaour Entry, 


So if Tenant 8. Tenant for T.ife levies a Fine, he having a Freehold his Fine gi. 
for Life at places the Remainder, theretore an Entry is requili ithi 

the Common B | 9: 5s - wy quure within fixe 
Law make a ears atter the Death ot Tenant tor Lite ; Per Hale. Hardr, oz, 
Feoftment or Pafch. 17 Car. 2. in Scacc. | 


a Leaſe for 

Lite, in ſuch Caſe the firſt Leſſor ought to avoid thi- Forfeiture by Entry, and it is not void by the 
Death of the ſecond Leflo», viz the Tenant for Lite; Arg. Godb 318. cites q H. 7 18. 

Bur if ſuch Leaſe be mide by Ceſtuy que Ule it derermines by his Death, and the Leflee becomes 
Tenant at Sutferance ; Arg. Godb. 319. cites D 5%. 


9. Upon executing the Deed of Morrgage the Mortgagor, by the 
Covenant to enjoy till Default of Payment, is Tenant at Will, and the Af. 
ſignment ot the Mortgagee to the Aſſignee, and the Aſſignee's aſſigning 
it over again without the Mortgagor's joining, can only make the Mort- 
Sagor Tenant at Sufferance, but his continuing in Poſſeiſion can never 
make a Diſſeiſin, nor develting ot the Term morrgaged ; Otherwiſe it 
the Mortgagor had died and his Heir had entered, tor the Heir was ne- 
ver Tenant at Will, but his firſt Entry was tortious ; Or it the Mor- 
gagee had entered on the Mortgagor, and the Mortgagor had re-entered ; 
For the Mortgagee's Entry had been a Determination of the Will, and 
the Re-entry ot the Mortgagor had been merely tortious; Per Holt 
_ 1 Salk. 246. pl. 1. Paſch. 6 W. & M. in B. R. Smartle v. 

illiams. 


(G. 4) Neceſſary. 
To bring Treſpals. 


1. I Land deſcend to the Heir he may male Leaſes before Entry, 
but he cannot have an Action of Treſpaſs betore Entry; Ag. 
Pl. C. 142. b. cites Paſch. 3) H. 6. 18. B. Surrender 21. 

2. It was agreed, that Diſſeiſee may have Treſpaſs of the firſt Entry 
without Regreſs, but not ot the Continuance ot the Treſpaſs atter the 
Entry; tor he thall not puniſh Diſſeiſor in charging him with Damages 
which are the Acceſſory, before he has re-entereq into the Franktene- 
ment which is the Principal. Br. Treſpaſs, pl. 227. cites 38 H 
6, 27- 

3. Tenant at Will may have Treſpaſs without Re- entry after Diſſei/i® 
till the Will of the Leſſor be determined by Releaſe c. and becauſe he by 


his Entry cannot re- continue the Franktenement to the Leſſor, * 
ore 


Entry. 


tre he thall have Treſpaſs without Regreſs, but he who may by his 
Entry te- continue the Franktenement and will not enter, ſhall not 
dae Trelpals without a es Note a Diverlity, per Forteſcue and 
Yelverron. Br. Treſpaſs, pl. 227. cites 38 H. 6. 29. - 
4. In Treſpaſs the Defendant ſaid that the Plaintiff himſelf was ſeiſed 
jn Fee, and leaſed to the Defendant for fix Nears, and after the Term 
ded, che Defendant held himſelf in and did the Treſpaſs, of which he has 
lrought this Action before any Entry ; Judgment &c. and by all the ſuſ- 
tices Tretpsls Vi & Armis does not lie betore the Plaintiff has made 
Regteſs, as here; quod nota, Br. Treſpaſs, pl. 365. cites 22 E. 4. 13. 
5. And per Fairfax, the Ouſter of the Leſſee tor Years thall give Afiſe 
the Heir, where his Father made the Leaſe, and the Son never eu- 
tired, Br. ibid. | | 
6. But where the Father dies ſeiſed, and did nut make the Leaſe, and a 
Stranger enters, there Treſpaſs does not lie without Entry firſt by the 
Heir, nor Aſliſe, but Mortdanceſtor. Br. ibid. | : | 
J. It A. makes a Leaſe to commence at Michaelmas, the Leſfee may The Intereft 
rant the Leaſe before Michaelmas, bur he cannot have Treſpaſs betore veſts before 
tacry ; Arg. Pl. C. 142. b. cites 22 E. 4. 37. Br. Grants 100. — _ 
8. A. deviſed Land to B. and his Heirs, and dies, it is in B. immedi- It paſſes to 
nely, but till Entry he cannot bring a poſſeſſory Action, as Treſpaſs &c, ©: before 


2 Mod. 5. cites Pl. C. 412. 413. [ Mich. 13 & 14 Eliz. Rs 
| Per Ventri= 
J. Arg. 2 Vent 202. 


7 
* 


9 A. made a Leaſe to B. to hold to B. and bis Heirs at the Will of A. Cited per 
tterwards B. dies. It the Heir ot B. enters, Treſpaſs Vi & Armis lies 8 8 
for A. before any Entry. Litt. S. 82. and Co. Litt. 62. b. ® Bren 


ſaid that ir 
4 . 5 this Cas 
the Heir was a Stranger. Carth. 66, 65. Paſch, 18 Car. 2. 


10. When the Leaſe at Will ceaſes, he in Reverſion may bring an 
\Rtion of Treſpaſs ; Per Tirrel J. Carch. 62. cites Co. Litt. 62. b. 

11, By the Death of Tenant at Will the Tenancy is determined, and 
the Eſtare rev eſted in his Leſſor ro maintain 'Treſpaſs before Re- entry 
by Reaſon of the Poſſeſſion which the Law caſts upon him; Agreed. 
Lev, 202. Hill. 18 & 19 Car. 2. B. R. in the Caſe of Geary v. Bear- 
colt. 2 
12. It Leſſee holds over his Term there muſt be actual Entry to bring 


action of Treſpaſs. 5 Mod, 384. Hill. 9 W. 3. B. R. Trevilliau v. 
andrews. 
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N (G. 4) At what Time it may be made. 


, 1 F Diſſeiſor infeef}s four, upon whom the Diſſeiſee re- enters, and one 
a of the Feoffees enters again, and the Diſſeiſee brings ies he can- 
f ot plead Jointenancy with the other three, tor by the Entry of the 
f billeiſee their Intereſt is defeared; and therefore Regreſs of the one dee 
. i remit the others, tor the Right is determined. Br. Remitter, pl. 16. 
ites 1 H. 6. 5. per Hall. ]. 

2. But where four Coparceners, or others, are lawfully ſeiſed, and ar: 
iſciſed, the Entry of the one remits all the others, for the Entry is law- 
4 and the Right remains; and in the other Caſes e contra; for the 


light, Intereſt and Poſſeſſion is defeated by the lawful Entry. Ibid. f 
| EY 1 
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. It a Feine Sole of | full Age be diſſeiſed and takes Baron, and the D; 
feiſſer dies ſeiſed, and the Baron dies, the Feme cannot enter, for fle 
might have te- entered before that ſhe rook Baron, and did nor, there. 
tore it was her Folly ; Per all che Juſtices. Br. Entre Cong, pl. 91 
cites 9 H. J. 24. : 

4. Contrary if the Diſſeiſin had been duriug the Covertuve, or if the had 
been within Age at the Time of the Piſſeiſin, and when the took Baron 
there the might have entered after the Death of her Baron. Br, Entre 
Cong. pl. 91 cites 9 H. J. 24. 

F. Au e contra it the be 72 within Age, and takes Baron at full 
Age, and the Diſſeiſor dies ſeiſed, and the Baron dies, the Feme cannot 
enter; which all agreed. Br. Entre Cong. pl. 91. cites 9 H. . | 

Br. Sciſin, 6. In Præcipe quod reddat the Tenant ſaid, that before the Writ pur. 

* a7 cites chaſed H. was ſeiſed till by him diſſeiſed, which H. entered pending the 

: Writ ; judgment ot the Writ; and adjudged a good Plea, as it tezms 
but the Reporter did not hear it. Br. Briet, pl. 356. cites 5 E. 4. 5. 

es 5 — 7. Leſſor may enter inter into the Land for a Forfeiture pending the 
accordingly. Suit before gent, as well as after, if the Plea be entered of Re. 

z Le. cord. Goldsd. 41. pl. 18. Mich. 29 Eliz, Dixey v. Spencer. 


569. pl. 220. 
S. C but S P. does not aypear. 


Mo. 311. S. C. but S. P. does not appear. 
124. S. C. but 8, P. does not appear. p PT 


Godb, 15, pl, 


8. A. inffeoffs B. on Condition to go to Rome within two Years ; 
B. itays in England till within two Days ot the End ot the two 
Years, ſo that now it is impoſſible to perform the Condition within ibe 
Time, yet the Feoffor ſhall not enter til} the two Years ended; Arg. 
Mo. 328. Trin. 32 Eliz | | 
9. It there be Tenant for Life, and Tenant for Life commits a Forſei- 
ture, he in Remainder tor Lite may enter, and the Caſe 29 Aſſ. 64. is 
ot Law ; For the particular Eſtate in Poſſeſſion is determined by the 
3 and it he in Remainder could not enter, then it ſhould } 
be at the Will of the Leſſor, whether he ſhould ever enter; The ſame 
Law is if the Remainder be for Years. Godb. 175. pl. 241. Paſch. 
8 Jac. C. B. in Cale ot Meers v. Ridour. l 


(G. 6) Excuſed by Act or Fear of the Party. 


1. IF a Man hath Title to enter into any Lands or Tenements, if he 
dare not enter into the ſame Lands and Tenements, nor into ) 
Parcel thereof for doubt of Beating, or for doubt of Maiming, or for doubt 
of Death, it he goeth and approach as near to the Tenements as be dat 
tor ſuch doubt, aud by Mord claim the Land to his, preſently by ſuch 

Claim he hath a Poſlcſſion and Seitin in the Lands, as well as it he 
had entred indeed, although he never had Poſſeſſion or Seiſin of the 
lame Lands or Tenements before the faid Claim, Litt. S 419. 
2. It a Man Le the burning of his Houſes, or the taking away 0" | 
ſpoiling of his Goods, this is not ſufficient, becauſe he may recover the 
* or 3 to the Value, without any corporal Hurt. Co. 
itt. 253. b. | : 
3. Such doubt of fear muft concern the ſafety of the Perſon of a Man, . 
and not his Houſes or Goods, becauſe he may recover the ſame ot 
Lamages to the Value without any Corporal Hurt. Co. Litt. 253. , 1 
| 4+ * 
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. It the Fear concerns the Perſon, yet it mult not be a vain Fear, 
bit the Fear muft be ſuch as may befall a conſtant Man, as it the adverſe 
Party lies in wait in the Way with Weapons, or by Words Menace to 
447, mayhem or k'll him, that would enter, and ſo in Pleading muſt he 
ew ſome juſt Cauſe ot Fear; For Fear of itſelf is internal and ſecret ; 
Lat in a ſpecial Verdict, it the Jurors find, that the Diſfeiſee did not 
nrer tor Fear of corporal Hurt this is ſufficient, and ſhall be intended 
chat they had Evidence to probe the fame. Co. Litt. 253. b. 

5. Fear of Impriſoment is alſo ſufhicient ; For the Law has a ſpecial 


Regard to the Satery and Liberty of a Man. Litt. S. 420. 


ͤ— -—- 
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(6. 7) Writ abated by Entry; In what Caſes. i 


1. RIT of Fyxtry in le Quibus, the Tenant had not Entry 
unleſs after the Leaſe which one made who had not any | 

thing therein unleſs as Guardian &c. was abated becauſe he might þ 

have Atfife or Writ of Entry ſur Diſſeiſin, as his Caſe required. Thel. 

Dig. 11). Lib. 10. cap. 27. S. 1. cites Mich. 4 E. 2, Brief 590. But 

lays that in the J'ime of Bracton the other Writ was in Uſe as ap- 

pears tol. 324. 

2. In Admeaſurement of Paſture the Tenant ſaid, that the Demandant 
himſelf had ejected the Tenant out of the Coinmon of Paſture, pending the 
Writ. &c. And adjudged no Plea ; For the Tenant was ſeiſed ot the f 
Land by the Reaſon ot which te furcharged the Paſture. Thel.“ i 
Dig. 187. Lib. 12. cap. 21. S. 4 cities 8 E. 2. It. Kanc. Brief $46. 
Admeaſurement 14. 

3. It the Demandment diſſeiſes the Tenant, or enters pending the Writ, 
it hall Abate not withſtanding that the Demandant has Aliened the Land 
ater to another Thel. Dig. 187. Lib. 12. cap. 21. cites Trin. 4 E. 
3. 148. 

© Jo Ceſſavit after Verdict found for the Demandant againſt the Te- 
nant en Pais the "Tenant was not received at the Day in Bank to plead 
that the Demandant had diſſeiſed him &c. in Arreit ot Judgment. 
Thel. Dig 18). Lib. 12. cap. 21. S. 5. cites Trin. 5 E. 3. 201. 

5. And where it appears by the Writ that the Writ was upon the 
Hein of another Anceſtor than him upon whole Seiſin it is brought, it 
all abate. Thel. Dig. 117. Lib. 10. cap. 27. S. 2. cites Hill. 
J E. 3. 301. 

6. At the Grand Cape return'd the Tenant was received to ſay that 
that the Demandant had dliſſeiſed him after the Default made, and that 4 
the Demandant is Tenant by his Diſſeiſin &c. without ſaving the De- . 
tault. Thel. Dig. 18). Lib. 12. cap. 21. S. 9. cites Paſch. 8 E. 388. PLA 
And that ſo agrees Paſch. 9 E. 3. 455 at the Petit Cape return'd but | 
he ought to ſay that the Demandant is this Day ſeiſed, cites 10 E. l 
3. $41. | g 
„ ebe Demandant enters iuto Parcel, pending the Writ, and there- 
 infeoffs another, the Writ thall abate tor all. Thel. Dig. 187. lib. 12. 
cap. 21, S. 8. cites Mich. 10 E. 3. 531. | | 

8 In Writ of Right of Ward of the Body, if the Demandant ſeiſes the 
Bedy ot the Infant the Writ thall abate. Thel. Dig. 187. lib. 12. cap. 
21. S. 9. cites Mich.“ 13 E. 3. Briet 673. and Mich. 12 H. 4. J. where 
there was an Enterpleader. 


3 ˙ 


6 C 9. To 


„ 


: 
; 
1 


In Formedon, 9. To ſay that the Demandant after the laſt Continuance diſſeiſed thy 


the Tenant Fenant, and ſo is Tenant &c. is a good Plea to the Writ. Thel 1; 
—— _ 187. lib. 12. Cap. 21. S. 11. cites Mich. 18 E. 3. 57. el. Dig, 


thereupon to 
Iſſue &c. And after the Tenant pleaded that the Demandant entered after the laſt Contin 
— _=_ md bo inn Fi the Non-tennre pleaded before. Thel. Dig. 187. tb. 14 in and 


cites Mich. 7 H. 6. 15. 8. 14. 


In 4 2 10. Entry inte Parcel ſhall abate all the Writ ; Per Shard. Thel 

1s afhrme . . E . . | | 

by Priſor, Dig. 189. lib. 12. cap. 21. S. 10. cites Mich. 17 E. 3. 57. and 4 E. 4. 

tat the 34. Contra it is ſaid Trin 27 E. 3. 82. 

Entry of the 

Plaintiff, pending the Writ, into Parcel r by Diſſeiſor goes in Bar for this Parcel. Thel. Dip. 18. 

Iib. 12. cap. 21. S. 14. citts Mich. 35. H. 6. 13. 8.187. 
And fot is held in Præcipe * reddat pleaded by the Tenant. Thel. Dig. 188. lib. 12. cap. 21.8 

17. cites 39 H. 6 45. and 21 H. 6. 53. And by Tenant by Receipt 37 H. 6. 2. Et 


11. In Aſſiſe, the Tenant [aid that the Aſſiſe ought not to be, for 
the Plaintiſi himſelf by this Deed indented, which he (hews, granted to him 
after the laſt Continuance, that he ſhould hold the Land till Michaelmas 
laft paſt, and fo has abated his Writ ; Fudgmeat ; Caund. ſaid, the 
Grait proves that it was granted to the Uſe of the Plaintiff; and per 
Cur. the Writ is abated; by which the Plaintiff was nonſuited. Brook 
ſays the Reafon ſeems to be, becauſe this Leaſe is an Entry in Law, as 
+ xchange, or Partition, or Alignment of Dower of the Land in Plaint, 
as it is faid elſewhere, that thote are Entries in Law which ſhall abate 
a Writ. Br. Brief, pl. 308. cites 42 Aſſ. 21. 

12. And it the Demandant receives Parcel of the Tenements of the Je- 


nant pending the V rit &y Accord between them, and after leaſes this Par- 


cel to the Tenant for Tears, che Writ ſhall abare tor all, notwithitand- 
ing that this Accord was upon Condition, which did not give Re-entry 
by the Non-pertormance thereot. Thel. Dig. 187. lib. 12. cap. 21. 
S. 8. cites Mich. 10 E. 3. 532 and ſays fee 42 Afl. 21. 

13. Writ of Entry ſur Ditſeitio, the Tenant ſaid that the Demrndant 
with other Strangers, by his Procurement, have oufted the Tenant pending the 
Writ ; judgment of the Writ 5 & non allocatur, but che Writ awarded 
good; But it the Demandant himſelf had entered, or anther to his Uſe, 
to which he agreed, this thall abate the Writ ; Note the Diverſity; 

uære of Commandment. Br. Briet, pl. 89. cites 50 E. 3. 2. 

14. One /eaſed for Life rendering Rent, and reſerving a Re-entry for 
Default ot Payment, and afterwards brought Writ of Waſte, pending 
which W rit he entered, becauſe the Rent was arrear &c. Quere if the 
Writ ſhall abate. Thel. Dig. 18. lib. 12. cap. 21. S. 12. cites Paſch. 
45 E. 3. 9. and ſays ſee 12 H. 4.6 and 4 E. 4. 34. 


15. The Tenant ſaid, that the Demandant with others, by his Procure- 9 


ment, had ouſted the Tenant of the Laud pending the Writ, and no Plea, 
without ſaying that the Demandai is, or was Tenant of the Land by this 
Ouſter. Thel. Dig. 187. lib. 12. cap. 21. S. 13. cites Hill. 50 E. 3. 
go in Aſſiſe 16. If the Demandant in Formedon enters into the Land in Demand 
1 ve ney to ſhew it to the Sheriff to make the View, ſuch Entry thall not abate the 
the Plaintiff Writ clearly; Quod Nota per Cur.. Contra elſewhere it he claims to 
comes upon himtelt. Br. Briet, pl. 408. cites 10 HI. 6. 8. 


the Land, . | 
peng the Nrit, and does not claim any Thing by bis Entry, that ſach Entry ſhall not abate the Writ, 
for he comes there to ſhew the Jury the Land to have the View of it, ad to give them Evidence. 
Br. Brief, pl 328. cites 5 E. 4 59. | 
nd therefor» the ſame ſeems to be, that if he enters to ſee if Waſte be dene pending the Writ, as in 
Formedon between Mortton and.. ... in the County of Stafford. Br. Brief, pl. 328. cues 


1E. 4 59. 


8 
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J where 4 Gmmon Way ts over the land, and the Plaiatitt uſes the Way, without claiming any 


ther Thing. Br. Brief, pl. 328. cites 5 E. 4. 59 


17. In Formedon, if a Man enters 6pos the Tenant, and the Demand- 
nt proſecutes his Sur and recovers, this ſhall bind the Tenant and him 
who entered; Bur it he who entered had elder Title before the Writ of 
Fyrmedon, the Recovery is not good; and fee elſewhere, that Wric 
all be brought againſt the Mortgagor and Mortgagee, and the Lord 
and Villein ; For an Entry by the Feoffor, or Lord ot the Villein, 
hall abate the Writ, and fo ſee that the Entry of a Stranger thall abate 
the Writ in ſeveral Caſes, Br. Brief, pl. 182. cites 21 H. 6. 17. 

18. Where a Manor is demanded the Entry of the Demandant into an 
Are, Parcel of the Manor, ſhall abate all che Writ. But where 20 Acres 
re in Demand, and the Demandant enters into one Acre, it he does not 
claim to enter into any more than into this Acre, the Writ ſhall abate 
only for this Acre; Per Priſot. Thel. Dig. 187. lib. 12 cap. 21. S. 16. 
cizes 34 H. 6. 2. 2 H. 6. 1). 39 H. 6. 45. and 1 E. 4. 4. 

19. In Cui in Vita of three Acres it was agreed, that if the Demandant In Cu in 11 
by anct her Act ion recovers one of the three Acres and enters, it ſhall abate * aker I 
all the Writ, becauſe it is the Act of the Demandant to recover it, and * 2 4 
to enter, and therefore ſhe thall abate her Cui in Vita; Quod Nota, tinuance, th- 
that Recovery in Aſſiſe of Parcel ot the Land ſhall abate che Cui in Tenant plead. 


Vita for all the three Acres. Br. Brief, pl. 338. cites 1 E. 4. 3. 4. and 1 2 
mandant 

2 8 f had recote ed 

Parcel ot the 


Tenements againſt him by Aſſiſe, and that the Demandant had entered into this Parcel by force of this R 


every &. And it was held that this was a good Plea to all the Writ, yet Judgment was given for 
the De mandant to recover Seifin of all. Thel. Dig. 188. lib. 12. cap. 21. S. 19. cites 1 E. 4. 4 (u 
re. 2 E. 4. 11. 


20. If a Man brings Precipe qu reddat of Manor, Houſe, or the 
like, which is intire, and enters into Part, pending the Writ, all the 
Writ thall abate. Br. Briet, pl. 480. cites 2 E. 4. 10. 

21. In Formedon, the Tenant vouched A. who entered into the Nurran- 
trand vouched B. and the Demaudant as to the third Part granted the 
Voucher, and to the reſt counterpleaded the Voucher, by which Proceſs -11- 
ſued againſt the Inqueſt pon the Voucher again/t B. and at the Day A. 
the firſt Vouc hee ſaid that the Demandant, after the laſt Continuance, hat 
entered into 10 Acres, and into the Moiety of the Rent Parcel of the Tene- 
ments in Demand, and did not anſwer to che reſt, and well, per Cur. 
For Entry into Part thall abate the Writ in all, for he has fal//4'd his 
con Writ by his own Att, and it lies well in the Mouth of the firit 
Vouchee; tor he remains "Tenant of this Part which is counterpleaded, 
and he is alſo Tenant of the reſt till che ſecond Vouchee has enteres. 
into the Warranty; Quod Nota. Br. Briet, pl. 332. cites 5 E. 4. 116. 

22. The being of the Demandant upon the Land claiming nothing is nc 
ſach Entry or Poſleſſion of the Lemandant as ſhall abate the Writ. 
Thel. Dig. 188. lib. 12. cap. 21. S. 18. cites Mich, 5 E. 4. 60. And that 
lo agrees Plowden in the Aſſiſe of Parnel, fol. 92. For the Intent of him 
who entered Hall be conſider d. 

23. In Scire Facias againſt a Vicar upon Recovery of an Annuity, it is 
do Plea that the Plaintiff has entered into certain Land of the Vicarage, 
nor ot the Abbey, Mutatis Mutandis, nor of the Heir where the Recovery 
is againſ} the Anceſtor ; tor the Perſon is charged in Writ of Auuuity and 
vt the Land, Br. Brief, pl. 370. cites 10 E. 4. 10. 

24. So in Aſſſe of Freſb-force the Plaintiff atter the laſt Continuance 
entered into the Cellar of the Diſſeiſor to view the Antigqnity thereof, in or- 
#r to give Evidence upon a Subpcena delivered to him. It was adjudged 
that this was not ſuch an Entry as ſhould abate the Writ, Pl. C. g1. 
9.93. a, b. Trin. 3 Mar, Pancl v. Moore and Corporation of ME. 

25. An 


C. 
1 


> oe er; 
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S. C. cited 25. An Entry to abaie a Wri ought ro be an Entry into the Thin, 
2 Browol. demanded, which every Entry will not do, as Entry was into the Cel: 
if E el Kur lar hanging the Alfie, buc 11 was % view The Antiquity of the Cel 
9 . bg 


—— 


E. of Shrews- Jac. cites Pl. C. 92. The Parſon of Honey-Lane's Calc, 
bury's Caſe. 


2 Brownl. 26. Several were upon the Land cutting down Wood, the De. 


238. 8 C mandant came upon the Land and admonihed them to do no mor- 
& P 


PI. C. 93. in the E. ot Shrewsbury*s Cale. 


27. Every Entry which may abate a Writ ovght to be in the Thins 4. 
manta, and theretore if 9 Man brings an Affije of Rent or Common, aud : 
hainzing this Aſſiſe, he enters into the Laiid, this is not any Entry 
which will abate the Wric ; ber Fleming Ch. J. 2 Browal 237. Paſch Bl 


8 Jac. B. K. in Caſe of Rutland (Earl) v. Shrewsbury (Earl) 


Bulſt. 4. & 28 An Aſiiſe was brought for the Office of Keeper of a Park, and of the 1 


Shrewsbury Jails and Fees ; and Entry into the Park will not abate the Writ brought 4 
Lo tor the keeping of it, and though It was faid that he took a Fee, viz, | 


(Earl) S. C £1 Shoulder of a Buck, that does not make any Matter for two Reaſons 


the Entry 1ſt, He has not ſhewed a Warrant he had to kill the Buck. 2dly, The ; 
here was not tak ing of the Fee is no Entry into the Office, bur the exerciſing ot that; i 
as an Officer pe, Fleming Ch. J. 2 Brownl. 237, 238. Paſch. 8 Jac. B. K. in Caſe Y 


We ot Rutland (Earl ot) v. Shrewsbvry (Earl ot) 


doer, but 


it he had entered ad Cu ſtod e ndum, this wouſd have abated his Writ, becauſe this would have been 3 1 


Claim of Property. 


This was 29. Error of a Judgment in Ailiſe of the Office of Keeper of a 
Park granted to the Demandant in Revertion, and atterwards the Park 
but an Entry icſelt was granted to anuther, who entered and keeps out the Revert I 
to have * Oner after rhe Death of the Tenant tor Lite, for which he brought an 
Aihſe, and atter the Verdict and betore Judgment entered into the i 
Writ ought Park, and hunted and killed a Deer ; this Entry did not abate the Writ Y 


only an En- 
try to hunt, 


abared the 


to have been 


alleged that Or make the Judgment erroneous. 1 Bulſt. 5. Hill. 7 Jac. in the E. 3 


he entered Of Shrew 8bury's Cafe. 
to keep ; for 


in every Entry the Intent f the Fritry is to be r gerded. 2 Brownl, 231. the E. of Rutland v. the E. 


vt Shrewsbury. — 235. 237 per tot. Cur. in S. C. 


30. In Ejectione Firme the Entry of the Plaintiff after Verdict upon 
the Niit Prius, and betore the Fudgment, does not abate the Writ, and 


is not aſſignable tor Error. Jenk 341. pl. 100. 


31. The Leſſor pending the Action brought by himſelf for the Rent, 
entered into the Land, and the Leſſee re-entered upon him; the Queſtion 
was, Whether the Writ once abared by the Plaintiff's Entry was re- 
vived by the Re-entry of the Detendanr, and held it was not. Sty. 


260. Paſch. 1651. Webb v. Wilmer. 


22. In Ejectment the Quere was, II Entry alter the Day of Niſt } 
Prius, and before the Day in Bank, may be pleaded in Abatement ; and 4 


it ſuch Entry after the Darren Contin? be a Plea in Abatement in Ejec- 


ione Firmæ, See 18 E. 4. 19. 34 H. 6 9. cites 2 Cro. 303. Kerſey v. 
Lover. Nore, this was Error ouc of C. B. and at anorher Day ic was 


held per Cur. that this is not Error, becaule it is only in Abarement, 


and a Divertity is between this and Death, and cites 1 Rep. 5. and it is | 
uſual where Entry is before Niſi Prius to plead ſuch Plea at the Athics, 


and thall be tried at the Alliſes, and it it be omitted, the Advantage ot 


It is loſt, bnt not in Caſe of Death. Sid. 231. pl. 8. Hill. 16& 17 


8.804 


Car. 2. B. R Boys v. Norclift: 


$2 4 : | q 
land v. the and ſo did not abate tue Writ ; Per Fleming Ch. J. 1 Bulſt. 9. Hill 1 


they could do by Law ar their Perils ; and this was adjudged no "= 


try to abate his Writ ; Per Fleming Ch. J. 1 Bulſt. 9. Hill, » Jac. cis 


— 
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(G. 8) Writ abated by Entry of a Stranger, 


1] N Writ 4gainft Ten-nt for Lite, if he aliens in Fee, and he in Re- 

ver/ion enters &c. Quzre it the Writ ſhall abate; for it is ſaid 
in this Caſe that he in Reverſion after ſuch Entry may be received by 
Petault of the Tenant. Thel. Dig. 190. lib. cz. cap. 29. S. 1. cites 
Mich. 18 E. 3. 48. 8 

2, It the Mortgagor pays the Money to the Mortgagee at the Day li- 
mited pending the Writ againſt the Mortgagee, and enters, the Writ 
hall abate, Thel. Dig. 190. lib. 12. cap. 29. S. 2. cites Mich. 39 E. 3. 
zö. and 18 E. 4. 27. 

3. Writ brought againſt a Villein ſhall abate by the Entry of the Lord, 
pending the Writ, Thel. Dig. 190. lib. 12. cap. 29. S. 4. cites 3 H. 
6. 34. and 4 H. 6. 14. 

4. It is held that where the Diſſeiſor makes Feoff ment over, and the 
Frojfee is impleaded by a Stranger, if the Diſſeiſce enters upon the Feoffee, 
pending the Writ againſt him, the Writ ſhall abate. Thel. Dig. 190. 
lid. 12. cap. 29. S. 3. cites Mich. J H. 6. 17). and ſays it ſeems that 
the Opinion ot Hill. 3 H. 6. 34. agrees fo where the Diſeiſor himſelf is 
Tenant, and the Diſſeiſee enters upon him. Trin. 5 E. 4. 6. and 15 E. 4. 4. 
and 22 H. 6. 26. | 

5. But it ſaid that where one is infeoffed upon Condition to be performed 
i” rhe part of the Feoffee, it he be impleaded by Writ, and the Feoffor 
ers for the Condition broken pending the IWrit it thall not Abate. Thel. 
Dig. 190. Lib. 12. cap. 29. S. 5. cites Mich. E. 4. 5. Quære. 


(G. o) Pleadings in Writs of Entry. 


: IN Writ of Entry, the Demandant pleaded Fointenancy by Fine, 

and the Demandant was not received to maintain his Writ, 
but it was Abated. Thel. Dig. 226. Lib. 16. cap. 7. S. 5. cites Mich. 
17 E. 2. Maintenance de Brief, 1. and 55. Paſch. 15 E. 3. 

2. Feme received pleaded Entry of the Demandant pending the 
Writ, without ſaying atter the laſt Continuance, and held good. 

Thel. Dig. 188. Lib. 12. cap. 21. S. 20. cites Trin. 21 H. 6. 54. 

3. If the Tenant enters pending Præcipe quod reddat before Iſſue, the Thel Die. 
leading ſhall be that he entered pending the Writ, but if he enters after 18s. Lib 
Iſſue, the Entry hall be that he entered aſter the laſt Continuance. Br. 12. Cap 21» 
Briet, pl. 2. cites 26 H. 8. 3. | 18 me 

4. Upon pleading a Conveyance by Bargain and Sale actual Entry * 
ought to be pleaded, and Poſſeſſion by 27 H. 8. of Uſes is not ſuffi- 
cient, Noy 6. Per the Juſtices. Anon. 

5. A. rortions Entry is not to be pleaded in Bar of an Action veſted ; 

Arg. Skin. 210. pl. 4. Mich. 36 Car. 2. in Caſe of Pool v. Archer. 

6. As in Debt for Rent upon a Leaſe for Years due at Lady-Day, an 
Fatry after our Lady-Duy ſhall not be pleaded in Bar; Arg. Skin. 

210. in 8. C. 


85 3 (G. 10) 


En try. 
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(. 11) Entry in Nature of Aſſiſe. Writ and 


Pleadings. 


1. IN Writ of Entry in Nature of Aſſiſe againſt A. and B. by ſeveral! 

Præcipes de Ouibus A. and B. diſſeiſiverunt the Demandant, and 
adjudged good without ſuppoſing the ſeveral Diſſeiſins. Thel. Dig 113. 
Lib. 10. cap. 23. S. 16. cites Hill 8 R. 2. Br. 929. And fays it is 
fo in Formedon, Wrſts of Entry, and Writs founded upon Diſſeiſin; 


Per Belknap. 


2. It was ſaid, that in Writ of Entry in Nature of Aſſiſe by Tenant 3 
in Tail, or for Life, the Writ ought to comprehend their Title, and the 
Eftate which they claim. Thel. Dig. 105. Lib. 10. cap. 14. S. 9. 


Hill 21H. 6. 28. 


(G. 12) Sur Diſſeiſin; Writ and Pleadings. 


I. I. a Man gives in Tail, or aliens in Fee upon Condition, if the Cu 

dition be broken the Donor, Feotfor, or his Heir may have Ad 
rermigum qui preteriit, Per Mombray, quod Chelr. and Finch omnine Þ 
negaverunt. Per Grene, it J. /eaſes for Term of Years, and the Term | 
expires, and a Stranger enters, the Leſſor ſhall have Ad terminum qu 
præteriit; Contra upon Eſtate upon Condition if the Condition be 
broken there is no other Remedy bur Entry, quod Skipw. & omnes 
couceſferunt by their Judgment. Br. Enter en le Per, pl. 27. cites 33 


All. 11. 


2. It Diſſziſee releaſes to the Diſſeiſor all his Rig bt, the Diſſeiſor in 


Writ of Entry after this Releaſe ſhall be ſuppoſed in the Per by the 
Ditfeitin ; Per Hody. Br. Releaſes, pl. 22. cites 19 H. 6. 17. 23. 


3. The 


} 
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7 1 he reaſon for which Writ of Entry Ad terminum p preteriit lies Br. Eſtates, 
,rainſt Ter mor who holds over his Term is becauſe 2% holding in by Pl. 2. cites 
＋ E 4. 38. 


yt is in the Law a Fe:-/imple, Br. Enter en le Per, pl. 32. cites 22 

4. 14. 38. | 
; : Tenant in Tail brought a Writ of Entry ſur Diſſeiin, and the Prit 
was General, and the 21 H. 6. 26 was vouched ro be held, that the 
Writ ought ro be Special, viz. to make mention ot the Tail but the 
Court held that the General Writ is good enough. And then the 
Count ought to be Special. Le. 231. pl. 314. Paſch. 33 Eliz. C. B. 
Brownſall v. Tyler. 


323 C—— 


6. 13) Upon what Plea by Deſendant the Demandant 
may entet without praying Seiſin. 


i, TOrmedon againſt tuo, the one diſclaimed, and the other pleaded 

Non-tenure, and therefore the Demandant pray:d Sein ot the 
Land, for nothing can be veſted in him who pleaded Non-tenure, 
becauſe he did not take the Tenancy; but the Opinion ot all the Court 
was that the Demandant may enter ; quod nota. Br. Diſclaimer, pl. 17. 
cites 36 H. 6. 28 | | | 

2. Per Danby, in Action in which a Man may recover Damages, and 
the Tenant diſc/armed, the Demandant may aver him Tenant. But Contra 
where he cannot recover Damages; For he is at no Miſchief; For he 
may enter. Br. Diſclaimer, pl. 17. cites 36 H. 6. 28. 

3. And note, That upon the Diſclaimer the Judgment is, hat the 
Writ ſpall abate, and no judgment is given for the Demandant, and 
yet he may enter by Reaſon of the Eftoppel which is between the Demand- 
ant and the Tenant, but it is no Eftoppel to another. Br. Diſclaimer, 
pl. 19, cites 36 H. 6. 28. 

4. In ud juris clamat, the Tenant claimed Fee which is found 
ogainſt him, the Plaintiff ſhall not have Fudg ment to recover the Land nor 
to have Atiorninent ; For no Land was in Demand, and yet the De- 
mandant may enter. Br. Diſclaimer, pl. 17. cites 36 H. 6. 28. per 
Prifot. 

5. In Formedon the Tenant diſclaimed, the Demandant maintained Hi, 
Uu, that the Tenant was Pernor of the Profits the Day of the Writ, ana 
Tenant of the Franktenement the Day of the Action accrued ; and per Lit. 
tleton he ſhall not ſo maintain his Action; For he is not to recover Da- 
ages in this Action, and therefore he may enter. But Needham J. 
contra, and that he may ſo maintain his Writ; For he cannot enter; 
For the Judgment upon Declaimer is no more, but that the Demandanr 
ſhall take nothing by his Writ, which is in Effect that the Writ ſhall 
abate, and then cannot the Demandant enter; For if he enters the 


Tenant may have Aſliſe. Quod quære inde; For it feems the Law is 


contra, tor the Diſclaimer eitops the Tenant to have Aſſiſe. Br. Dit- 
claimer, pl. 24. cites 4 E. 4. 38. 

6. In Formedon the Tenant diſclai med, the Demandant cannot enter 
into the Land upon the Tenant or any who is in by him pending the 
Writ or atter, as where che Tenant aliens pending the Writ or after. 
Bur he cannot enter upon him who is not in by him; As in Præcipe 
quod reddat againſt Difletfor who diſclaims where the Diſſeiſee has 
enter'd pending the Wiit, he cannot enter upon the 5 _=_ 

auh. 
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Danby contra, it the Title of the Demandant be elder than the Title 
ot the Ditleitin. Br. Diſclaimer, pl. 25. cites 5 E. 4. 1. 


Of the ſeveral Writs of Entry of Ad Communem Legem. Ad Ter 
minum qui præteriit. In Conſimili Caſu. In Caſu Proviſo. En le ber 
En le Per, Cui & Poſt. En le Quibus. See F. N. B. and ſe 
Thel. Dig. 170. &c. Lib. 11, Cap. 54. per totum. 


For more of Entry in General, See Conditions. Deſcent. Ejectment, 


. Fines, Forfeiture. Remitter. Treſpaſs, And other proyer 
It les. 


Ertor. 


(A) In what Caſes an Erroneous Judgment may be 
avoided by Pla without Writ of Error. 


Z 


Dr F the Tenant in a Cui in Vita dies ſeiſed pending the Wii 
ol. 742. 


and alter judgment is given againſt him, Which ts erroneous 
and after the Recoveror ſues Execution againſt che Heir, and he 
brings an Alliſe ; he ſhall not avoid this Judgment againſt his Fas 
ther, by ſaying, that his Father died pending the Writ; but he is 
put to his Mrit of Error ; tor the |udgmenc is not void, but only 
voidable. * 28 Aft. 17 adjudged. 32 E. 3. Aft, 99. Curia. 


* Br. Error, 
pl. 623. 
Cites S. C. 
but Brooke 
ſays, that 

it ſeems it 
the Father 
who died had not been Tenant at any Time pending the Writ, but 4 Stranger had been, there the 
Judgment is void as to the Stranger, becauſe he may always falſify the Recovery. 


By Stat. 17 2. If a Man recovers in att Ejectione Firmæ, and atter his Execu- 
ar. 2. Cap, 
8. S. 1. and 
made perpe- 
rual by 1 
Jac. 2. cap. 
7. It is en- 
acted that 
in all Ac- 
tions Real, 


per Curiam ; and by the Ticrks, ſuch JIleas have 
been Times dilallowed. 


the Death of either Party between the Verdict and Judgment ſhall not be alleged for Error, fo a 
ſuch [u4{gment be enter'd within two Terms after the Verdict. 


3. So if a Man recovers Lands in any real Action, and after ſued 
Execution againſt the Heir ot the Recoverce by Scire Facias; lt 


ſaying the Teitaror died between Verdict and judgment, ot ſuc 
like; but He is put to his Writ of Error, for the Judgment ts 
only voidable. 


is not any Plea for the Heir to ſay, that his Father died pending] 
the Writ, but he is put to his Writ of Error. 28 All. 17. Vy} 


Mowbrap, admitted, 


tor ſues in Execution by Scite Facias againſt the Recoveree, the 
Recoverce cannot avoid the Judgment, nor ſtay Execution, by 


| Mich. 5 Jac. B. N. between Hide and Hart ham, 
which concerned the Earl and Countels of 22 * 
een leveri 
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A Tf a Man recover, againſt the Principal and ſues a Scire Facias Cro. E. 199. 
lat che Bail, they cannot ſay the Principal died before the Judg- pl. 20 S. ( 


t, and ſo avoid rhe Judgment by 10 lea; for it is againſt che Re- nt firſt hel 9 


1-7 and Spring Oefendants. Jer Turiam. — 

n 
nidance of er and proves it Erroneous which cannot be avoided but by W rit of Error, 
wr they might p ead the Death of B. before the Scire Facias, and after Judgment, becauſe then 
er could not bring in the Body. But notwithſtanding the Plea was afterwards receiv'd becauſe they 
met have a Writ of Error to reverſe the Judgment — 2 Le. 101. pl. 125. Walter v. Perry. 
C. and all the Juſtices except Wray held the Plea hot good; For it is a Surmiſe againſt the ſudg- 
wot, which cannot be given againſt a dead Man ; but it was agreed that he ma fend that Defen 
ant is dead after the Talgment, but it was ruled that Defendants ſhould be ſworn that the Plea 
true. 5. C. cited 2 Mod. 308. and faid that ſuch Plea was good by way of excuſing them- 
les to bring in the Body, but not to avoid the Judgment becanſe it is againſt the Record which 
al be avoided by Writ of Error. 


In an Action upon the Caſe, if the Jlainttff be nonſuit, and 
ter it is entered, that he reliquit Actionem ſuam & taterur ſe nolle 
"icrius proſequi, Upon which Coſts are aſſefſed, though it be admit- 
that this Judgment is Erroneous, becauſe this is not any 
fonſuit as is entered; yet in an Action of Debt tor che Colts, the 
Defendant ſhall not avoid it by Plea without a Writ of Error; tor 
Its a Judgment de facto not void, but only Votdable by Writ of 
error. Mich. 11 Jac. B. R. between Co/es and Low, adjudged. 
6. It Land in one County be recover'd by Præcipe in another County. 
the Tenant dies pending the Writ, thoſe ſhall be revers'd by Error 
may be avoided by Anſwer; For thoſe are Ipſo Jure void. Br. Error, 
f. 104. cites 36 H. 6. 33. 8 
8 It a Judgment is given in a Court which bas no Furiſlict ion it may Br. juag- 
e avoided by Plea; For it is Coram non Judice ; As in the Court of ment, 12;. 
herſtalſie unleſs both the Parties are de Hoſtel de Roy; Per Croke J. Ces 22 E 4. 
liſt. 208. cites 22 E. 4. 31. 19 E. 4. 8. b. and 20 E. 4. 16. * 
9. It any of the Proclamations upon a Fine be entered to be made upon Pl. C. 265 
1Sunday, out of Term, or upon the 3 1ſt of June (there never having been 2 &c. 9. . 
uy ſuch Day) they may be avoided by Plea or Writ ot Error. Dyer adjudged in 


ft, a. 182. b. pl. 52. &c. Paſch. 2 Eliz. Fiſh v. Brokett. . 


ingly. 
10. If a Fine be impoſed in a Leet be unreaſonable or againſt Law, as Roll Re 
unt where it ſbould be Several, it may be avoided by P lea and Judg- 35. Ballen 
dent of the Court in which the Suit is depending, for there is no other v. Godtry, 


temedy ; Reſolved: 11 Rep. 44. b. Godtrey's Caſe. 1 8 
greed per n 


. Ft => 


11, The Bai cannot maintain a Writ of Error apon a Fudgment 
ren again} the Principal, becauſe he was not privy to the judgment, 
nd theretore it thall be allowed him by Way of Plea in a Scire Fa- 
ws, Arg. Godb. 377. in pl. 465. Paſch. 3 Car. B. R. | 
12. In Debt upon a Bond againſt an Adminiſtrator he pleads a Fndg- 
unt recovered azainſt the Inteſtate, and that he has not Aſſets ultra &c. 
e Plaintiff replies that an Action was brought againſt the Inteſtate, and 
tat be died before the jaid Judgment, and that after bis Death Fudgment 
us given and kept on Foot per Fraudem. The Defendant traverſed the 
aud, but did not anſwer the Death of the Inteſtate. It was urged tor 
be Plaintiff that the Judgment was ill, and that he being a Stranger 
it could neither bring Error 2 Deceit, and had no other Way 8 

| avoi 


ord. Mich. 32, 33 El. B. R. between Varter Dlaintitt, and it no Plea, | 1 


AMI 

K * 

9 
9 
7 4 
nl 
T 7 

: * 

1 
+ 

'$ G 
4 

if 

711 

in 

* 

& 

f 

4 

- 

FS 

. 

V4 

+, 

A 


—_— 


— 
* 1 * . 

OY ——J_  — :: ——— — — — —ꝶ—D— —— — —— —— —ä—— . — 
— — m 


7 
—— — — — 


S. P. Br. 
Conuſance, 
pl. 13. cites 


44 E. 3.37. 


'R andal's Caſe. 


avoid ir bur by Plea, The Court held that the Plaintiff mighr ay 
the judgment without a Writ of Error, eſpecially in this Cate, wher 
it is not only etroneous but void. 2 Mod, 308. Trin. 30 Car. 2. C p 


In what Cafes « Fine may be reverſed by Pleas without Writ of Error 
See Tit. Fine. (G. b. 3) 


(A. 2) Lies; In what Caſes in General. 


t. IN ſome Caſe of erroneous Judgment no Writ of Error lies, 
where Judgment is given againſt a Baſtard, and he dies with, 
Iſſue. Br. Etror, pl. 112. cites 15 Aff. 8. 33 

2. Of a Fine levied in a Franchiſe without Authority Writ of Etro 
lies: Br. Error, pl. 24. cites 44 E. 3. 37. 

3. If Matter of | we which is not apparent is not olject᷑ed to, but paſſe 
without Challenge, as a Venire Facias returned by a Bailiff of a Fran 
chiſe where Part of the Lands are guildable, Error will nor lie. 
Br. Error, pl. 34. cites 3 H. 4. 6. ; 2 

4. Error may be in ſuing Execution. Br. Error, pl. 7. cites 9 H 
6. 38. | | 

5. Writ of Error lies of a void Judgment in any Caſe. Br. Judg 
ment, pl. 123. cites 20 E. 4. 15. | | 

6. This Writ lies when a Man is grieved by any Error in the Foun 
dation, Proceeding, Fudgment or Execution, and thereupon it is calle 
Breve de Errore corrigendo. Burt without a erg or an Award i 
Nature of a Fudgment, no Writ of Error does lie; tor the Words of th 
Writ be, Si Judicium redditum lit; and that Fudgnient muſt regulary | 
given by Fudges of Record, and in a Court of Record, and not by an 
other inferior Judges in bafe Courts; for thereupon a Writ of falſe fudg 
ment does he. Co. Litt. 288. b. 

7. Error will not lie on Couviction for keeping a Gun on the 33 H. 
6. Vent. 33. Trin. 21 Car, 2. B. R. Anon. 

8. Nor on a Conviction of fortible Entry upon View of the Juſtices 
Peace, bur it may be examined on a Certiorars, Vent. 171. Mic 
23 Car. 2. Anon. 

9. Suppofing there was a general Pardon, and the Party dig not plea: 
nor the Fudges did not take Notice of it, the Party might not have Re 
medy by Writ of Error. Ellis faid, They could age nothing for Ll 
ror but what did appear in the Record; to which Vaughan allenteg 
Freem. Rep. 84. pl. 103. Paſch. 1673. in Caſe of Phillips v. Crawly. } 

10. It is merely a Matter of Favour that Judgment in inferior Court 
in Cauſes not ariſing within their Furiſdiction, are not avoided witho 
Writ of Error, — the bringing ſuch Writ does not affirm their Iq; 
tiſdiftion. _ 2 Jo. 209. Paſch. 34 Car. 2. B. R. Copping v. Fultord. | 

11. Upon the Denial of B. R. to grant a Prohibition the Houle 
Lords was moved for a Writ of Error, but there held that Error d 
1 1 Salk. 136. Paſch. 11 W. 3. in Caſe of Biſhop of St. Davidg 
v. Lucy. : | | 

12. Error will not Iie o a new created Furiſdiction unknown 3 
Common Law ; For they need not proceed purſuant to the Methods 
Law, nor need they Indictment or Jury, nor in their Judgmen'y 
fay ideo conſideratum eſty but may ſay they judge him guilty, c ih b 


Error. 
be ought to pay ſo much Money &c. and it is like the Caſe of Convic- 
tions by Juſtices of Peace, and in both Caſes the Party has a good 
Kemedy by Certiorari, and that is a Conſequence neceſſary on all ſuch 
articular furiſdictions, that the Record ot their Proceedings may be 
brought up to B. R. that this Court may examine whether they have 
kept themſelves within their Juriſdiction ; Per Holt Ch. J. in deliver- 
ing the 1 of the Court. 12 Mod. 390. Paſch. 12 W. 3. Dr. 
Greenvill v. The College of Phyſicians. 85 | 

13. Since the Statute 9 Ann#, cap. 20 which allows ſpecial 
Pleadings to a Mandamus, it was admitted that Error lies ot a Judg- 
ment thereon, becauſe it is now in Nature of an Action, and Cofts are 
given by the Statute for that Side which prevails; But then it was ſaid 
turther, that this is no Argument that Error lies ot a Mandamus where 
there is no Plea to it, and only a Rule awarded for the Mandamus, which 
is not in Nature of a judgment; And Ld. Ch. J. Parker (who with 
others aſſiſted Ld. C. Cowper at the Motion) ſaid, that Chancery 
might ſuperſede ſuch Writ of Error, Quia improvide emanavit, if it 
were ſo; And that a Mandamus now is in Nature of an Action, and 
where Judgment was given on ſpecial Pleadings upon the late Statute, 
it was admitted lately in B. R. in a Caſe there, that Error lay. Wms's 
Rep. 350. Paſch. 171). in Cafe of Dean and Chapter of Dublin v. 
Dowgatt. ee | 

14. Where a Reference is to the Fudges on a Caſe ſtated, no Writ of 
Error will lie on their Fudgment, but it they certify their Reaſons for 
their Opinions, this Court may conſider of it. 9 Mod. 5. Trin. 8 Geo. 
Gore v. Gore. | 5 | 

15. No Writ of Error lies in Caſes of Mandamus or. Procedendos ; 
For the Mandamus gives the Party that tries it no better Right than he 
had before, which till remains examinable and triable in a proper 
Action, and there being no Coſts; the Party that ſues the Writ of Er- 
ror = have no Benefit by it. MS. Tab, Match 18. 1725. The King 
v. Herle. 


(B) In what Caſes ati erroneous judgment may be a- 
voided by Entry without a Writ of Error. 


„ IF att Infant ſuſfers a Common Recovery, in which he comes in 

| as Vouchee in his proper Perſon, and not by Attorney or Stv. 246, 
Siardian, though this ſhall not bind him but that he may in a &'<*: 

Writ ot Etror avoid it, becauſe it ts Error in Law, yet at his full s C ag. 
age he cannot enter into the Land and avotd it by his Entry, be- <4 Ni. — 
ore he has reverſed it in a Writ of Error, becauſe he himſelf ig pri: dre Ent 

by to the Judgment, and may reverſe it by ſuch Means, and he ts 5 8 — 
not a Stranger to the Judgment, for Judgments ought not to See tit. Re- 

be ſubverted by Matter of Pais without Batter of Record; as a A 
(*) Recognizance or Fine by an Jnfant, nor any Judgment in other * £543; 
Actions given againſt an Inkant, where he appears by Attorney and oy C. 
not by Guardian. Dill. £650. between Ayliſf and alter adjudged mon (0) pl. 
per Cuxiam, upon a ſpectal Verdict for Land m Eſſer. Intratur 68. ©. 
Trin. 1649. Rot. 200. | a 


2. If 


Error. 


|Þ | 
RI 
G 


2. If an Infant makes an Attorney which is recorded, and pleads a Plc 
to Iſſue, which is found againſt him, this is no Matter in Arreſt gf 
Judgment, but is put to his Writ of Error. Br. Error, pl. 59. cites 
22 H. 6. 31. per Newton. | | 

3. So per Portington, it the Infant be permitted to Jevy a Fine, if 
this be recorded it eànnot be deteared bur by Writ of Error; Quod = 


mo negavit, Ibid; 


— 


(C) In what Caſes Judgments ſhall be reverſed c 
a Writ of Error. 


In what Court. 


4 Fitzh. Er- 1. * Banco Regis in no Caſe, neither in the ſame Term, nor in 


= 3 another Term, ſhall an Dutlawry be reverſed without Writ 


"> R ang Of Error on the Crown-Side. Mich. 14 Jac. The Clerks ſaid, that 
oO TA nh 
Jjuſtices NW, 519 Y. ©. 2. dd) ed; and 
and Clerk. Clerks it is the Courſe. 8 15 


held that it 

could not be reverſed in that Court without Writ of Error, but ſays that otherwiſe it is in C. B. if he 
comes the ſame Term. — Br. Error, pl. 199. cites S. C. that he who comes in by Exigent may the 
ſame Term teverſe Utlawry for Matter apparent by Plea, As for Omiſſion of Proceſs in & B. withour 
Writ of Error; but otherwiſe upon Matter in Fact; But that the Ulage in B. R. is, that in both 
Caſes he is put to his Writ of Error. Br. Error, pl. 81 cires 15 E 4. 9.8. ſame Diverſitics. 
Outlawry in Perſonal Actions cannot be reverſed in B. R. without Writ of Error, by the 
Courſe of the Court; But otherwiſe ir is in C. B. Per Broome, Secondary of B R. 2 Roll Ren. 
25. Paſch. 16 Jac. B. R. Anon, cites 4 E. 4 10 b. 11. a. and 42 b. 43. a: 


In what Caſes Utlawry ſhall be reverſed by Writ of Error, or by Plea, See tir. Utlawry (G. b). 


2. One convicted of Felony prayed his Clergy, and had ir. The In- 
diftment was removed into the Crown-Office ; A Writ of Error does not 
lie to avoid it, becauſe he is a Clerk convicted only, and nor attainted ; 
For when he prayed his Clergy, which was allowed him, there never was 
any Fudgment afterwards given, and of thar Opinion was the whole 
Court; But upon Exceptions taken to the Indictment, the ſame was 
diſcharged and Reſtitution awarded. Cro. E. 489, 490. pl. 6. Mich. 
38 & 39 Eliz. B. R. Long's Caſe. 


2 3. ___—_ 


(D) [| Reverſed. | 
For what Cauſe 


Br. Utla- 1. T the Exigent returned in Banco, if the Defendant ſays the 
gary, pl. Plaintiff appears by the Attorney, and the Attorney has no 
41 cites Warrant, this is not Caule to reverſe the Judgment without Writ 
Firzh. Utla- Of Error, tor perhaps he has a Warrant in Chancery. 11H. 4. 34 


gary, pl. 40. 
Cites S. C. 


2. But 


E. 17775 | | 477 


2. Bur a Judgment may be reverſed in a Writ ok Error for an * Br. Ude 
Outlawry after a Superſedeas and Mainpriſe. * 11 ID. 4. 34 || 8 h. Bays pl. 11 


6. 37- 9 U. 6. 8. Contra Mich. 3) El. B. per Cutiam. 1 


one is out- 
ved contrary to a Superſedeas, the Court in the ſame Term may teverſe the Outlawry without 3 
Writ of Error. Br. Utlagary, pl. 19. cites 8 H. 6. 37. 


3. So if the Exigent bears Date before the fourth Day of the Pluries Br. Utlaga- 


Capias iſſued to the Sheriff, 11 . 4. 34. ry, pl. a1. 
—— Br. Error, pl. 48. cites S. C. 


4. A Man outlawed of Felony ſhall not avoid the Outlawry, be. Br. Una. 
cauſe he was in Priſon at the Time, without a Writ of Error. x ID, Ears, pl. 18. 


7. 13. b. Contra * 7 P. 6. 25. mg Ha 


| Quad Nota. 


= [503 if a Man be outlawed, where it appears by the Record * In the _ 
that there were * nor rwo Capias's awarded this =_ be annulled large — 
without a writ of Error. (8 b. 6. 37. 11 0. 6. + 11.) though the . Wong“ 
Statute ſays it ſhall be void. Contra M. 37 El. 5. is ramen) 
aber Editions is (tantum) viz that there were two Capias's only; But the Year-Book is as in Roll, 
vn that there were not two Capias's awarded. Sce Brook Utlagary, pl. 19. cites 8 H. 6. 37. 

This is miſprinted in Roll, and it ſeems ſhould be (15.b pl. 6.) and there the Objection was, 
that there were but two Capias's iſſued where there ſhould have been a third. 


6. So if a Man be ottiawed, and no Mention is made of what 8. P. where 
County he was, this map be reverſed without a Writ of Error, Þ< P<ten- 
$D. 6. 37. Curia. ant came 


the ſame 


TINS Term in Per- 
on and praved a Reverſal, becauſe it is in the ſame Term; Per Cott For the Statute ſays, that ſuch 


Proceſs ſhall be held for null, to which the Court, except Babb: Ch. J. agreed. Br. Vrlagary; pl. 
19 cites SH. J 37. Fitzh. Error, pl. 19. cites S. C. 


7. [Bur] if a Man be outlawed without Addition given to him in 
ſach Action, in which Action chere ought ro be an Addition by the 
Statute, he ſhall not avoid it by lea without Writ of Error, 
tyough the Statute ſays that ſuch Outlawry ſhall be void. 119. 


„ 1. ; 

55 [Rut] if à Man comes in Ward upon the Capias Utlagatum, 
he may reverſe the Ourlawry, becauſe he is named J. S. de A. 
whereas he was abiding at the Writ purchate4 at B. and not at A. 
and this without Writ of Error, becauſe if he ſhould bring a 
Writ of Error, it ought to agree in the Name with the Record, 
which would be againſt himſelf. 19 Þ 6. 80. 

9. But otherwiſe it would be it be had rendered himſelf Gratis. 

19 90. 6. 80. : | * 

i. [But] if a Man comes in Ward upon the Capias Utla zatum, And a Sci. 
he may avoid the Outlawry without ydrit of Error, becauſe he is ** »** 
called | S. de B. where there is no ſuch Vill in the County, becauſe Sind che 
if he ſhould bring a Yrit of Error it ought to agree with the Re: Plaintiff ro 
cord, and ſo he ſhould admit that there is ſuch a Dill, 22 E. lay if he 


would main- 
+ 38. | tain the 
Writ, per Newton and Paſton J. For the Sheriff did wrong to arreſt him; becauſe it he be of 
B he is not the ſame Perſon, Nota; and ſhall not be forced to a Writ of Error; For per Paſton 
the ſuing a Writ of Error will affirm the Name becauſe it muſt be according ro the Record; And 
o he was ſuffered to make Attorney, and was Ci'miſied, Er Urtlagary, pl. 22. cites 19 H. 


9. bo, . 
6 K | 11. Jt 


LL 
0 


= . * - , 
. * 5 . 
w—— —ů — 53 * —— —— We 4 2 —— „ 2 
- — — — 2 = 


Error. 


8 C. cited, ti. Ik a Man be convicted upon the Statute of Jac, 
A by two Juſtices of the Peace ror killing ot Patridges 1 
Car. 2 B. 5 g 


R. upon Proot or Confeſfion of the a without In 


Berry's Caſe, Per Croke and Berkley, and they ſeemed © 
N ſome Manner chat ſuch Conviction upon the Statute for — — 
v. Briggs, 7 
which was | * 
on a Conviction for Hunting in a Park contrary to the Statute, and Judgment for the Penalty of: 
given by the Statute; Bur Pemberton Ch. J. held, that the Party ought to be put to his Writ of 1 
ror, and he was not then permitted to reverſe or quaſh it by Motion upon the Certiorari, but aft r. 
wards Pemberton aſſenting Exception was taken to the ſaid Judgments by Motion on the Certiorari 


12. A Man ſhall have Writ of Error upon an erreneous Exccution; 
As upon an Outlawry, as well as upon the principal Judgment; per 
Paſton. Br. Error, pl. Jo. cites J H. 6. 44. 

13. If an erroneous Fudgment be given upon an IndiGntent of Barretry 
at the Seſſions of Peace, and the Party fined thereupon, and committed 
till he pays it, and he removes the Indictment and Proceedings by 
Certiorari, and himſelf by Habeas Corpus, yet he cannot be gischer 
ed, becauſe judgment being given thereupon he cannot diſcharge it 
unleſs he brings a Writ of Error; Adjudged. Cro. J. 404. pl. 2. Trin. 
14 Jac. Rice's Caſe. 

14. But a Record of Force made by * of Peace upon the View 
if the ſame is inſufficient, may be quaſhed upon Motion withour Writ 
3 . Agreed pet Cur. 1 Lev. 113. Mich. 15 Car. 2. the King y, 

- Chaloner, 


& — — — E ——— IE 
— 


(E) At what Time a judgment may be fo reverſed 
without Writ. 


[Outlawry.] 
Fitth. Er- 1. N Dutlawr in Banco Regis in another Term a be re: 
ror, pl. 26. verſed without a Writ of Error; 


* 19 D. 6. 2. Mp Re 
gy" 5 ports 14 Jac. Hamon. f | ; 


ror, pl. 199. : ; 
cites S. C Br. Utlagary, pl. 20 cites 19 H. 6. t. 2. 


* Br.Utlaw- 2. [But] an Outlawry in Banco Regis may be reverſed in the 

on ſame Term without Mrit of Error, for all the Term the Judg⸗ 

s © Contra, ment does not remain in Pectore of the Judges, this being an 
3 a 

and be was Dutlawry and Judgment before the Coroner. 19 H. 6. 2. Ct. 

8 his 14. Jac, B. R. 


'rit of Er- N | 
ror. Fitzh. Error, 20. cites 8. C. accordingly. ———And Br. Error, pl. 158. cites 4 E. 41, 43- 
that in B. R. the Defendant ſhall be put to his Writ of Error, and ſays that the ſame Term the Out- 
lawry was reverſed in B. R. upon an Exigent iſſuing there, a Writ of Error was brought out of 
Chancery, directed to the Juſtices of B. R. Brooke ſays, Quod nora, that they reverſed their own 
Error at the ſume Term. 


* Firzb Er. 3. So ini the ſame Term an Outlawry returnable in Banco may 
ror, pl-19- be reverſed in Writ of Error. * 8 9. 6. 3 19 9. 2. 
_——+ Firth, 4. But nor there in another Term Without a tit of Error, 29 
Error, pl. ID. 8. . 
26. cites 


SC 


Br. Error, pl, 199. citcs 8. C.—— Sec (C) pl. 1 and the Notes there. 


. An 


erior C 
of Erro 


I „„ ¶ͤ—— — — — —— — — 


Error. | 479 


An Outlawry aſter a Superſedeas cannot be reverſed in Banco the 
ame Term of the Return without a Writ of Error. M. 37 El. B. 
xr Curiam, becauſe this is not their judgment, but the Judgment 

the Coroner. 12 | 
$i In the ſame Term and Outlawry may be reverſed in C. B. for Er- Litt. Rep. 


or, Het. 93. Paſch. 4 Car. C. B. Anon. on 150. 8. 
1. Or in any Term if it be void upon any Statute; As for want of Lit, Rep 
Proclamations &c. Het. 93. Ibid. 150. S.C 


(F) Upon what Judgment. 


IF the Plaintiff be nonſuit at the Niſi Prius, upon which Coſts 
are raxed by the ſame Jury, by the Statutes of H. 8. and 
71, and Judgment given for them againſt the [laintiff, the 
plaintiff map have a Ydrit: of Error upon this Judgment. Tr. 
Jac. B. R. admitted per Curiam. | 
2. Jf a Man brings a Writ ot talſe Judgment in Banco upon a 
Judgment Ven in Ancient Demeſne, and reverſes the Judgment there, 
Grit of Error lies upon this Judgment, for this ts a Matter of 
Record. M. 40 & 41 El. B. R. by two Jutticcs. | 
3. Jf a Manor Court holds Plea of a Thing out ot their Juriſdicti- G, ]. os: 
oo, and gives Judgment thereof, though this is void, being Coram 95. pl. 24 
non Judice, yet a Writ of Error lies, and Error may be aſſigned Quarles v. 
1m this. Y. 3 Ja. B. N. between ©-arre!s and Searle, fut by the ar rd 1 
Prit of Error he ſhall de reſtored to all that he hath loſt, where, el, y 
by the Action of Treſpaſs, he ſhall recover all in Damages. three Juſ- 


1 „ Fs a | , tices, contra 
Williams ; And though a;Writ of Error be brought that does not affirm the Juriſdiction ot the in 
{rior Court, nor is any affirmative, but that it may be ſaid to be a void Judgment, and yet the Writ 
of Error well lies of a void Judgment. 


* 


4 If a Verdict paſſes again / the Vouchee, yet he ſhall have a Writ of But in a 
Error notwithſtanding the Stat. 32 H. 8. cap. 30. Per the Juſtices of Fr=cipe 


| 4 | red. 
CB. Bendl. 37. pl. 659. Mich, 1 & 2 P. & M. in a Nota. 222 


N . 3 1 5 5 was vouch- 

ad, who entered into Warranty, and pleaded to Ique, which was misjoined or ſome et ber the like De. 
jault, and it was found againſt him ; now it Judgment is given againtt him, in ſuch Caſe he cannot 
haveaW rit of Error, by all the Juſtices in Bank, notwithſtanding the Statute 32 H. 8. Cap. 32. [30.} 
for this is out of the Statute, which only gives the Writ where a Verdict is tound for or againſt the 


— or Tetiant, and a Vouchee is neither of them. And 26, 27. pl. 60. Hill, 4 E 6. 
non, | 


5. And alſo note, That if any Default is in any Original Writ, or in Bendl. in 
tne Return thereof, or in the Verdit#, or in the Fudgment, or in the Keilw. 20). 
Count, ſo that it plainly appears by the Count that the Plaintiff has no 40 ver 
Cauſe of Action; And if a Verdict and Judgment is given upon ſuch bis. p 
Originals for the Plaintiff, yet the Defendant ſhall have Wric of Error, Ioſufficicar 
notwithſtanding the ſaid Statute, and theſe Detaults are riot remedied Trials are 


by the ſame Statute. Bendl. 3). pl. 67. Mich. 1 & 2 P. & NM. 2 2 


tute, for the 


Tat, 38 H 8. cap. 30 doe not extend to Verdict given between the Demandant and Vouchee, nor to 


ny Detault in the original Writ, or in the Return thereof, or the Want of an Original, or in the 
Count, or to any Inſufficiency in the Trial, Verdict, 1 &c. And the Stat. 18 Eliz. ſalve 
"any ſych Defects, but does not remedy any inſufficient Trial, but this remains as at Common Law 
Rep. 36. b. Trin. 30 Eliz in the Exchegner, in Saynhan's Caſe, als“, Baynham v. Brook. 


6. It 
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480 Error. 

6. It doth not lie of a Judgment upon an M of Freſb-ſore, .. 
Writ of talſe Judgment, £ it . f. N. at 4 a er bat a 

J. It one be outlawed upon an Iudiſi ment of Treaſon, Felony or Tech 
bur the Proceſs and Order preſcribed by the Statute of 6 H. 8. rap. 1 My 
8 H. 6. cap. 13. are not obſerved, the Outlawry may be reverſed * 
Writ of Error, which Writ ex merito Juſtitiæ ought to be Cranted 
3 Inſt. 31. cites it as adjudged, Mich. 26 & 2) Eliz. in Wrir of Ern 
Coram Rege . BR Meuvil's Caſe. 4 1 | 1 ' 
ido, 8. A Writ of Error lies to reverſe an Attainder of High Treaſon the 
2 ſome have held the contrary by reaſon of 33 H. by cap. N 
given by That every Attainder of Treaſon by the Common Law thould be 5 
NIE has effectual as if by Authority of Parliament, for the Statute is 79 }, in 
2 i . tended of lawful Attainders by due Courſe of Law, and not of erroneous bo 
roneous, it void Attainders; and ſo it was held in a Parliament held the 28 Eli 
was at Com- when it was enacted, That no Attainder of High Treaſon, where the 
mon on Party was executed for the ſame, ſhould be avoided. by Plea or Error 
by Writ of but this Act extended only to Attainders before that Time where th! 

3 


Error, only Party had been executed, flot to Attainders after. 3 Init. 215. 

the Stat. | 

25 Eliz. cap. 2. ſecures all former Attainders, where the Party is executed, from Rever(al by Wit 
of Error, but meddles not with other Attainders, neither doth the Stat. 33 H. 8. cap. 20. take a, 
Werits ot Error upon Attainder of Trraſon, as hath been reſolved againſt the Opinion of Stamt. 9 0 
lib, 3. cap 19. Ca. P. C. p. 31. But it is true that the Statutes 26 H. 8. cap 13. and 5 & 6E. 
cap. 11. take away from a Perſon outlawed in Treaſon the Advantage of Reverſal of an ():r. 
lawry,, becauſe the Party outlawed was out of the Realm, but extends not to other Offences, Hales; 
Hiit. of Pl. Cr. 353, 354. cap. 26. 


- Thid. ſays 9. If a Man be attainted by a Fudgment upon an Indifuient he hull 
e . not have Writ of Error Without making a Petition to the King tor the 
and 32 E. z. having it; becauſe it ſo highly concerns him; Per Coke and Dode- 


-» 4 . Roll Rep. 14s. pl. 12. Paſch. 13 Jac. B. R. Gargrave's 
Caſe. 


Jo. 497. 10. Error was brought to reverſe a Fudement upon an Indict ment for 
ins e 14. Recuſaricy; It was doubred whether any Exception be good upon ſuch 


St. ohn, Conviction; For the Statute 3 Jac. is preciſely tliat it ſhall not be void 
S. C and or diſcharged for Default ot Form, or other Matter, until after con- 


reports that forming himſelf by coming to the Church. Bur afterwards, becauſe 


Fu; . - 4 
_ 8 the Fadgment was not Ideo capiatur, and the Oimiſſion thereof is appa- 
was brought rent to the King's Prejudice, and for that upon every Conviction in * 


by the King; dictment, the Judgment is Quod ca _—_— this Cauſe rhe Judgmenc 


_ * was reverſed. Cro. C. 504, 505. pl. 6. 
that it | 3 
would lie for him. For he is not concluded by the Statute 3 Jac. 


Thid. Roll 11, Error was brought to reverſe a Fudgęment entered in an inferic 
Ch. J. faid Court, that the Plaintiff recuperare debeat, whereas it ought to be recu- 
that 3 Jac. perare debet. Roll Ch J. ſaid, that this is no judgment, and ſo no 


* rit of Error lies thereupon, tor the Writ ſuppoſes a Judgment, be- 
very Caſe cauſe the Words of the Writ are St Judiciuin red; ET. 


was ſo ad- Paſch. 1651. Shedlock v. Lapere. 


udged. — _. 
ber (M) pl. 15. where it is held that recuperare debeat is only an Award. 


12. It was ſaid by the Attorney-General that no Writ of Error lies 


upon a Judgment given por the Statute of Winton, Freem. Rep. 435. 


pl. 588. (bis) Mich. 1676. Anon, 


Becauſe bo 13. A Writ of Error lies not upon an Indiffment of Recuſancy and | 
lo ) , * Conviction by Proclamation. Vent. 355. Trin. 33 Car. 2. B. R.. | 


the Statute 3 Jac. Cap. 4 gives Proceſs upon it for the Forfeiture, and the Party's Remedy is in tht b 


14 The | 


Exchequer to quaſh it there. Raym, 433. Palch, 33 Car. 2. B. K. Phorbes's Cie, 


incheſter (Marquis's) Caſe, | 


. ; 
_— — 8 — 
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eee — — — — — 
1j. The Detendant was convicted at the Seſſions for a Scold, and ad- 6 Mod. 198. 
udged to be ducked; She brought a Writ of Error (by Leave of the 8. C. held 
) rrorney-General) and the Ch. J. ſaid, The Court was well enough cordingly. 
oſſeſſed ot the Cauſe by Wrir ot Error, but the % Way was by Cer- 
ſrart to remove it into the Crown-Ojfice, and then bring a Writ of Error 
gram nobis re/adent', and upon that the Courſe is to give a Rule to 
ſign Error, and then to move tor a peremptory Rule, and in Default 
herzot to have a Non Prof. and then an Award of Execution. 1 Salk, 
266. pl. 12. Trin. 3 Ann. B. R. The Queen v. Foxby. 
15. A Writ of Error does not lie on a Mandamis., 8 Mod. 29. 
Hill. 7 Geo. D. and Chapter ot Dublin's Caſe. 


As to Reverſing of Attainders, Sec Tir. Attainder (D) 


_— 


(G) Of what Jadgments. | In reſpect of the Court 


where glven. 


1 Judgment in Pleas upon Patents, Plcag of Debt, Attach- g. p..,, 
ment ot Treſpaſs, und ſuch like, given in Chancery, among pl 95. cites 

them ok Chancery, and upon Scire Facias upon Recognizances, d 37 H. 6. 

Brit of Error lies. * 37 Y. 6. 14. b. D. 14 El. 315. 100. 11 E. 8. C. & S. P. 


9. 

p 2. Bur no Mrit of Error lies upon a Judgment upon a Subpœna in Br. Error, pl. 
in Chancery, tor as to this it is not a Court of Record, 37 0. 188 
18 2 440 
A Writ of Error lies upon a Judgment given in a Franchiſe 5. Fire,, 
by Virtue of Conuſance of Pleas. 2 D. 4 4. b. pl. 32. cites 

4. Mo Writ of Error lies upon a Judgment given by the 8.0. % 
Juſtices of the Peace. 4 D. 6. 24. See ( ) 

5. A Writ of Error lies upon a Judgment in Bank. 4 0. 6. 24. 

6, It the Sheriff refuſes the Challenges the Party ſhall have Error, Br. 

V\ alte, pl. 58. cites M. 2 H. 4. 2. 

7. Ot Error in the Court of Pie-powders lies Writ of Error, and not 
Writ of falſe Judgment, which proves that it is a Court of Record, 
and this per Littleton, quod non negatur. Br. Error, pl. 162. cites 
6E.4. 3. and 7B. 4. 23. 

9. Where falſe Judgment is given upon a Writ of Fuſticies directed to 
the Sheriff, uo Writ of Error lies, though the judgment be of Debt 
or Treſpats above 20s. F. N. B. 18. (H) 

9. Upon a Judgment in a Re: diſſeiſin before the Sheriff a Writ of 
Error lies. 6 Rep. 12. a. 

io. A Writ of Error lies upon a Judgment given in a Court of Pie- 
ſcuaers. Jenk. 211. pl. 48. 

it. A Writ of Error lies out of the Petty Bag into B. R. upon an 
* in Fact. Vent. 103. Mich. 22 Car. 2. B. R. Foxwith v. 

remain. | 

12. It there be a Conviction of Forcible Entry upon View of the Fuſtices of 
% Peace no Writ ot Error lies upon it, but it may be examined in a 
Certiorari Vent. 171. Mich. 23 Car. 2 B. R. J 

13. Upon a judgment given by the Cenſors of the College of Phſiciaus 
o-ainſt ene for Male-Practices no Writ ot Error will lie, becaule it is a 
gurt inftituted de novo, and by the Inſtitution they are not bound up to 
we Formalities of other . viz. as to dra up their judgm 1 50 
6 WIL 


] 


2 
O 
W 


— 


— 


Error. 


with Ideo Conſideratum Ec. But it is ſufficient tor them to ſhew the Cg. 
viction in other Words. But the Conviction may be remov d into h. R 
by Certiorari, and there quajt'd for Inſufficiency. Per Holt Ch. ]. Cath, 
494. Paſch. 11 W. 3. B. R. Dr. Groenvelt v. Dr. Burnell, 


— 


— — . 


— — 


— 


(H) In what Court [it lies.] 


1. D. 14 El. 315. 100. A Judgment given in Chancery upon 
* Fol. 745. Scire * Facias upon a Recognizance, WAS reverſed in Banco 


Regi 
LAWNS | , p : ls, 
pet both Courts were before the King himſelf. 29 AT, 47 ad 

Cee he My Reports, 11 Jac. B. K. per Coke. vun. 


Koll 


ep. 287. 1 5. Hill. 13 Jac. B. R. in Caſe of the Bp. of Briſtol v. Proctor lost 85 
Cap. 8. S. P. 


2. It lies in Parliament. 3) D. 6. 13. h. 11. E. 4 9. 

3. No nortt of Error lies in Banco or Banco Regis upon a 

-— aq given within the Cinque Ports. D. 23 El. 376. 23. av: 

judged. f 

As to Er- But by the Cuſtom of the Cinque Ports a falſe Jud Wal 
— Judg- given there may be reverſed per Cuſtodem tive Guardianum = beca 
Cinque Ports, tuum apud Curiam Shepeway D. 23 El. 376. 23. | Kin 
8 Ports. [E 7] 


Br. Error, . A Writ of Error lies of Banco Regis of a Judgment gien 


= 2 Ain Lancaſter. 18 El. 4. 12. bo 
$ P. [and Roll ſeems miſprinted (El.) for (E)! N 
As to Wris 6. So of any County Palatine, for this ts excepted out their Char - 
of Errors'0 ters. Davis 1. County Palatine. 62. O. 15. El. 320. 19. gb 
Palatine, See tit. Court of County Palatine (S 6) ; mel 
* Br. Error, 7. A Writ of Error his in Banco upon Judgment in a County Ws 
2 Er. alatine becauſe theſe Counties were derived out ut the Crown 19 
ror in Coun- + 6. 12, 6. I, 4. 4. ; ; 
ry Palatine the 
ſhall be redreſſed here in "+ I [but ſays not in what Court whether in C. Bor B. R bro 
Br. Cinque Ports, pl. 8. cites S. C. 

: i | Yor 
Doderidge 8. Ik the Judgment be given in the Court of Scannaries of the e 
had been Dutchy ot Cornwal, no Writ of Error lies upon this in Banco, | 
adjudged Or Banco Regis, becauſe it hath not been Uſed ; but of this there | | 
by all the may be an Appeal to the Guardian ot the Stannaries, and trom him dio 
Juſtices 1 to the Prince, and when there is no Prince tg the King's Counſel. | 
man'sCale, B. 13 Jac. B. R. 
that no Writ of Error lies of a Judgment given in the Stanneries in Cornwall, Win. 8. Paſch. 19 wa 
Jac. in the Caſe of Ewrr v. Vaughan. de 
* r. Error, 9. g Writ of Ertot lies in B. R. upon a Judgment given is W «© 
* 7 dites Banco Regis in Hibernia. D. 1. County Palatine. 62. * 34 All.) the 


Per Cur. Le. Adjudged. 37. All. 5. I 
55-in pl. 69. = 
dites 15 E. 3. Error 72. And 3 Le. 159. pl. 207. cites S. C. Upon a falſe Judgment, in 
C. B. in Ireland Error muſt be ſued in B. K. there, but on Judgment given in B. R. there, Errot 
muſt be ſued in B. R. in England. F. N. B. 22. (E) — Vaugh. 290. Vaughan Ch. J. cites it as * 2 

ie 


* 
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Sir Edward Coke in Cal in's Cale, fol. 18. a. that Albeit no Reſervation were in King John's Char- 
ter, yet by Judgment of Law a Writ of Error did lie in B R. of England of an erroneous Judg. 
went in B. R. in Ireland. W hereupon Lord Hobert obſerves, that a Writ of Error lies not there 
fore to reverſe a ] udg ment in Ireland by ſpecial Act ot Parliament, for it lies at Common La w to re- 
verſe ludgments in any Inferior Dominions; and if it did not, Inferior and Provincial Governments, 


a; Ireland is, might make what Laws they pleaſed ; for Judgments are Laws when not to be re- 
verſed. 


— 


10. A Writ of Error lies in Parliament upon a judgment in Banco “ Br. Error, 
Regis, given either in a Writ of Error or upon an Action originally 7; 
commenced there. D. 23 El. 37s. 19. * 1H. J. 19. Ws 

11. Ika Judgment be tn any Court in Wales, a Writ of Error Br. Error, 
lies thereof betore the Juſtices errant, 19 ID. 6. 12. pl ; Nh Cites 


Br, Cirque Ports, pl. $. cites S.C. 


12. But no Writ of Errot lies thereof in any Court at Common Br. Error, 


Law at Weſtminſter, becaule it lies before the Juſtices errant, 19 fl. 74 cites 


S. C. but b 
D. 6. 12. b. Newton it 


3 : there are no 
ſuch Juſtices there it ſhall be redreſſed here in Curia Regis; but Brooke ſays, Quere inde ; For by 


Forteſcue and others it ſhall be red reſſed in Parliament. Zr. Cinque Ports, pl. 8. cites S. & 
accordingly. | 


13. And if a Judgment be given before the Juſtices Ertant in Wales was 
Wales no Writ of Error lies thereof in any Court at Weſtminſter, bh 1 * 
becauſe the Court of Juſfices Errant is as high as any of Frey ae 


deriv-. 
king's Courts, ercept the Parliament. 19 . . 1 ng 


| Crown, as 
Lancaſter, Cheſter and Durham were; Per Forteſcue. Br. Cinque Ports, pl. 8.— S. P. and 


th:refore regularly no Writ ot Error did lie of a Judgment in Wales, but otherwiſe of the Counties 
P.latine. 2 Inſt 223. Cap 42 — But Keilw 202. b. in pl. 19. Mich. 11 H. 8. it was ſaid by Brude- 
dell, Ex aſſenſu Brook, Fitzherbert, and all the King's Counſel, that Wales is Parcel of the 
Rea'm of England, and that Writ of Error lies in England for an erroneous Judgment given in 
Wales, tho” not of ſuch Judgment given in the Iſle of Man which was no Parcel ot the Realm, 
and ſo of Gaſcoigne and Calice. 


14. But a YDrit of Error lies in Parliament upon a Judgment But as to 
given before the Juſtices Errant in Wales, becauſe the Jarlta- r, 
ment is more high. 19 D. 6. 12. . 


ments in 


Wales, See tit. Wales (C) and the Notes there, on Stat 34 & 35 H. S8. cap. 26. 


15. A Writ of Error lies in Banco upon a Judgment given before Le 55. pL 
= Judges of Aſſiſe. 11 D. 3. Rot. 5. admitted that it was well 4 "om . 
tought. | 


C. B. The 
. A. Bp. of 

York v. Morton S. P. adjuded that it did not lie in the ſaid Court. — 7 Le. 159. pl. 207. S. C. in 

t-tidem Verbis. 


16. A Writ of Error does nor lie in Chancery upon a Judgment 
ben in Banco. | ; 
17. But vide 17 E. 3. 5. 19. 21. where a Writ of Error upon a 
Judgment in Banco was returnable in Chancery, and there the Record 
was returned accordingly, and the Chancellor delivered it over to 
the Chiet Juſtice de Banco Regis. 17 E. 3. 46. 30 E. 3. 14. 
18. A Judgment in Alfiſe cannot be reverſed by the Chancellor be- The ie fe 
tore the Council, tor this 18 not any Place kor it. 34 E. 3. 14. by ſuch Year 
the Juſtices. ; ; . in the Year 
19. Upon a Judgment given in the Huſtings of London a Writ Bcok. 
Of Error lies at St. Martins before certain Juitices. 18 E. 3. * 
20, ere 


Error. 
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20. Where Writ of Error is ſued in London of Error before the 
Mayor, this ſhall be ſued at t. Martins, and then the Mayor and 
Aldermen ſhall have Day Ly 4o Days to be advisd of their Records 
and then the Recorder ſhall record it Ore tenus, and there were divert; 
Opinions it the Party alter this might allege Diminution or not. B. 
Error, pl. 18. cites 34 H. 6. 42. | 
The Chan- 21. 31 E. 3. Stat. 1. cap. 12. Enacts, That where a Man co 


crllor md of Error in the Exchequer, the Chancellor and Treaſurer ſhall cauſe ty 
Trea'urer | Z * a Come 
are Judges, Leſore them in any Chamber of Councii nigh the Exchequer, the Record 


and the other ihe Preceſs taking to them the Fuſtices and other ſage Perſons ; and ſtalt 


| 5 

are only caus'd to be called before them the Barons of the Exchequer, to hear the 

8 Cauſes of their Fudgments ; and if Error be found, they ſhall corrett gy; 
r. ſudg- 


ment, vi amend the Rolls, and ſeud ihem into the Exchequer to make Hxcciition. 
BB cou 


125. Cites 
8 H. J. 13 

16 . 2. cap. 2. $, 2. The not coming of the Ld. Chancellor and Ld Treaſurer at the Day of the N. 
turn of any Writ of Error on the Statute of 31 E. 3. cap. 12. ſball not cauſe any Avatement or Diſconting. 
ance ; but if either of the Chief Fuſtices, or the Ld. Chancellor or La. Treaſurer jhail come to the Ache. 
Ubamber at the Day of the Return the Snit ſhall proceed. ; 

S. 3. Provided that no ꝓudg ment be given, unleſs both the Ld. Chancellor and Ld. Treaſurer be dreſent 


mplains 


Br. Con- 22, Wrir of Error lies in England of a Judgment in Calais, Bt. 
. th Proceſs, pl. 181. cites 21 H. 9. 31. 


4 Inſt. 282. cap 68. S. P. 


8. C. & S. P. cited Raym. 174. Arg. —— Vaugh. 291. cites 
2 R. 3. 13. 8, P. 


, 23. If falſe Fudgment be given in London, or other Place which B 2 
Court of Record, the Party grieved ſhall have a Writ of Error, and this 


Writ may be returned into C. B. or B. R. at the Pleaſure of him who 
ſues the ſame. F. N. +. 20 (D) 


24. Judgment in a Luare Impedit before Fudges of Afjiſe, and a Writ 
nr to the gs. and tor Dae Sir Lo to the Sheriff 
the Detendants bring Error, and remove the Record into Banco Regis, 
and the Writ was directed to the Chief Juſtice de Banco. Dyer 16, 
177 Mich. 6 E. 6. Henflow v. Keble, 


And. 12. 25. Error was brought in C. B. by A. and B. againſt J. S. of a Je- 
pl. 26. S. C. : a c ; J a Fug 
_— mouth z The Detendant demurred, and adjudged that a Writ of Error 
after Argu- did not lie here. Mo. 78. pl. 208. Trin. 8 Eliz. Price v. Jones. 
ment and | 

Confſideration- Bend]. 153. pl 213. Ap-Richard v. Jones. S. C. awarded accordingly.— 
D. 250. pl. 85. & S. C. held accordingly. 


26. Ir was held by ail the Juſtices that a Writ of Error does nt 
lie in C. B. upon an Erroneous Fudgment given in any inferior Court of 
Record. And this was, as was faid, upon great Advice, Cro. E. 26. pl. 
6. Paſch. 26 Eliz. C. B. Roe v. Hartly. 
Adminiſtra- 27, 27 Elis. cap. 8. F. 2. Reciting that Krroneous Fudgment in 


2 B. R. were only to be reformed in Parliament, enacts, that where any 
Within 


Benefit of Fudgment ſball begin in B R. in any Action of Debt, Detinue, Covenant, 
this At Account, Action upon the Caſe, Fjectiuue Firmæ or Treſpaſs, firſt com- 
6 Rep. So. menced there, other than ſitch only where the Oleen ſhall be Party; itt 
* uo . Plaintiff or Defendant againſt whom Fudgment fhall be given, may /it 
in „ forth our of Chancery a ſpecial Writ of Error directed to the Ch. F. of B. R. 
chequer commanding him to cauſe the {aid Record, and all Z. hings concerning the ſaid 
Chamber Judgment, to be brought before the ſaid Fuſtices of C. B. and Barons ef ite 
” 2 Exchequer into the £.xchequer-Chamber, to be exaimned by the ſaid Fuſe 
Jan's Caſe, lices of C. B. and Barons, which Fuſtices of C. B. and ſuch Barons 0! 
A Stie The Exchequer as are of the Degree of the Cei , or Six of them, ſhall thert- 

| 1 


ment in an Aſfiſe of Novel Diſſeiſin given by the Fuſtices of Afſiſe at Hin. 


Error. 
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on have Power to examine all ſuch Errors as ſhall be aſſigned or found in Facias was 
ſuch Judgment, and thereupon to reverſe or affirm the Fudgment other than *varded 
for Errors concerning the FuriſditFion of the Court of B. R. or for want of | — the 
in any Writ, Return, Plaint, Bill, Declaration or other Pleading, upon a Re. 
Form Jy Fries 5 gy upo aRe 
Proceſs, Verdict or Proceeding ; and after that the Fudgment ſhall be affirm cognizance, 


reverſed, the Record and all Things concerning the ſame ſhall be brought which they 
* * 2 Je N. r Eucatio 6. entered into 


$. 3. Such everſal or Affirmation ſhall not be 6 Pars , but that the as Bail for 


; h 3 a Plaintiff in 
Party grieved may ſue in Parliament for the further Examination of the a Writ of 


Judgment, Error that 


he ſhould 
proſecute it with Effect, or Jay the Money, if the Judgment was affirm'd ; They plead, That 
* 


he did proſecute it with Effect, and that the Judgment was not 8 affirmed; The Plaintiff replied 
Proteftando, That they did not proſecute with Effect, Pro Placito, That the Judgment was affirmed 
by the Jultices of che Common Bench, and Barons De Gradu de la Coif, et hoc paratus eſt verificare per 
Recordum ; To which the Defendants demurred generally, Becauſe it was not alleged, That there 
were ſix Juſtices and Barons preſent when the Judgment was affirmed; For 24 Eliz. cap. 8. which gives 
them Authority, requires that there ſhould be ſix at the leaſt. Sed non allocatur; For the Defendant 
ſhould then have pleaded Nu tiel Record; For if there were not ſix, their Proceedings were Coram 
wn Judice. Vent. 75. Paſch, 22 Car. 2. Barret v. Mil ward. | 


28. A Statute Merchant was by Mittimus removed out of the Chancery Cro. E. 448 
into C. B. and Execution awarded there ſuper tenorem Recordi, Reſolved?! 8 
that Error lies in B. R. although the Original be in the Chancery, 2.8 8 * 
and the judgment of Execution given in C. B. Mo. $570. pl. 778. but S P. 
Trin. 41 Eliz. B. R. Worſley v. Charnock. 


does not 


appear. — 
Ow. 106. S. C. but S. P. does not appear. 


29, In Durbam, it an erroneous Fudgment be given either in Canc. 
there according to the Common Law, or before the I uftices of the Biſhop, 

2 Writ of Error is to be brought before the Biſpop himſelf; and if he 

ges an erroneous Fudgment, a Writ ot Error ſhall be ſued returnable 

in the King's Bench. 4 Inſt. 218. cap 38. 

zo. When Judgment is given in B. R. upon Writ of Error, no Writ of S P. by 

Error thereupon lies in the Exchequer-Chamber ; Per Coke Ch. J. Roll ag Fog L 
Rep. 65. pl. 10. Mich. 12 Jac. B. R. 162. Wulle. 


| ther the 

1 ſo given in B R. be in Affirmance or Diſaſfirmance of the judgment before given. But 
n Treſpaſs, Detinue, EjeCtione Firmæ, where the Judgment is originally here upon a Suit harz 
begun, a Writ of Error lies in the Exchequer Chamber, but not other iſe. 


31. Bail upon a Fudgment in Scire Facias cannot have Error in 
the Exchequer Chamber; For it is out of the Statute of 27 Eliz. Held 
per Cur, Cro. J. 384. pl. 14. Mich. 13 Jac. in Cam. Scacc, in Cate 
oi Sandelow v. Deverton. 

32. Error cannot be brought in one Inferior Court on a fudgment in 
ant her; Per Cur. Keb. 318. pl. 42. Trin. 14 Car. 2. B. R. Mar- 
chant v. Short. 


33. Error lies in B. R. of a Fudgment in Atta inder before the Ld. High S. F. by 


Seward ; but the Plaintiff in Error ought to aſſign the Errors in Perſon ; 1 
fer Twiſden and Windham, and not denied. Lev. 149. Mich. 16 pl. > 
Car. 2. B. R. in Cornhill's Caſe. 


0 
34 Wric of Error cou Judement in Indictment of Perjury in B. R. It the In- 
was brought in Parliainent, Arg. cites the Cafe of Rear v. Dawſon, pe ai 
is about two Years betore, aud Per Cur. this proves that it may be fees et 


: f : ou &c. and 
brought in Parliament but not that it mutt ; and they affirmed their Ju- . Defen- 
nidiction that Error way be Urcig hit in B. R. in Criminal Caſes upon dant had 


fudgments given in this ſame Court 5 but not in Civil Caſes, unleſs it be been errone- 
Errors in Fatt triable b „ - ouſly out- 
/ Errors in Fatt triable by jury; but in Cafes Criminal, as well of 


- þ jo ; | law'd 4 
Errors in Law as in Fact. Lev. 149. Mich. 16 Car. 2. B. R. —— 

i a Writ of 
Error may be breught in B. R for the Reverſal thereof. 3 Inſt. 214. cap. 101. 


6 EL 4s. A 
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35. A Writ of Error out of an Inferior Court lies as properly in C. 8 
as in B. R. but generally Writs ot Errors tor many Years have nor 
been brought in C. B. the Reaſon is Matter of Conveniency, becaute 
if you bring a Writ of Error in C. B, and the Fudgment is affirmed, Jet it 
may be brought into B. R. and be there reverſed; though indeed if , 
Writ be brought in C. B. we muſt proceed upon it; But no Man will 


adviſe his Client to bring it in C. B. but rather into B. R. where it 


is final; Per Vaughan Ch. J. Cart. 222. Paſch, 23 Car. 2. C. ; f 
| Anon. | g call 
2 Keb. 91. 36. Upon a Judgment in the King's Bench Error may be brought either b. 
Mich. 18 in the Exchequer Chamber or Parliament at the Election of the Party 
—_ - R 5% upon a Judgment in the Exchequer Chamber, the Writ of Error mf 
Conceived Firſt be brought before the Lord Chancellor, and cannot come per Saltun jy; 
that no Writ Parliament. Parl. Caſes 56, 57. in Caſe of Phillips v. Bury. q 
fE re 
1. 2 on a Judgment in B. R. affirmed in Cam Scacc. And per Windham, the Stat. 27 the 
Eliz, cap. 8. was made to prevent Delays in Parliament. the! 
| thai 
37. In the Court of Exchequer Chamber for reverſing a judgment bet 
given in the Court of Exchequer, according to the Statute 31 Ed. z. 5 
cap. 12. the Lord Keeper Somers did then declare, That the Queſtia and 
had been put to all the Judges in England, Whether the ff of this 
that Court ought to purſue the Opinion of the Majority of Fudzes f And he this 
ſaid the Judges had delivered to him their Opinions in Writing. Holt 6.2 
Ch. J. Powell and Eyre Juſtices, were of Opinion, that the 1Mijority of 6 
, the Fudges ſhould govern this Fudgment, But the Ch. J. Treby, Ch B, Wal 
Ward, Nevell, Rokeby, Turton, Letchmere and Powis, were of 4 Co 
contrary Opinion; and therefore the Ld. K. pronounced a Reverſal of Jud 
the Judgment in the Court of Exchequer merely upon his own Opini- 
on, and of Treby Ch. J. and Baron Letchmere, againſt the Opinion of the 
all the reſt of the Judges, Carch. 388. Mich. 8 W. 3. B. R. The this 
King v. Hornely and Williams. the 
38. Mayor and Commonalty of London ſued in the Sheriff*s Court for a - 
Fine for refuſing the Office of Sheriff, according to a By-Law ; Error | al 
brought into the Huſtings, which is a Court held before the Meyer, ney 
or fix Aldermen in his Abſence ; It was objected that the \V rit of Error ces, 
did not lie, becauſe che Mayor was both Judge and Party; but no. WW ** 
allowed, becauſe the Court might be held without the Mayor; Ad- ON 
judged in B. R. Holt diſſentiente, and Judgment affirmed. MS. Tab. war 
March 18, 170%. Mayor of London v. Markwith, ; wh 
{ 
| ei 
ere 
(I) Lies where. | 
In the ſame Court where the Judgment was. > 
I ; 
Fut in the 1. Writ of Error does nor lie in Banco Regis tor an Error i : . 
— bag \ = Judgment given in the ſame Court. 7 Þ, 8. 6. % WF ,. 
reverſe their agreed, 1 ne 
83 to the Parliament. Br. Error, pl. 68. cites S. C. — Fitzh. Error, pl. 16. cites d. C 119 
„ But op 
2, Bit qu 
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- — — — 
2. But if the Error be not in the Judgment but in che Proceſs, Br. Error, 
the Wrlt of Error lies in the ſame Court de Banco Regis ss. 
where the Judgment was, and they may reverſe it. 7 . 6 30. 58 46 
— Fitch 


Error, pl 16. cites S8. C. 


— — — —•—ẽ 


un 
- 


NI 


z As they may reverſe their own Judgment for falſe Latin, be: dr Error, 
caſe this is not the Detault of the Court but the Clerks, 7 ... 71“ 


Cites 7 
6. 30. 6. 28. 8. C. 
| —Fitrh. 
Error, pl 16. cites S. C. 


4 So upon a Indgment in a Real Action, if they award an Habe- 
re Facias Seiſinam of twa Meſſuages and Lands in one Town, where 
the Demand is in two Towns, this erraneous Execution may be 
there reverſed upon a Writ of Error brought in another Term 
than that in which the Execution is awarded. Ill. 38 El. B. B. 
between Hanmer and Thomas àdjudged. 
5. Tf a Man comes in B. R. the tame Term the Exigent is returned, Br. Error, 


and notwithſtanding this the Court gives Judgmenrr aguinit him, p! = Clies 
this may be reverſed by Mrit of Error in the fame Court, becauſe 
this is not the Act ot the Court, but of cne Sheriff or Corover. 7 0. 
6. 28. | 
6. If the Court de B. R. awards Exigent where they ought to a- Br. Error, 


ward a Pluries Capias, and thereupon the Party is outlaweg in the pl 65. cites 
Country, this may be revecried in the ſame Court, becauſe it is ene 
udgment of the Coroner. 7 . 6. 28. 

7. Tf a Diſtringas and Octo Tales be returnable in B. N. where Br. Error, 
the Award is made de Octo Tal”, and after Judgment is given. “, 
this may be reverſed by Writ of Error in the fame Court, becaule ;: „ in the 
the Error is in che Proceſs, and made by the Sheriff. 7 I. 6 28. fame Court 


in the ſame 

Term, and that the Error aſſigned waz, that he had a Diſtringas Juratores after Iſſue joined, and the 
Sher'ff returned the Diſtringas & octo Tales where no Tales was awarded by rhe Roll. But Chey- 
ney Ch. J. ſaid, that the fame Ferm that Judgment is given, the Record is in the Breaſt of the Juſti- 
deo, and not in the Koll; For the Roll the ſame Term is not the Record, but the Remembrance of 
the Juſtices, and by this Amendment we ſhall not force the Party from any Act ion, for though the 
Koll be vicious, the Record is in us Juſtices, therefore we will amend the Roll, and not the Record, 
for the Record is in our Breaſts all this Term, and I myſelf well remember that Octo Tales was a- 
warded, and I thirk that where good Judgment is given in C. B which is entered in the Roll erro- 
neouſly, and Writ of Error comes the ſame Ferm, the Juſtices ought ro amend the Roll according to 
their Remembrance and the Truth, ard then to ſign the Record; But contra in another Term; For 
then the Record is in the Roll, by which he commanded the Clerk to amend the Roll; Quod Nota. 
— Br. Amendment, pl. 32. cites 7 H. 6. 29. 8. C Br. Record, pl 20. cites * 6. 30. 8 C. 
——— Fitzh. Error, pl 16 cites 8. C. It a Judgment is pronounced in B. R. and ĩs not en- 
tered, the Judges may alter it the next Term; Per Jones J. which was nat denied Poph. 181. 


3, Ik a Partition be made in Chancery, this may be reverſed by wh Error, 
Writ of Error in the ſame Court without going to Parliament. e N 
42 All. 22. adjudged. mn 

9. Ik atter a Judgment à Capias ad Satisfaciendum be awarded in 
B. R. where no Capias lies in the Original, and thereupon the Parcy 
'« outlawed, he may have a Writ ot Error in another Term and re- 
verſe it in the ſame Court for the Error io Proceis in Promulgatio- 
ne Utlagariz, becauſe this was the judgment of. the Corovers, All 
not of the Court, Dper 3 El. 195. 37. adjudged. | 

10. Tf in an Action upon the Cate in b. R. an Award is made 
upon Non ſum Intormatus quod querens damna recuperare debeat, ſed 
quia neſcitur que damna &c. a Writ of Inquiry of Damages is a- 


warded, but it is never returned, nor any final Judgment given, and 
yet 


a VA, 144 a 8 
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the 81. Damages, and upon this an Exigear, and the Party is Our. 
lawed, no rit of Error lies in Banco Regis in another Term 
for this Error in the Judgment, becauſe they cannot correct ther 
own Error, but the Party has his Remedy in Parliament only. 
Dyer, 3 El. 195. 37. adjudged. 
Br. Error, -11. If a Man brings a yvrit of Error in B. R. upon a Reco. 
pl 321 CliSyery in an Aſſiſe of Darrein Preſentment in Banco, and is nonſuit there. 
S. C. in, upon which a Writ to the Biſhop is awarded for the Recovergr, 
yet afterwards the Recoveree may have a new Writ of Error in th, 
lame Court, though they ought to reverſe by Conſequence their oun 
— of = _ to the Biſhop if they reverle the firſt Judgment, 
FRRAL 2 8. ay + : 

DQ 2. It Todo be in an Action in Banco Regis, and there 
LY_> alſo Execution is awarded, a YPrit of Error quod coram vobis reſide; 
6 ys 6 * does not lie in B. R. in Adjudicatione Executionis, becauſe they 
10. S. C. per Cannot reverſe their (*) own Error. M. 12 Jab. B. R. between 
tor. Cur. Che/ton Plaintiff, again/# Bunn and Serle, adjudged. 

*Cro. E. 13, Ik the Detendant in an Action, being an Infant, appears in 
106 Sekt, B. K. by Attorney, and judgment is there given againſt him, a Mut 
ney's Caſe. OF Error to reverſe this Judgment lies in the ſame Court for this 
S. C. adjudy;- Error, M. 25. 26 El. Rot. 98 B. R. adjudged between * Sar 40 
£d accord Gurney. lch. 5 Ja. B. R. between + Watkin and Griffin adjudged 
ins eit. Rot. 386. Tr. 1650. between + Dawkes and Peyton adjudged, and the 
ed Siy. 218. Judgment reverſed accordingly between Dales and Pepton, where 


per Koll Ch. the Caſe was, that Peyton being a Clerk of the Petit Bag of 


J 4 2912%- Chancery, declared there by Force of his Priviledge, but not by 
a Sty. 216 Attorney or Guardian, and yet was within Age, and after he 
S. C.argued, CMC Of full Age, and after they pleaded to Jfſue, and after i« 
bur adjurna- Was tranſmitted in B. R. and there was a Verdict and Judgment 
tur bid. given for the Plaintiff, the Action being a Treſpaſs of Battery, and 
S. C accord. Io the Cale was more ſtrong than the other Caſes, becaule the 
ingly. Error in this Caſe was committed in Chancery before the Re- 
cord came in B. R. 


In an Af. 14. If two bring a Mrit of Error in B. R. upon a Judgment in 
ſumpfit an Allile, and pending the Writ one of the Plaintiffs dies and at 
— bes ter the Court not knowing of the Death of one of them reverſes the | 
tween the judgment, and after he againſt whom the judgment was reverſed 
Verdict and brings a Writ of Error in the ſame Court de B. R. and aſſigns the 
— $1 5 Death of one of the JIlaintiffs in the firſt Mrit of Error, which 


of them dies, Was the Act of God, not the Error of the Court, it [gems the Writ 
and norwith- Well lies. Vide 2 R. 3. 1. d. b. and 20. where this is reported uncer⸗ 


ſtanding tainly, but Vavilor in the End ſatd, that he would ſhew them 
Jude ment Pgrecedents. 


was given, 


and upon this it was demurred, if Error lies here; For ir was ſaid, that this Court cannot reverſe their | 
own judgment, except it be for Error in Proceſs, and not for Error en fait; But it was adjudged | 
that the Writ of Error was well brought here; For the Death &c. was by the Act of God, anda 


Thing that did nor lie in their Cognizance ; And it was clearly agreed, that the Death of one of the 
Parties did abate the Writ, and the Judgment was reverſed. Cro. E 104, 106. pl. 19. Trin. 30 Eli 
B. K Meggot v. Broughton.— 2 Le. «4. pl. 59. S. C. but no Reſolution. 4 Le. 60. pl. 151. 
Megot v. Davis. S. C. in totidem Verbis, & adjornatur. 


ones upon 
„1. 

( I) took 

this Diffe- l 4 m 

rence, we it Error, altho' it be the fame Term. F. N. B. 21. (I). : 

ib that B. K. 16. But in C. B. atter Judgment given in the ſame Term the Juſtices 

cannot re- may reverſe their own Judgment upon Error in the Procels, _ - 
ctau 


15. Error in B. R. in the Proceſs where it is the Default of the Clerks 
ſhall be reverſed in the fame Court by a Writ of Error ſued by the 


vet afterwards a Writ of Capias ad Satisfaciendum is awarded for 


Party before the fame j uſtices, but not without ſuing of a Writ of 


am ri 
the \ 
be of 
1 2 


the! 
mall 
his! 
Plant 


thall 


3. 
that 
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Default of the Clerks, without any Writ of Error ſued forth; but in verſca Judg: 
other Term the Party ought to fue forth a Writ of Error thereupon ; ment, al, 

* ir be in the 

ecurnable into B. R. F. N. B. 21. (I). 


: f - : ſame Term 
19. But of an Error in Law which is the Default of the Juſtices, without a 


the fame Court cannot reverſe the Judgment by a Writ ot Error, Writ of Er- 
nor with a Writ of Error, but this Error ought to be redreſſed in rer, bur this 


mother Court betore other Juſtices by a Writ of Error, F. 6 dn protege 


21. (D. ſame Cauſe 

25 9 in the ſume 
Curt as upon Outlawry, but if no Error lies in this Court for the ſame Cauſe, but in Parliament, then B. R. 
may reverlc the Judgment without Writof Error being the ſame Term. Poph. 181. Trin. 2 Car. B R. 


— — - 


18. The Court of B. R. cannot reverſe Errors in Law before them- Yelv. 157. 
elves, tho? it be in the ſame Term; But Error in Fact or in Proceſs they L K N 
may ; Per Cur, Mo. 186. pl. 332. Mich, 26 Eliz. B. R. Anon. per; hn 


liams 2 
* | -  -** ſeemed that 
B. R. cannot reform Error in Proceſs unleſs in the ſame Term. 


19. If A. B. be indifed of Treaſon or Felony in B. R. or if he be in- 
lifted before Commiſſioners of Oyer aud Terminer, ur any other, and the In- 
did ment of Treaſon or Felony is removed into B. R. and by Proceſs 
cut of B. R. he is erroneouſly outlawed, and fo returned, a Writ of Error 
may be brought in B. R. tor Revertal thereof. 3 Inſt. 214. 

20. A Writ of Error was brought of a Judgment in B R. upon an 
Indict ment in B. R. and held good, and that there are more Precedents 
of Writs of Error in ſuch Cafes brought there than in Parliament, and 
cannot be elſewhere than here, being Matter in Fact, and Non 
Conſtat till Error aſſigned it it be tor Error in Fact or not. Sid. 
208. pl. 2. Trin. 16 Car. 2. B. R. The King v. Cornwall and Ux, 


(I. 2) In Exchequer Chamber. 


I ILY | , OK. 3 
Writ of Error is not maintainable in the Exchequer Chamber 8 
by the Statute of 27 Eliz. upon a Judgment in B. R. wpon a eee 
Neſcous, becauſe it is not within the Words of the Statute, altho' it be a Secondary 
Treſpaſs ; but it is more than a Treſpaſs, and the Party that brings Reſ- ſhewed to 
cous could not have had Treſpaſs becauſe rhe Cattle reſcued were the te Court 
5 , N N a Precedent 
Defendant's own Cattle; Per all the Juſtices clearly. Mo. 694. pl. of uch wei: 
963, Trin. 37 Eliz. Ody v. Vate. of Error 
? brought bat 
reſolved not allowable, it not being an Action mentioned in the ſaid Statute. 


2. By the Statute 24 Eliz. the Exchequer Chamber hath Power to 
examine Errors of Judgments in B. R. and after ſuch Judgments are 
armed or reverſed, then to ſend back the Record into B. R. fo chat by 
the Words of this Statute, it is nt to be ſent back unleſs the Fudgment 
be effrmed or reverſed ; bur yet, by the Equity of that Statute, it the 
Pleintiff in the Writ of Error is nonſtit, or if the Suit xs diſcontinued, 
ine Record ſhall be ſent back into B. R. and the Court of Exchequer 
Ill give Co{'s and Damages tothe Plaintiff in the original Action tor 
bis Delay and Vexation upon the Statute 3 H. J. cap. 10. but it the 
Plaintiff in Error was Plaintiff in the original Action, then no Coſts 
mall be given. 2 And. 122. pl. 68. 40 Eliz. Anon. 

3. Error in the Exchequer Chamber, upon a Judgment 1n B. R. for 
that che of the Parties died before pd it was obrected, they had 

6 10 
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no Authority to examine ſuch Errors; but it was held by all the Jud. 
ges and Barons that they had Authority, tho' they had none to bail 
the Defendant, becauſe their Power was only to examine Errors, Cr 
Eliz. 931. pl. 70. Mich. 41 & 42 Eliz. in Cam. Scacc. Price's Cafe 
It was aſter- 4. Error in the Exchequer Chamber of a Fudgment in B. R. iy ,, | 
ery x Ejectione Firme, the Error aſſigned was, that the Plaintiff was an Infam 
that they 4/14 ſued by Attorney, where he could not make Attorney, but ought io 
had proceed- have ſued by Guardian ; It was reſolved by all, except Anderſon, that 
ed in the altho' this was an Error in Fact, yet it might be well aſſigned in thy 1 
8 Court ot Exchequer Chamber tor Error, altho' it was urged, that 
wick their Authority given them by the Starute, was not to examine Matters $ 
Warrant of in Fact, but only Errors in Law, which appeared in the Record, and 
the Starute to reverſe or afirm the Judgment; whereupon the Defendant ſaid, that 
os A the Plaintiff at the Time of his Action brought was of full Age; upon 
the Stature Which, Iſſue being joined, the Court of Exchequer Chamber awarded 
does impow- Niti Prius. Cro. J. $5. pl. 5. Paſch, 1 Jac. Rew v. Long. ö 
er them only | 
to examine Errors in the Record; and of that Opinion were all the Juſtices; wherefore for this | 
Cauſe they would not re- grant Reſtitution upon this Judgment to the Defendant, who was put out by | 
the firſt Judgment. Ibid. Cro. C. 514. at the End of pl. 11. cites S. C. that Error in the Ex. © 
e Chamber in Fait was aſſigned and tried by Niſi Prius and found, and for that Cauſe re. 
verſed. 6 


5. Error was brought by the Bail in the Exchequer Chamber upon | 
the Statute of 27 Eliz. of a Fudgment in a Sci. Fa. againſt him; It was | 
the Opinion of all the Juſtices, that it was not an Action mentioned in 
the Statute, whereof a Writ of Error did lie in that Court, nor is 

he Party that can have Error of the firit Judgment. Cro. J. 171. pl, 

12. Trin. 5 Jac. in Cam. Scacc. Vaughan v. Williams. : 

Per Cur no 6. In . Fac. againſt the Bail who upon the ſecond Sci. Fac, was 
— of Er- condemned tor not having the Body of the Principal, and Fudrment } 
the Esche, was given that the Plaintiff recover ſuper Recuperationem predidtam, i 
quer Cham- where it ſhould be ſuper Recognitionem prediffam ; Per Cur. no Writ } 
ber, becauſe of Error lies into the Exchequer Chamber; nor does it lie into B. R. 
A Tax as upon Error in Proceſs ; For this is no Error in the Proceſs ; For that 
i ad is where the Proceſs is miſtaken, viz. one Proceſs for another, which | 
udgment it is not here; but the Error is only in Point of Fudgment, viz. Recupera- | 
15 given Tjonem inſtead of Recognitionem, which is clearly another Matter, and 
therein, and ,,, Remedy, as it ſeems, but in Parliament. Yelv. 157. Trin. ) Jac. | 


coals fines B. R. Prowſe v. Turner. 


in the Sta- N 
tute 27 Eliz. which gives Error in the Exchequer Chamber. Yelv. 157. Trin. J Jac. B. R. Provſe 
v. Turner. In Sci. Fac. againſt Bail, or on a Recognizaxce, a Writ of Error was never allowed in 
the Exchequer Chamber; Agreed by all. 2 Keb. 833. pl. 58. Mich. 23 Car. 2. B. R. | 


7. Judgment in Debt was given in C. B. which was affirmed upon s 
Writ of Error brought ia B. R. Atterwards the Defendant died, and 
then a Scire Facias was brought againſt the Son and the Ter-tenants, aus 
123 againſt them ; 0 upon a Motion for a Writ of Error in the 

xchequer Chamber, upon the Judgment in the Scire Facias, it was 
denied, becauſe the Record came into B. R. by Writ of Error, and 
not originally by Bill, as by the Statute 2) Eliz. cap. 8. is required. 
Roll Rep. 264. pl. 35. Mich. 13 Jac. B. R. Harvey v. Williams. | 

8. Writ of Error does not lie in the Exchequer Chamber on a Fe. 
ment given in a Nit of Raviſhment of Ward, by the Statute 2) Eliz >! | 
dictum fuir, and not denied. 2 Roll Rep. 134. Mich. 17 Jac. B. K 
in Caſe of Barnefield v. Hutchins. 0 

9. It was agreed that Error upon a Judgment in B. R. in Replesm 


does not lie in the Exchequer Chamber, but in Parliament ns e ; 
ep e vll 
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Replevin is out of the Statute. 2 Roll Rep. 434. Trin. 21 Jac. B. R. 
Farnell's Caſe. 


10. No Writ of Error lies in the Exchequer Chamber by Force of the Cro C 14. f 
statute 27 Eliz. on a Fudgment in B. R. in an Action De Scandalis, for S. C. held | 
it is not included within the Words of the Statute, for though the accordingly 
Srature ſays, ſuch Writ ſhall lie upon Judgments in Actions of the Caſe by three 


vet it does not extend to that Action, altho' it be an Action on the Caſe, 0 wy om 


becauſe it is an Action of a far higher Degree, being founded ſpecially doubted, — 
upon a Statute. 2 Ld, Raym. Rep. 954. Trin. 2 Ann. in Caſe of Aſhe Jo. 194. 
by v. White, by Holt Ch. J. cites Cro. C. 142. pl. 19. [Mich. 4 Car. - 5.8. C, 


g. R. Say (Ld. Viſcount) v. Stephens. ] — accord- 
Ley $2. S. C. reſolved. . Palm. 565. S. C. but S. P. does not appear. S. C. cited by Jones 
. Jo. 423. S. C. cited and 8. P. reſolved accordingly per tot: Curiam. Sid. 143. pl. 20. 
Paich. 15 Car. 2. B. R. Stamford (Earl) v. Nedham. — S. C. cited Sid 240. in pl. 13. Hill, , of 
16 & 1- Car. 2. B. R. S. P. cited as adjudged accordingly. 5 Mod. 230. 1 


- . wy - 
* i 2 an - © 
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11, Error of a Fndgment in B. R. lies in B. R. in Criminal Caſes up- Sid. 208. | 
on Judgments in the fame Court, as well of Errors of Law as Errors of 7 2. The | 
Fact; but not in Civil Caſes, unleſs of Errors in Fact triable by Fury. Corr 11 "i 
Lev. 149. Mich. 16 Car. 2. B. R. Cornhill's Caſe, 6 K 8 P. lt 


; and it can- 
not be brought elſewhere than here for Matter in Fact, & non conſtat till Error aſſigned whether it 


be tor Matter in Fact or not. 1 


12. In Debt upon the Statute of Uſury, the Plaintiff had Judgment in Keb. 829 
B. R. and the Defendant brought a Writ of Error in the Exchequer pl. 5. S. C. 
Chamber. It was moved that it ſhould not be allowed, becauſe it is per Cur the 
not within the Stature 27 Eliz. which gives a Writ of Error there; tor Writ of Er- 
no Action which concerns the King is within it, and theretore an Acti- 3 7 2 ö 
on upon the Statute of Scandalum Magnatum is not within the Statute, ang the King | 
and cited Ld. Say's Caſe. Bur on the other Side it was ſaid that it being here 
hath been adjudged to lie on Judgment in an Action on the Statute for n have a 
Tithes ; Ideo Quære. Sid. 240; pl. 13. Hill. 16 & x9 Car. 2. B. R. bnd be, 
g be ſaid 
Whitton v. Preſton. « Party ; but 


0 : g Hyde and 
Twiſden abſentibus, adjornatur. — 5 Mod, 230. Arg. cites S. C. that the Writ of Error was 4: 


allowed. 


13. Mandamus to reſtore Dr. Patrick to the Maſterſpip of .Oneen's Col. rn 707 Fi 
lege in Cambridge, to which there was a long Return of Charters and to 113. Hill [ 
local Statutes 3 and upon the arguing it ſeveral Times the Court was 16 K 1 41 
divided, Whether it might be adjourned into the Exchequer Chamber, Cu 2. Fa- 1 
for Difficulty it being amongſt the Pleas of the Crown as well as civil mo _, | 
Pleas might, was the Doubt, but the Court ſeemed that it might, and but Curia | 
that Pleas of the Cretun, as well as other Pleas, might be adjourned thi- adviſare 1 
tber, and that 4 Inſt. 68, 69. ſeems to warrant it, and that it extends zul. But | 
to all Pleas, except to thoſe of the Eccleſiaſtical Courts. Sid. 346. pl. ie 4 2 wa 
12. Mich. 19 Car, 2. B. R. The King v. Dr. Patrick. that this Caſe 


was ſolemnly 
argued by tour Judges, and that Norton [Moreton] and Keeling were for the Plaintiff, ard Twiſter 
and Windham contra. Lev. 65. Queen's College Caſe alias Dr. Patrick's Caſe, the Court be- 
ing ſo divided it was conſidered if it being a Cauſe of the Crown Side, it might be adjourned in to 
the Exchequer Chamber, and it ſeemed to ſome that jt might, but it was not. 


14. In Treſpaſs upen the Statute 8 H. 6. the Plaintiff had Judgment. 
was moved whether a Writ of Error would lie of this in the EX 
chequer Chamber; ſor though a Treſpaſs is one of the ſeven Caſes i 
mentioned in the Statute which gives this Writ of Error, yet it may | 
te intended common Treſpaſſes only, and not thoſe which are founded 
on a Statute 3 Curia Fae; wa vult. Vent. 34. Trin. 21 Car. 2. B. R. j 
Skirr v. Skies, 1 
15. Writ | 9 


4.92 Entry. 
But where 15. Writ ot Error in the Exchequer Chamber doch not lie to rever/; 


udgment 5 2 | G6 - Py 
Judt a Judgment given in an Action Qui tam &C. becauſe the King 1s Party. 


” BR in Venr. 49. Mich. 21 Car. 2. B. R. Anon. 


Debt on the EM 1 

Stat. 1 Eliz. cap 3. and 23 Eliz. cap. 1. for abſenting from Church fer eleven Months, reſolved tha: F 
ror well lies in the Exchequer, becauſe the King is not properly a Party, though he is to have Par p 
the Penalty. Raym. 275. Paſch. 31 Car. 2. in SCacc. Scot v. Knapton. "Y 


— — — 


—— 
— — 
— 


16. Hcire Facias iſſued againſt the Bail, anti upon two Nichils return, 
there was a fudgment agdinſt them. Reſolv'd, that no Wirit ot Error 
can be brought into the Exchequer Chamber upon that Judgment bis 
in Parliament only; and that atter ſuch a Return of two Nictuis, 1 

cannot be aſſigned for Error, that there was no Capias againſt the Prin 

cipal ; but in that Cafe the Bail is relievable only by an Alidita Onere,; 

Vent. 38. Trin. 21 Car. 2. B. R. Wingate v. Stanton. ee 

8. P. in a 17. Where an Action commences by original Writ out of Chancery 3 
prong fre Writ of Error does not lie in the Excheyuet Chamber by the Star. 2» 
' Eliz. cap. 8. but only in Parliament. Saund. 346. Mich 21 Car, 2. at 


21 Car. 2. 5 ; 0 . 
B. R. at the the End ot the Caſe of Mellor v. Spateman. 


End of the 
Caſe of Redman v. Edolph. 


2 Keb. 849, 18. Judgment in B. R. in an Action on the Caſe, and & Stire Fitias 
850. E quare Executionem &c. and there was a Fudgment upon that; upon which 
3 — a Writ of Arror was brought in the Exchequer Chamber, and the Fudg- 
For by the ent in the Sci. Fa. was affirmed ; then the Defendant died, and a Ci. Fa. 
Judginent , (reciting the Fudgment and Affirmance of it in the Exchequer Chamber) 
which re- was brought againſs an Adminiſtrator, and Fudgment had upin that, and 
cires the Af the Adminiſtrator brought a Writ of Error upon the Fudgment in the lat 


fir CC 1 . ' 4 * . . : . 
the Esche. Sei. Fa. The Court held that it did not lie in the Exchequer Chan- 


quer Cham- ber, becauſe it was brought upon a Judgment affirmed in the Exche- 
ber, and Ex quer Chamber, which is therefore privileg'd from any other Writ ot 
ecution here Error to be brought upon it there, ſo that this Writ can be brought on) 


al! the reſt 8 k % __ ; 
ia determin.. pn the Fudgment given in the ci. Ta. and therefore lies not into the 


ed, and the Exchequer Chamber. Vent. 168, 169. Mich. 23 Car. 2. B. R. Skinner 
Superſedeas v. Webb. 

was ſet afide 

and Execution granted . Per Twiſden J. clearly no Writ of Error lies in the Exchequer 
98 Judgment in Sci. Fa. &c. 2 Keb. 842 pl. 79. Mich. 2; Car. 2. B. R. in Cale of Jones 
v. Ander ſon. 


19. Note, it was ſaid by the Court, That if there be a Cunviction of 
forcivle Entry upon the View of the Fuſtices of the Peace, no Wsit of Er- 
ror lies upon it; but it may be examined upon a Certiorari. Vent. 
171. Mich. 23 Car. z. B. R. Anon. 
* 20. Error was br ought of a Judgment in this Court into the Ex- 
e chequer Chamber, and Error in Fat? was then aſſigned; and the Court 
Weiggles- being there of Opinion, That Error in Fact would not be aſſigned there, 
ry” > radgg they affirmed the Judgment; upon which the Record with the Aifirma- 
= ESL pm tion was remitred hither, and a Writ of Error was brought here Co- 
the Death of ram vobis reſident? (as is uſual for Error in Fact.) Vent. 207. Patch. 
ane of the -- 24 Car: 3. BK Prior Vets 5. 
Plaintiffs, 


7 Judgment was affirmed ; upon which the Plaintiſt brought Writ of Error Coram vobis reſi len 
1B R. and aNigned the ſame Error and entered it on the fame Roll; and now Hale Ch. J. faid tas 


Writ does not lie here; ſor this ought to be b 3 'x 
roug ht upon and rect ; he Ex- 
chequer Chamber. : 5 8 P ad recite all the Proceedings iu the 


21. No Writ of Error lies in the Exchequer Chamber on @ Sci. Fa. 


againſt Bail, 12 Mod, 112. Hill, 8 W. 3. Conters v. Manucapcors 94 
Rawlins. 
22. Judg misſ: 


— 
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22. Judgment in Caſe upon a Bill of Exchange was affirmed upon a 12 Mod. 
Writ of Error in Cam. Scacc. and remitted into B. R. and then a &i. Fa. 105. S. C. 


ſud, and Judgment thereupon was, that the Plaintiff ſhould have Ex- dulod accor- 
Mane | | - dingly. 
tion. Then the Defendant brought Error in Cam. Scacc. tam in Reddi- 5 Mod. 229. 
(ine Flulicii quam in Adjudicatione Executionis, and the Writ was al- S. C. ad- 

lowed, get the Plaintiff was taken in Execution, whereot Complaint was judged that 
ade to the Court, but without Relief; For per tot. Cur. no Writ of he Writ of 


a : 3 — n d - Error docs 
Frror lies in Cam. Scacc. in ſuch Cafe, and therefore the Execution is not lie and 


well taken our. Comb. 393, Mich. 8 W. 3. B. R. Hartop v. is no Super- 
Holt. ſedeas. 

| I Salk. 263. 
il, 4. SC adjudged accordingly. —— Ld. Raym. Rep 94 S. C. adjudged accordingly, that the In- 
tent of the Statute of 27 Eliz. was only to relicve the Party grieved upon the Merits of the Cauſe as 
i was at the Time of the firſt Judgment, and not upon any Matter ſubſequent which ariſes after- 
wurde, when therefore the firſt Judgment was aſfirmed the Merits of the Cauſe were allowed, and 
the Exchequer Chamber, who ought only to aſſirm or reverſe the firſt Judgment, have executed their 
{11} Power, Ir is true that if a Sci. Fa. be brought to revive a Dormant Judgment in B. R. Error 
will lie in the Exchequer Chamber tam quam becauſe it is only in Execution of the firſt Judgment, 
ind is Quaſi an Original Action; but if a Judgment in B. R. be once affirmed in the Exchequer 
Chamber, and then a Sci. Fa. is brought upon it, it is 1 from any other Writ of Error, 
cherwiſe the Law would be infinite and without End. And the Sci. Fa. is not in Nature of Debt at 
Common Law; for the one is brought to obtain another Judgment, and the other to obtain Ex- 
ecution. 


(K) JYhat Perſons ſhall have a Writ of Error. 
[And in what Caſes jointly] 


Phe Writ of Error ſhall be brought by him who ſhould * This 
5 have the Thing tor which the Judgment is erroneouſly Bed be 
given, ik the Judgment had not been given. Over 1 Ma, 9. 5. 1 Pt 


a 1 Mar. in 
Caſe of Reynolds and Verney & al' v. Dignam & al”. 


2. As the Iſſue Female ſhall have it if intailed to her. 3 I. 4. Dyer * D. 90. 4 
I Ma. * 9. 5. | Pl.5. cĩtes 
8. P. and Hill. 10 E. 3. _——— Br. Error, pl. 3 5. cites 3 H. 4. 16. S. P. and alſo 9 H. 7 8 


and that the Heir at Common Law ſhall have the Action, and that after the Judgment reverſed, the 
Heir in Tail may enter. 8. P. per Cur. Le. 261. pl. 346. 18 Eliz. B. R. 


3, None ſhall have a Mrit of Error unleſs he be Party or Privy tg Godb 37. 
the Judgment. 22 E. 4. 31. Arg. cites | 


„ . G. mae 
E. 4. 13. 9 H. 46. b. Privies in Record may join in a Writ of Error; Per Roll Ch. J. 
dy. 190. Hill. 1649. 


There is a difference if one be Party to the Writ, although not Party 
to the Judgment; A Quare Impedit was brought by the King againſt the Patron and the Incum- 
Tad, and Judgment was had againſt the Patron only, and the Incumbent Parſon brought a Writ of 
Error; but it he had not been Panty to the Writ, he could not have maintained Error, Arg. Godb. 
37>. pl. 465 Paſch. 3 Car. B. R. in Brooker's Caſe cites Error 52. S. had Judgmenr againſt 
and afterwards acknowledg'd a Statute to B. then S. ſued Execution, and B. brought Error on 
de ſuggment, but adjudg'd that it would not lie, 1ſt. becauſe he was a Stranger, and ſecondly, 
Koaule he came in under and atter the Title ot Error. Arg Godb. 378. cites 43 Eliz. C. B. 
Werrington v. Worſeley. 


2. Bur all that were Parties to the Fine, though they ſhall have D. 89. b. 


Ang it reverted, pct (hall join wich hun that yall have the Thing 1 2 Rar 
vr Contormity, Dper 1 Ma. 89. 2. | 


Verncy v. 
| Digvam. 
6 K 5. YÞrit 


qi 
|| 


— — 


irror. 
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* Br. Error, 5. Writ of Error may be brought by him that is made Parry hn. 


- 


pl. 187. the Law, though he was not originally Party; ag every of the 


41 Vouchees ſhall have a Mrit of Error. ® 22 E. 4. 31. 8 0. 4. x. 


F n n 


Br. Error, 6. The Tenant ſhall have a Writ of Error alfo of an Error be. 
I * cites teen him and the Demandant. 8 I, 4. 3. 


Fitzh. Errors pl 61. cites 8. — See (R) pl. 1. and the Notes there 


Firzh, 7. But the Tenant ſhall not Have a Writ of Error of an Error h. 
1 tween the Demandant and the Vouchee 22 E. 4.32. Contra 8 . ; 
S. C. Jenk, 69 pl. 3m. S. P. accordingly, cites 8 H. 4. 4 and 9 H. 4. 1 —x,, 


(R) pl. 2. 


Br. Error, 8. [But] The Tenant ſhall have a Writ of Error of an erroneoug 
pl. 187 Judgment given againſt the 'Tenant by Reſceit. 22 E. 4. 32. | 


cites 22 

K 36, 3t1-& F. In a Quod ei deforceat in Wales, in Nature of a Writ of Right Judy. 
ment was given upon the Default of the Tenant by Reſceipt, and this was aſſign'd for Error, for 
that the juſgment ought always to be againſt the Tenant to the Action; and this was hield a mantel 
Error, and Judgment was reverſed, Cro. C. 262, 263. pl. 9. Trin 8 Car. B. R. Kia e. 
Vaughan, 


9. But upon Default of the Tenant, if the Demandant ſays, that 
the Reverſion is to J. and prays that he be reſceived, there the Tenant 
„ thall not have a Writ of Error. Quere. 22 E. 4. 32. 
Fr. Error, 10. If a Judgment be giwen againit B. and the Money of C. is 
8 6 . attached by Force of a foreign Attachment in London, C. ſhall not 


is held by habe a Writ of Error, becauſe he comes in by Garniſhment by the! 


ſome the Cuſtom, and ts not Party nor ]Irivy. 22 E. 4. 31. 

arniſhce 

upon foreign Attachment &c. may have a Writ of Error, and that the Plaintiff in Attachment at 
Debt in another's Hands in London by the Cuſtom may, For the judgment is not only apainit the 
Garniſhee but againſt the Defendant alſo, that the other ſhall be diſcharged againſt him which i: 
Extinguiſhment of the Debt of the D-fendant againſt the Garniſhce. 


11. Tf he in the Remainder he made privy to the Record by 9d. 
Praier * he ſhall have a Writ of Error du ring the Lite of the Leſlce. 
Co. 3. Yarqueſs of Wincheſter, 4. 4 
4 Firzh. 12. Sv it he be reſceiv'd he Gail have a Writ of Error. Co.; 
Error, pl. Marqueſs of Wincheſter's Cale. 4. * 8 D. 4. 5. 


61. cites 
S. C. ——— Br. Error pl. 39. cites S. C 


PMCTNAL” 
* Fol. 548. 


13. So if he in the Reverſion or Remainder be made [Privy by 
Voucher. C0. 3. 4 


Same Caſes 14. So it à Recovery be againſt Leſſee for Life, he in the Revere a 


Oe] Ner ſion ſhall have a Writ of Error atter his Death. 18 E. 3. 25 b. 
Hex 17 All. 24 


15. So if the Feme be reſceived by the Default of the Baron, and 


loles the Land by Judgment, the Baron and Feme ſhall have a 


Writ of Error thereupon. 49 E. 3. 21. b. 
* Cro E. 


v. Worſley, Ton. Co. 2. Beckwith 57. b. Worſly. 77. U. Contra 50 E. 3-6 
8 . 


pudg'd. Le. 114 pl. 157. S C. adjudged. - 


his Lite. Fitzh. Error, pl. 67. cites Hill. 50 E. 3. 5. 8 C. 


17. Jt 1 


10. {Tf the Baron and Feme levies a Fine, they may by Error te 
8 k verſe the Fine for Nonage of the Feme during the Lite of the Ba 


F. N. B. (D) S. F. Br. Lrror, pl. 4 
28 cites 8. C. But Ceſſet Executio during the Life of the Baron ; For he has Authority to give it durng Þ 


— — 2 * — s th __— _ 
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Tf the Conuſor of a Statute aliens the Land, and Execution is * Firzh. Er 
led againit the Alienee, he may have a Writ of Error upon the Ex- , be . 
ccution. * 18 E. 3. 25. adjudged. Qusre, for he is not privy de 
th:reto; for the Execution goes of the Land ot the Conuſor. Dy: cited 10. 1. 
dt. 4 0. 8 1. 5. f 17 All. 24. the ſame Caſe, becauſe he is ouſted o x hag 


by the Erecutton, 1 . * 


-1 cites 8. G. —— Godb, 37). Arg. cites 8 C. and 18 E. 4 25. and fays that the Feoffee is privy 
that which charges him, the Land being extended in his Hands, and if the Feoffee in ſuch Caſe 
gould not have Error, the Law ſhould give him no manner of Remcdy ; For the Conuſor himſelf 
:31n0t have Error, becauſe the Lands are not extended in his Hands, 


W 
17. 


19. Ik an Action be brought againſt A. as a Feme ſole; where ſhe * Sty. 254. 
is 1 Feme Covert, and ſhe pleads to Iſſue as a Feme ſole, and after * r- 
Judgment is given againſt her, and the is took in Execution, the 1 
and her Husband may bring a Writ ot Error; for otherwiſe the Hus- 5 C. aaf 
band ſhall be prejudiced in the Conſortſhip of his wite, and of her ter ir » 4 
Care concerning his Buſineſs and Family, and he has no other ere 
ans to help himſelf; But in the Cale of a Fine the Pusband ©, {es 
may enter and avoid it. Tr. 1651. between * Hayward and W#11h- Court advi- 
ams adjudged in a YPrit of Error. Intratur Pill. 1649. Rot. 824. ſed, they ar 
t 18 E 4. 4. per Curiam. P. 15 Car. B. R. per Curiam, be: i cher 
teen Edwards and Simpſon, iii a Mrit ot Error upon a Judgment „ Kg 
in the Harihallea; may not 


| bring a Writ 
of Error to reverſe it, but that is only where he may have another Remedy to avoid the Prejudice he 
may receive by it; But in this Caſe the Baron has no other Remedy; For his Wite is taken in Exe- 
cution, and by this Means he ſhall loſe her Society; and therefore reverſerur, niſi ante &. 

+ Br, Error, pl. 173. cites S C. but that is of an Action brought againit a Feme Covert who ap. 
peared, becauſe ſhe did not know whether her Baron (who was beyond Ser) was dead or not, and ſh- 
was condemned upon Plea, but the Baron came back, and they brought a Writ of Error, and all the 
Juſtices held that it well lay; And if ſhe is outlawed they ſhall join in Error, otherwiſe it cannot be 
reverſed. Br. Joinder en Action, pl 88. cites S. C. as to Outlawry ; tor Feme Covert uno 
ſue without her Baron, S. C. cited 2 Roll Rep. 53. Mich. 16 Jac. B. R. in the Caſe of Har- 
con v Miller, but in that Caſe, becauſe it did not ſufficiently appear to the Court that ſhe was Covert 
x the Time of the original Proceſs ſued out, and which ought to be expreſily averred in the Aſſign 
ment of the Error the firfl Judgment was «firmed, Same Caſes cited 2 Ld. Raym. Rep. 1526. 
1529. Trin. 2 Geo. 2. in Caſe of King v. ſones, but the Court took a Difference between the Deten- 
dant's being, a Feme Covert at the Time of ſuing the Writ, and her being then and after a Feme ſole, 
and cited the Caſe of Haydon v. Miller, and Ju1gment in the principal Caſe affirmed accordingly. 


19. So in the ſald Caſe, if the Action be brought againft A. and Sy 2:4. & 
others, they all with the Husband may join in a Mrit of Error in * 
the ſatd Caſe of Hayward and Milliams; Adjudged per Curiam, and ;...... 


docs not ap- 


the Judgment reverſed accordingly. . 


20, If pending a Real Action the Tenant aliens in Fee, and after a S. P. for the 
Recovery is had againſt him, he himſelf may have a Mrit of Error, , e 17 
though he hath nothing in the Land, becaute he is privy ta the TUDY- e at 


| ment atter his Altienation and 'Venanr in Law. Calc, be- 

A cauſe he 
cannot have Writ of Right, nor other Remedy; Quod Nota. Br. Error, pl 1. Cites 12 Aſſ. 47. 

ö 1 —— Ibid. pl 118. 8 P. cites 20 Afl. 2. In ſuch Caſe the Feoffor thall have Error, and 

when he is reſtored the Feoffee ſhall enter upon him; Per Richardſon J. Palm. 247. Mich. 19 


lac. B. R. cites 6 H $ Broaks's Caſe, and 12 Af. 4. 29 Aft. 2. 21 E. z. krror 41. —— The Feof- 
or in ſich Caſe ſhall have Error, aud yer there is no Right nor Privity in him. Ibid. 254. per Do- 
ceridpe J. cites 12 Afl. 41. 19 Aſſ. 24. 20 Aſſ. 2. 21 E. 3 54 38 K 3. 10. and 11. 1 Rep. 111. 
[Aibany's Caſe ! Sce (A. c) pl. 8. S. P. 


21. So iſ he had aliened in Fee pending the Writ, and re-parcha- See (A. a) 
ld it tor Lite, and atter Judgment had paſſed againſt hun, be ele d. f. 
{ould have had a Writ of Error. 


- 4 
14 


— 


. . — - 
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22. So his Heir after his Death ſhail have a Writ of Error, ty 
he ſhall have nothing in the Land, tor the Privacy witch be hagy 
the Judgment. Contra 50 All. 3. 
Br. Error, 23. But it the Tenant aliens, pending the Writ, and atter Ju 
pl. we i ment paſſes againſt him, the Alieuce cannot Have a Hrit ot Ertyp 
3 Þ birer, Upon this Judgment tor want ot Privity. | 


—— Ibid. 
pl. 132. Cites 30 Al. 3. and ſays that fo it ſeerns to him. 


Jenk. 161. in pl. 6. 8 P 


Br Error, 24. So if the Tenant aliens, pending the Writ, and re-putchaſe 
0.13% Lite, and after Judgment palles againſt him, and alter je Be 
eis d. O. Dies, it ſeems he in Reverſion ſhall have a Writ; For though he hn 
nothing in the Land at the Time of the Mrit purchaſed, yet he ha * 
— — at the Time of the Judgment, and fo privy thereto, WM? apo 
ubttatur 50 Al. 3. _ WDcfenc: 
+ Jo. 396. 25. In an Action againſt J. S. if certain Perſons become aj Ws K. i 
pl.4. S. C. for him, and after Judgment is given againſt J. S. the Bait can 4 
the Bail have a Writ of Error upon che firſt N it Judgment be oo 
au Weir of alſo given againſt the Bail in Scire Facias. I), 11 Jad. B. R. pr 1 
Error to re. CUtam. ul. 11 Car. B. R. between Hardy and Brown, bet 3 
verſe the Curiam, adzudged in a Yrit of Error upon a Judgment in By 
„ pon. Intratur Tr. 10 Car. Rot. 979. But the Judgment MW. e 
* Fol 149. Upon the Scire Facias (*) reverted upon this Writ for Error n ae 
the Judgment upon the Scire Factas. But Dich. 13 Car. B. B. M;.. | 
againſt the Hetween + South and Griffith, (itch Mrit brought by the Bail upon S 
"riacifa) the firſt Judgment againſt the Principal, and upon a Judgment in MW... 9 
Judgment a Sctre 4 — 1 Pl the Foes was mn Ly he put to 1 ” + Fr, 
againſt the rit. Intratur, Pill. 12 Car. Rot. 559. Mich. 15 Car. B. B. 
hail; Bur between Wi/liams and Morral, ſuch Mrit abated, being brought 5 
os be 5 upon ſuch Judgments in the Marſhallca. Intratur Tr. 15 Car, W 


alone to re- Rot. 1200. Mich. 24 Car. B. R. between Fefry's and Scot, a the ot 


uu — judged the Mrit ſhall abate, Intratur, M. 23 Car. Rot. 218. * 
udgmen 


againſt them, and the Principal ſhall have another Writ to reverſe the firſt Judgment, and a Wri 31. 
brought by the Bail to reverſe the firſt and ſecond judgment was held ill. Cro. C. 481. pl. 4 Error 
S. C. held accordingly by Berkley and Crooke, contra Jones (abſente Brampſton) that the Wit ant. 
ſhould abare in toto, becauſe it was grounded on the firſt Judgment, and alſo upon the Judgment in 2 
the Scire Facias, and ſo coupling them together all is void; But it the Bail in their Writ of Error 
had recited the firſt Judgment, (as of Neceflity they muſt mention it) and the ſecond Judgment in the 32, 
Scire Facias, and alleged Error in that Judgment, and in the Execution thereof &c it had been well * 0 
enough. | mY 
"ay been a Queſtion heretofore, whether a Writ of Error brought upon the principal Jadgment, 38 
and alſo upon the Judgment given againſt the Bail together be good in Parr, and ill for other Part; 
But of later Times it has been ruled that it ought to abate for all; Therefore let the Party ſhew Cauſe 33 
why the Writ ſhall not be abated here. Sty. 174. Mich. 1649 Shaler v. Zigg. — S. P. by Glyn e in 
Ch. J. Sty. 471. Mich. 1655 in Caſe of Busfield v. Norden, but the principal judgment ought to be wiſe 
reverſed 2 the Principal, and not by the Bail, and therefore the Writ of Error is not well brougit erg, 
by the Bail, therefore let ir abare. _ 
The Bail cannot have a Writ of Error of the principal Judgment, which was agreed by the Court, en: 


bur then the 7 was, the Record being removed, Whether he may have a Writ ot Error, * 
coram vobis reſidet? And thereof the Court doubted and would adviie. Cro. C. 501. pl. 5. Mich et r 
15 Car. B. R. Anon. the 8 


26. In a Writ of Annuity againſt an Heir, upon an Annuity grant- W fur | 
ed by his Anceſtor in Fee, lipon Non eit Factum pleaded, tif a DErDil 2 
be tound tor the Plaintifl, and thereupon Judgment is given that the md þ 
Plaintiff ſhall recover his Coſts, Damages and Arrears of the Lands de- __ 
ſcended from the ſame Anceitor, and thereupan a Writ of Execution W*. 
is awarded to leby it of the Lands deſcended, but no Return there: 
of appears upon the Record, and aftcr the Heir dies inteſtare, His Ad. 
miniſtrator cannot have a Writ of Error P01 this Judgment, — 

| | | | mu 


— py * 


n W 
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nuch as he loſes nothing thereby, for if it be levied it is of the 
Lands deltended, the which, nor the Profits thereof, he cannot 
ive, nor be reſtored to it it he reveried the Judgment. Hill. 11 
Car. B. R. between Franke and Stukely, pre Ctitiain, in a Writ 
Error upon a Judgment in Banco. Jntratur Hill. 10 Car. 
+ Co | | 
go Aka Judgment be given againſt the Principal, and after a Tudg- Cro. C. 481. 
ent againſt the Bail in a Scire Facias againſt them, the Principal 4 * 
Vall not have @ Mrit of Error upon the firſt Judgment and the gc nor ap- 
judgment againſt the Ball. Mich. 13 Car. B. R. between pear. — 
Griffith and South. Dubitatur, Dill. 15 Car. in Camera Scaccarit, Jo, 
ma Writ of Error between Cote and upon a Judgment 39%; *! 4- 


11 Banco Regis ſuch Writ of Error was abated per Curtam. 5 - mY 


| | not appear. 
—— If the Sureties be amerced where they ought not to be amerced by the Law, yet —1 fen- 


{ant ſhall not have a Writ of Error thereupon, tor he is not the Party grieved by the Amercement ; 
and upon that Reaſon it is, if in a Scire Facias againſt the Bail erroneous Judgment be given, the 
Defendant in the Action ſhall not have a Writ of Error; Arg. 2 Le 4. pl. 4. Mich. 3 1 & 32 Flix 
3 R. in Savacre's Caſe, . Keb. 256. pl 30. Paſch. 14 Car, 2. B. R. Spencer v. Monke, DIY of 
held accordingly. 


28. Where one recovers in Aſiſe againſt the Tenant; and the Diſſtiſers 
nume in the Aſſiſe were acquitted of the Diſſeiſin, yet the Tenants who 
, and thoſe Diſſeiſors, may join in Writ of Error. Thel. Dig. 32. 
li, 2. Cap. 13. S. 1. cites Hill. 2 E. 3. 31. and that fo it is agreed 
in Falſe Judgment Paſch. 3 E. 3. 80. and Trin. 19 E. 3. Joinder en 
Action 30. and 19 Afi. J. it the Diſſeiſors are convicted of the Diſſei- 
n; And ſays ſee ſuch like Matter Paſch. 3 H. 4. 16. 

29. It the Tenant in Præcipe quod reddat aliens pending the Writ, and 
the Demandant recovers by judgment, the Tenant may well bring Writ 
Error. Br. Entre Cong pl. 51. cites 12 Aſl. 41. 

zo. It was adjudged, where i Brothers Parceners in Gavelkind were 
firgudged in Writ of Meſne, that the Survivor of them, and the Sons of 
the other, ſhould be received to join in Writ ot Error, inaſmuch as one 
of the Brothers was dead betore the judgment. Thel. Dig. 32. lib. 2 
cap. 13. S. 3. cites 19 Aſſ. 8. 

31. A Stranger to a Recognizance of Statute Merchant may ſue Writ of 
Error to SH Execution awarded ot this Recogaizance, if he be Te- 
rant of the Land at the Time of the Execution ſued. Thel. Dig. 33. lib. 

2. cap 42. 8. 1; cites Trin. 18 E. 3. 25. 17 All. 24. | 

32. And it was held, where Writ ot Error is brought by two Tenants, 
and che oe dies, the Survivor and the Heir of the other ſhall have a Scire 
Facias in Common ad audiendum Errores. 'Thel. Dig. 32. lib. 2. cap- 

13 S. 2. Cites 19 E. 3. Joinder en Action 30. and 19 All. 7. 

33. 9 R. 2. cap. 3. S. 1. If Tenant for Life, in Dower, by the Curteſy, The King 
ir in Tail after Poſſibility, be impleaded, and loſe by Verdict er other. hall take 
wiſe, be in Reverſion ſhall have an Attaint or Writ of Error upon a falſe e 
Verdict found, or an erroneous Fudgment given againſt the Particular tute nor. 
Tenant, * v ithſtanding 

ns that he is 
not named in it. Pl. C. 343. b. Trin 10 Eliz. Brett v. Rigden. It was reſolved, that tho” 
the Statute ſpeaks only of Reverſions, yet it ſhall be taken to extend to Remainders. 3 Rep. 4. a. 
Trin 25 Eliz. The Marq of Wincheſter's Caſe. ; 9 : 

It extends not to a Reverſion or Remainder expectant uon an Eſtate Tail, for by enumerating the 
our particular Eſtates for Life, it appears to be the Intention of the Legiſlature to exclude Eſtates 
*xpeftant upon an Eſtate Tail; and it would be unreaſonable to give a Writ of Error to ſuch Kever- 
loner or Remainder-man during the Life of the Tenant whoſe Eſtate is an Eſtate of Inheritance, 
nd by Poſſibility may continue for ever Reſolved. 3 Rep 4 a b. Marq. of Wincheſter's Cale. 
ey Pep. 61, a, Mich. 37 & 3$ Eliz. C. B. Lincoln College Caſe. 10 Rep. 44. b. in Jennings's 
42, 
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It may be 
collected 


from hence, 
that the Par- 


34. And if the Oath be found falſe, or the Fudgment erroneous, 4 
the Tenants ſtill in Life, he ſhall be reſtored to his Poſſeſſion and Ilie. 
and the Rever/ioner to the Arrearages 3 But if he be dead, or be foung , 


liament ad. Covin with the Demandant, the Reverſioner ſhall have all, yet the Jenn 


judged ſuch 
Recovery 
by Covin 


may traverſe the Covin by Scire Facias ous of the Fudgment or Writ of i. 
taint if he pleaſe. 


and Conſent to be a Forfeiture, otherwiſe it would be hard to reſtore him not only to the Pofec 


fion but likewiſe to the meſne Profits; Per Coke 3 Rep. 4 b. Trin. 25 Eliz. in the 


arquis of 


Wincheſtcr's Cale. 


Br Eſtop- 


pe), pl 15. 
cites 8 C. 
Per Aſhton, 


35. In Aſiſe againſt an Infant and two others, there each took thy 
Tenancy ſeverally and pleaded in Bar, and the Plaintiff elected the lnjan 
for Tenant and made Title, and were at Iſſue, and demurred upon the others, 
and it was found that the Infant was Tenant, and the Title for the Plau. 
tiff, and that the two diſſeiſed the Plaintiff to the Uſe of the Infant, be be. 
ing a Year and half old, and the Plaintift recovered, and the two brought 
Writ of Error, inaſmuch as they ought to adjudge the Plaintiff to be 
barr'd for miſ-electing of his Tenant, Hornby ſaid they ſevered in 
Pleas in Aſſiſe, therefore they cannot now join in this Action; but 
Tirwhit contra, and Markham doubted, therefore Quære his Intent 
of the Tenancy, inaſmuch as an Infant of that " cannot agree to the 
Entry. Br. 2 in Action, pl. 10). cites 3 H. 4. 16. 

36. Several Outlaws in Appeal may join or fever in Writ of Error 
at their Election, by the clear Opinion of Gaſcoign. Thel. Dig. 32 
lib. 2. cap. 13. S. 4. cited Paſch. J H. 4. 39. and 40. 

37. Where the Tenant vouches in Precipe quod reddat, or Damages 
are to be recovered, and the Vouchee enters into the Warranty and lijes, 
the Damages ſhall be recovered againſt the Vouchee, therefore he ſhall 
have Writ of Error; Per Horton. Br. Damages, pl. 45. cites 8. H 


: 38 Succeſſor of a Parſon ſhall have Error or Attaint of a Recovery 
adjuged againſt his Predeceſſor. Br. Error, pl. 198. cites 8 H. 6. 2; 

39. Treſpaſs againf two who are condemned by erroneous Judgment, 
they may join or fever in Writ of Error at their Election; Per Cr 
Br. Joinder in Action, pl. J). cites 14 H. 6. 9. 

40. In Recovery in Writ of Treſpaſs agaiuſt the Anceſtor, the Heir ſhall 
not have Writ of Error nor Attaint; tor this does not deſcend to hin: 
there, but yet if FranKtenant come in Debate, the Heir of it ſhall tube 
Advantage by way of Eftopple. Br. Diſcent, pl. 4. cites 33 H. 6 18, 19. 

41. It Treſpaſs be brought againſt J. N. who dies, his Heir ſhall 
not have Error nor Attaint; For it was upon a Perſonal Action, which 
ſhall not deſcend to the Heir. Br. Error, pl. 14. cites 33 H. 6. 19 

13 : 
| 4.2 Treſpaſs againft four in B. R. by one, and one died meſne betior 
the Niſi Prius and the Day in Bank, and therefore the Plaintiff prayed 


Judgmenr againſt the others; Bur Markham ſaid, that he might have | 


Judgment againſt all; For none can have Error but the Execurtors ol 
the Deceaſed, and not the other Detendants. Br. Briei, pl. 357. cis 
E. 4. 6. J. 

? . Where a Feme Covers was ſued as a Feme ſole, and condemned 4'9 
put in Execution, and afterwards her Baros returned from beyond Se1, \i 
was held that he and his Feme ſhould hav: a Writ ot Error to reverle 
this Judgment. Thel. Dig. 32. lib. 2. cap. 13. S. 5. cires Paſch. 15. 
E. | 

x To Debt upon Eſcape after Recovery of Debt, or Damages, or 0 
ſuch Action RO upon Record, againſt a Stranger to the Record, ide 
Detendant thall not Fallity by Errot in the firſt Record, BT to! 
pl. 196. cites 21. E. 4. 27. 
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45. If Erroneous Judgment be given againſt Tenant by the Curteſy and 
after he dies without Iſa, it his Heir reverſes ay” N by Error, 
the Heir of the Part of the Feme may enter. Br. Error, pl. 154. cites 

H. 7. 24. | 
9 46. "oy by all the Juſtices if a Mar ſeiſed of Land has Iſſue two Sons, 
and the Eldeft enters into Religion and the Father dies, and the Toung- 
Son yes by Innes Judgment and the Eldeſt is deraigned, he has 
no Remedy. 1d. 

47. But if the Youngeſt reverſes the Fudoment by Error the Eldef 
may enter; Quod Nota; And this tho the Youngelt enters after the 
reverſal or not; And ſo in the other Caſe above, as appears there. 
Ibid. | 
48. Tenant in Tail ſuffered a Recovery, and releaſed all Errors ; now, 
tho' this Releaſe ſhall bar him to bring a Writ ot Error, yet it ſeem- 
ed to divers Juſtices that it ſhall not hinder the Iſſue in Tail; bur then 
the Queſtion was, whether, if there are no ſuch, he in Remainder in 
Tail ſhall have Error by the Statute Rich. 2. or by the Common Law, 
he not being privy in Blood to him who loſt the Land erroneouſly > 
And it ſeemed by the Opinion in Paſch, 4 H. 8. fol. 1. that he may. 

D. 188. pl. 8. Mich. 2 & 3 Eliz. Sir Ralph Row let's Caſe. 

49. Error and Attaint always deſcend to ſuch Perſon to whom the Ow.68 S. C. 
Land would deſcend, if ſuch Recovery or falſe Oath had not been. Le. - 7 all 
261. pl. 346. 18 Eliz. B. R. in Caſe of Heningham v. Windham. e e 

50. So it a Man has Lands of the Part of his Mot her, and loſes it by or Attaint 
erroneous Judgment, and dies, the Heir of the Party of the Mo- 5% be who 
ther ſhall have the Writ of Error. Le. 261. pl. 346. 18 Eliz. B. R. 77 be re- 


in Caſe of Henningham v. Windham. ek 


| | | by the Ver- 
dict or Judgment. Mar. 210. pl. 244. Paſch. 18 Car. Per Mallet J. and ſaid that you ſhall never 
und it otherwiſe in all our Books. 


51. It Tenant in Tail Male has Iſſue a Son and a Daughter by one Ven- 
ter, and a Son by another, and dies, and the eldeſt Son makes a Feoff ment, 
and a Common Recovery is had againſt the Feoffee, in which the eldeſt is 
whuched, and he vouches over the common Vouchee, and atter the elde/# dies, 
the younge/# don may have Mrit of Error; tor though the eldeſt thould 
have rendered a Fee Simple to the Feoftee according to his Loſs, yet 
he ſhould have recovered but an Eitate 'Tail, viz. ſuch an Eſtate as he 
had when the Warranty was made, which would have deſcended to 
the youngeſt, and conſequently the Writ of Error ſhall be brought by 
him. Le. 261. pl. 346. 18 Eliz. Henningham v. Windham. 

52, He who is ſpecial Heir by the Cuttom, as of Borough- Eag1i/ 
Land, ſhall have the Writ ot Error, and not the Heir at the Com- 
oy Law 3 Adjudged. 4 Le. 5. pl. 19. 18 Eliz. Henningham's 

aſe. 

53. In a common Recovery four HusLands and their Wives were vouched, 
nd the Plaintiff brought a Writ of Error as Heir to one of the Husbanas, 
Exception was taken becauſe he did not make himſelf Heir to the Survi- 
vor of the four Husbands. But a Ditterence was taken between a Real 
and a Perſonal Covenant, for if two are bound to Warranty, and one 
dies, the Survivor and the Heir ot the other thall be charged, and ſaid, 
tar each of the four and their Heirs ate charged, and then the 
Heir of each being chargeable the Heir of any of them may have 
Writot Error. And the Writ of Error was adjudged good. Bur 
«pon | Suggeſtion that the Writ of Error was not well brought, 
tor the Voucher being of four Husbands and their Wives, it thall 
de intended in Right of their Wives according to 20 H. 9. 1. b. 
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46 E. 3. 28. 29 E. 3. 49. So the Plaintiff here ſhould intitle himſelf a; 
Heir to the Wite; wheretore che Plaintiff relinquithed his Writ and 
brought a new Writ and intitled himſelf as Heir to the Wife. Le. 291. pl 
518. Mich. 26 & 20 Eliz. B. K. Gravenor v. Matley, oy 
Co K 67 54. The Plaintiff had a Verdict in an Action on the Caſe for Worg, 
pl. 17, S. C and 1000 J. Damages, and afterwards he to out Execution by Elegit on 
Mich 29 the Lands of the Defendant, who died, and his Adminiſtrator brought 
Eliz. but à Writ of Error in the Exchequer Chamber; the Detendant in Error 
ds : _ pleaded in Abatement this Execution, by which he intended, that the 
"Ibid. Adminiſtrator not having any Loſs but the Heir only, therefore a Writ 
294. pl. 10. of Error would not lie by the Adminiſtrator ; but upon a Demurrer t0 
TW v- this Plea, it was adjudged for the Adminiſtrator; for upon E viction of the 
2 Hin. Lands the Plaintiff might reſort to the Gods. Mo. 686. pl. 949. Trin. 
3% Eli in 29 Eliz. Lord Mordant v. Bridges. | 


Cam. Scacc. ; {0 by ; 
S. C. & S P. reſolved that the Writ of Error did lie, and that the Adminiſtrator is privy to the Re. 
cord, and may have Loſs by it in futuro. | 


55. Leſſee for Life and Infant in Remainder join in a Fine, the Infant 


alone may bring Error. D. 89. b. pl. 2. Marg, cites Hill. 30 Eliz. C. B. 
Pigor's Caſe. 


3 Le. 176. 56. In a Oware Impedit againſt the Biſhop and S. brought by the 


|. 228. i ; . : ; 
He 8 Queen, in which the Biſhop pleaded, that he claimed nothing but as Or. 


v the Biſhop dinary ; after Judgment for the Queen Error was brought by the Biſhop 
of Gloucef. and F. It was objected that the Biſhop ought not to join in the Writ 
ter, 6. C. becauſe he had no Loſs; Bur it was adjudged that the Writ was well 
Per Wray, brought, for Wray ſaid, the Biſhop has Loſs; for the Writ ſhall be to 
1 the Archbiſhop for Admiſhon and Inſtitution, and ſo he has Loſs, 
S Cro. E. 65. pl. 11. Mich. 29 & 30 Eliz. B. R. The Biſhop of Glou— 
of Lacv and ceſter v. Savacre. 

for Privity of 

Record; and the Plea of the Biſhop is not ſo ſtrong as a Diſclaimer ; and afterwards the Writ was a- 
warded good And. 200. pl. 236. S. C. but S. P. does not appear. 3 Mod. 134 S. P. 
obi:er per Cur, ſays they muſt join in Error unleſs where the Biſhop claims only as Ordinary, 


Cro. E. 115. 5. Husband and Wife Tenants for Life, Remainder to an Inſaut in Fe, 
pl 15. Pi- all three levied a Fine, and the Infant alone brought Writ of Error to re- 
got v. Ruſ- gerſe it for Non-age, It was objected, that ſince all joined in the Fine 
— 48 they ſhould likewiſe join in the Writ of Error; and that the Husband 
Writ held and Wife ſhould be ſummoned and ſevered, and then che Infant might 
well brought proceed alone to aſſign Errors; but adjudged that the Writ of Error is 
it being tor well brought by the Intant alone, becauſe the Error aligned is not in 
9 the Record, but without it, viz. in the Perſon of the Intant, and that 
his Non-age, is the Cauſe of the Action by him, and for no other. Leon. 317 
and of that pl. 445. Mich. 30 & 31 Eliz. B. R. Pigott v. Harrington. 


no other can 


take Advantage And if two Infants bring Error they muſt aſſign tlie Errors teyerally, and there- 
tore if one be within Age he muſt bring the Writ alone. 


$8. A Conuſor of a Fine cannt aſſign Error in the Grant and Render by 
which he rakes Eſtate, any more than the Conuſee ſhall do in the Co- 
nuſance ; for this would be to defeat the Eſtate which by the Fine is 
given to himſelt ; ſo a Recoveror ſhall not bring a Writ of Error to defeat 
a Record by which he himſelf recovered, tor the Judgment in the Wi rir ot 
Error is to reſtore the Party to all which he loſt by the Fine or Judg- 
ment; and not to avoid or loſe that which he had gained by the Fine ot 
Judgment. 5 Rep. 39. b. Trin. 34 Eliz. B. R. in Tey's Caſe. 


59. The 
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77 A Man was outlawed of Felony and died, his Executor brought a Ow 14, © \ 
Writ of Error to reverſe rhe Outlawry, and the Queſtion was whether 8. C. argu» 4 
it lay; The ſame was argued, Sed adjornatur. Cro. E. 225. pl. 10. 3 


Paſch. 33 Eliz. B. R. and Ibid. 273. pl. 2. Paſch. 34 Eliz. B. K. . % 4 
Marſh's Caſe. | S. C. Wray | 


| | Ch J. held 
clearly that the Executor might have and purſue this Writ of Error, and afterwards the * fo | 
was reveried accordingly, — S. C. cited as reſolved accordingly. 5 Rep. 111: a. Godb. | 
z80. Jones J. cited 5 Rep. 111. but ſaid that Marſh's Caſe never was adjudged. Cro. E. 3 59. 
8. P. cited by Popham and Gawdy as ruled accordingly in B. R. in Nicholton's Caſe. 


60. The Plaintiff had a Judgment in Debt, and afterwards the De- 
fendant made a Feofſment to F. S. of his Lands, then the Plaintiff ſued 
an Elegit upon the Judgment ; before it was executed J. S. brought a 
Writ of Error, and aſſigned Error in the judgment; Adjudged, that 
a Writ of Error would not lie for F. S. unleſs it be for Error in ſuing out | 
Execution, which was not done in this Caſe, for betore Execution he is "| 
not a Party grieved, which is the true Reaſon why he in Reverſion or 
Remainder hall not have a Writ of Error in the Lifetime of the Tenant 
for Life "_ a judgment given againit ſuch Tenant tor Lite, becauſe 
neither of them can be a Party grieved in his Time. Cro. E. 289. pl. | 
6. Mich. 34 & 35 Eliz. B. R. Charnock v. Sherrington. | 
61 It Execution upon a Judgment is ſued by Elegit, aud Lands only Mo. 68,7 | 
extended, and no Goods taken in Execution, and aſter the Defendant pl. 949. [8 
dies his Adminiſtrator may have a Writ of Error, tor he is privy to the Tn., 29 
Record, and may in futuro have Loſs by it. Cro. E. 294. pl. 10. in _ 8 
Cam. Scacc. Hill, 35 Eliz. Scrogs v. Ld. Mordant. d th, 


ruled rhat 


the Writ 
well lay for the Adminiſtrator, becauſe it might be that the Land might be evicted, and then the 


Plaintiff might reſort to the Goods. And at the End ot the Caſe in Cro. E. is a Nota added to 
the ſame Purpoſe, 


62. In many Caſes he that has no Loſs ner can have Loſs may main- 
ain a Writ ot Error ; as the Tonant which makes a Feoff ment pending 
tie Writ againſt him; So in Treſpaſs againſt two, and Hæecution of the 
Damages is had againſt one only, and the Plaintiff is ſatisfied, and he, 
gainſi whom the Execution was, died, yet the Survivor may ſue a Writ of 
Error; Per Cur. Cro. E. 294, 295. pl. 10. Hill. 35 Eliz. B. R. in 
Cate of Scroggs v. Ld. Mordant; and as to the laſt Point cites 
20 E. 3. 

63. Judgment in Dnare Impedit was given againſt the Incumbent and gut Rid 
Biſhop Defendants. The Biſhop pleaded that he claimed nothing but as Or- 134. Trin. 
dinary. Error was brought in the Name of the Incumbent and Biſhop, bur 3 Jac. 2. 
the Incumbent only aſſigned the Errors (without Summons and Severance.) the Cast ot | 
Afterwards the Incumbent and the Bijhop affigned the ſame Errors, and packer v | 
the Defendant pleaded in Nullo eſt erratum. All the Court held the Herne it is 
Aſfignment by one only was ill, and all the Plea diſcontinued, and not faid obirer, 
aded by the ſecond Aſſignment after. And atterwards a new Writ of _ K 
Error was brought. Cro. J. 92. pl. 20. Mich. 3 Jac. B. R. Lancaſter gedit be 
v. Low, | brought 

f 1 againſt a 
Biſhop and others, and judgment be againſt them all, they muſt likewiſe 21! join in a Wirit of Error. 
mleſs it be where the Biſhop claims only as Ordinary. 


64. An Aſiſe was brought againſt five for 100 Acres of Land, three Noy 116. 
i the Det : / 4 1 ned of vie Didfoibin : Vaughan's | 
the Defendants were found not Tenants, and acquitted ot the Diſſeiſin; C | 
o other were found guilty, quoad three Acres, and tor the Relidue adjudged * 
not guilty, but the Verdict was entered for 100 Acres, and judgineat be Error 
ven accordingly. A Wric of Error was brought, in Which alot 
6 M them 
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them joined; Adjudged, that it onghe ro have been brought onjy by 
thoſe two who were ſound guilty, and the three who were acquitted had 
not any Loſs, and theretore ought not to have joined. Cro, J. 13 
pl. 15. Mich, 4 Jac. B. R. Vaughan v. Lorriman. : 
65. Treſpaſs againſt ſeveral, they all appear by Attorney and plead ſeuera! 
Pleas ; three not guilty, two of which are found guilty; the others juſt; ly 
by Force of a Statute made 12 Car. 2. that three of them being Officers 
purſuant to the Direct ion of the Governor & c. and according to the Status 

took the Goods, and that the other Defendants, as their Servants, and 
their Command, affiſted them in it. Upon a Writ of Error brought the 
Error aſſigned is, That A. who was Servant, was an Infant, and under 
Age. It was mov'd the Intant's Appearance by Attorney is erroneous for 
all; for it is a joint Judgment, and joint Damages are given, and cited 
the Caſe of Oate v. Aylett. The other Side agreed, that in all Caſes 
where an Infant ought not to appear by Attorney, if he doth, it is 
Error, But whether it is Error here, he only acting as a Servant, | 
muſt ſubmir. The Reaſon why an Infant cannot appear by Attorney is, 
becauſe he is thought not to be able ro make known his Cake 3 now he 
being a Servant mult plead as the others, and ſtand or fall by that. 
Per Holt Ch. J. The Caſe is the ſame whether he is Maſter or Servant, 
for the Servant is equally liable to Damages with the Maſter. Powell 
J. It is a joint Judgment, and entire Damages which cannot be i. 
vided. Per Cur. the Judgment was reverſed. Holt's Rep. 360. pl, ;. 

Trin. 8 Ann. Greek v. Mew, 

Hob. 90. pl. 66. In Treſpaſs againſt three one pleads to Iſſue ; The Plaintiff has a 
oh on, 4 Verdict againſt him and Fudgment ; The other two demur ; A Wolle Pro. 
ER Pas ſequi is entered as to them; The three Defendants cannot join in a Writof 
ker v Law. Error; For the two againſt whom the Nolle Proſequi is entered are 


_— not damnified, Jenk. 309. pl. 87. 

in Fre/pa/ 

as ow, Judgment was again the Plaintiff as to one, and as to the other two for the Plaintiff, the 
two only without the third may have a Writ of Error, for he for whom the Judgment was given 
cannor ſay that the Judgment was to his Damage; Per Cur. præter Twiſden, who held that the Writ 
ought to be brought by all. 1 Lev. 210. Paſch. 19 Car. 2. B. R. Cannon v. Abbor. 


67. The Son and Heir was outlawed upon an Indif? ment for Felony in 
the Life-time of his Father, who was ſeiſed in Fee, and upon his Death 
the Son entered and deviſed it to C. in Fee, who conveyed it to B. who 
brought a Wrir of Error to reverſe the Outlawty ; Doderidge and 
Jones J. ſeemed to incline that it did not lie for B. For that none 
can reſtore the Blood, bur he who is privy in Blood ; Sed adjornatur. 
Godb. 376. 3: 465. Paſch. 3 Car. B. R. Brooker's Caſe. 

rin 


Jo. 360. pl. 68. The (ipal and Bail ought not to join in a Writ of Error to 


err avoid the Principal Judgment, nor the Judgment againſt the Bail 


adjudged, Cro. C. 408. pl. 1. Trin. 11 Car. B. R. Buthell v. Valler. 


and ſeems to | 

be S. C.—S, P. adjudged. Hob. 72. pl. 85. Foreſt v. Sandland.— Cro. J. 384 pl. 14 Mich. 13 Jac 
B. R. Sandelow v. Deverton in Cam. Scacc. S. P. held accordivgly.— Roll Rep. 294. pl. 9. 
Verten v. Sandelow. S. C. & S. P. accordingly. ——Cro. C. 300 pl. 2. Lancafter v. Keyleigh 
Paſch. 9 Car. B. R. held accordingly.-—S. C. & S. P. reſolved Jo. 325. pl. 3. ——Godb. 440 
pl. 50% S. C. held accordingly.—Cro C. 574, 575 i. 15. Hill. 15 Car by N. Dad . Jae 
S. P. held accordingly — Bulſt. 125. Paſch. 9 Jac. 22 v. Robinſon. S P. agreed. — Lev. 137 
Trin. 16 Car. 2 B R. Atherton v. Hole S P. and the Writ was quaſhed. Writ ot Error by 
Principal and Bail was held ill, and that they cannot join, and cites Foreſt v. Sandland, Hob. 7: 
Show. 8. Paſch. 1 W. & NM. Evans v. Pettifer.——Comb. 108. S. C. held accordingly. 


69. Nor can thoſe returned in one Writ take Advantage of any Error 
in the Proceedings on the other Writ, becauſe the Actions are ſeve. 
ral. Carth. 201. cites Cro. C. 517). [pl. 19. Mich. 14 Car. B. R. 
Angel v. Cooper. 

no. It } 
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70. It F. S. binds himſelf and bis Heirs in a Bond, and thereupon 
ſulgment 1s obtained againſt F. F. and F. S. makes his Will, and his 
Her at Law Executor and dies, leaving Lands which deſcend to his Heir, 
yer he ſpall not have a Writ of Error as Heir, tor he is not ptivy to the 
adgment, and when an Extent is made upon him it is as Tertenant, 
dut alter the Lands are taken in Execution he may have a Writ of Er- 
ror ; Per Roll J. Sed adjornatur. Sty. 38. 39. Trin. 23 Car, White v. 
Thomas. | 
11. By Roll Ch. J. if an Act ion be brought again three, and one of S.P. by Roll 
them is an Infant, and they all appear by Attorney, and an intire Fudg- Ch. J. Judg- 
ment is given againſt them all, and they all join in Writ of Erior to _ 
reverſe this Judgment, this Writ is well brought; for the judgment Baking #. : 
was erroneous, becauſe it is an entire judgment, for as to the Infant Symons. 
t cannot be good, and fo it is naught to the reſt, and he cited one 
Bytes Caſe 9 Jac. in the Point. Sty. 406. Hill. 1654. Anon. 
12. Judgment was had in Debt upon 4 Bond againſt Father and Son, 
and afterwards the Father alone brought a Writ of Error, and the Error 
afigned was, that his Son was under Age; but becauſe the Son did not 
juin in the Error, the Court ordered the Writ to be abated. 3 Mod. 
134 Trin. 3 Jac. 2. Hacket v. Herne, | 
13. There is a Difference where a Writ of Error is brought by the Ibid Marg. 
Plaintiffs in the original Action, and when by the Defendants, tor if two cites 5 me 
Plaintiffs are barred by an erroneous Fudgment, and aftetwards bring a 55% _ 
Writ of Error, the Releaſe of one ſhall bar the other, becauſe they are — ir ould 
both Actors in a per Thing to charge another, and it ſhall be pre- be 6 Rep. 
ſumed a Folly in him to join with another, who might releaſe all; 25 a b) 
But where the Defendants bring a Writ ot Error it is otherwiſe, for it 1g oi 
being brought to diſcharge themſelves of a Judgment the Relcaſe ot one firy is taken 
cannot bar the other, becauſe they have not a joint Intereſt, but a per Curian, 
Joint Burthen, and by Law are compelled ro join in Errors, 3 Mod. 
135. Trin. 3 Jac. 2. B. R. in Caſe of Hacker v. Herne, 
74. Where ſeveral Nrits of Sci. Fa. iſſue into ſeveral Counties, againſt 
ſeveral Tertenants, upon one and the ſame Judgment, in ſuch Caſe 
they cannot all join in one Writ of Error, for the Actions are ſeveral. 
Carth. 200. Mich. 3 W. & M. in B. R. in Cale of Blake v. Gell. 
75. But whete a Scire Facias iſſued againſt the Tertenants in the 
ſame County, and upon a Scire Feci returned againſt ſeveral, they 
pleaded that J. S. is another Tertenant and not ſummoned, and then 
a ſecond Scire Facias iſſued againſt the ſaid F. F. who was returned an 
Intant &c. and the Parot demurred for Infancy, and after his full Age 
a Reſummons iſſued againſt all the Tertenants; But one of the Terte- 
nants who was returned ſummoned was dead before the Day of the 
Return, and this was aſſigned tor Error, and the ſurviving Tertenants 
and the Heir of him who was dead joined in the Writ of Error, and held 
good, for the laſt Scire Facias is only ſupplemental to the firſt, and then 
doth make but one Action. Carth. 200. Mich. 3 W. & M. in B. R. 
Blake v. Gell. ; | | | 
76. Judgment was had againſt the Principal, and afterwards upon 1 Salk 89. 
2 Scire Facias, Execution was awarded againſt the Bail, and one of the ab 5 * 
Bail for the Defendant in the original Action brought a Writ of Er- S. C. but 
ror Tam in redditione Fudicii quam in adjudicatione Executionis againſt S. P. does 
the Bail &c. But the Writ was quaſhed quoad all that related to the 22 I 
ment in the original Action, and no more, and was ruled to ſtand good * 
my the Judgment againſt the Bail upon the Scire Facias and the 8 vor K P. 
il (Plaintiff in Error) proceeded therein accordingly. Carth. 447. — 3 Salk. 


Paſch. 10 W. 3. B. R. Burr v. Atwood. 2 * 6. 4 
| | S. C. and ad- 
ſudged naught, and that it ſhould have been in adjudicatione Executionis Recognitionis prædictæ, 


Cauſe a Recognizance is not ſuch a Judgment as might or would be intended on the Face of the 
ri: 


504 Error. 
Writ of Error.——_—; Mod. 3. S. C. and ſame Exception taken by Raymond at the Eng \ 
Caſe fol. 8. and the Court were of Opinion to quaſh the Writ of Error for this Exce * the 
Id. Raym. Rep. 553. S. C. and the Writ of Error was quaſhed for the ſame Reaſon.—-Ibia fr 
< C. ſtated as in Carth, and ruled accordingly. * 328, 


77. Error upon a Judgment in C. B. in an Adi ion againſt two, an 
of the Defendants was outlawed ; And exception was taken to the = 
of Error, becauſe it mentioned the Writ to be brought againſt one on, 
But it was held good, becauſe the Writ as to the other was determin. 


ed by the 8 Ex relatione M'ri Jacob. Ld. Raym. Rey, 691 
ive 1 


Trin. 13 W. z. Oliver v. Hunning, 

78. It an Appeal of Murder be brought againſt three Perſons, the 
may all join in a Writ of Error, tor it 18 ad damnum ipſorum ef, 
and yet the Attaint of one is not the Attaint of the other two; Per 
Holt Ch. J. Holt. 277. pl. 22. Hill. 4 Ann. in Caſe of Bradell , 

| Saw bridge. | 
Ibid. ſays 79. The Plaintiff obtained Fudgment againſt two Defendants in an 
that the like Action of Debt, and one of them brought a Writ of Error, when ir 
Je in ſhould be brought by both, and then he who would not proſecute ourh 

given in | a : got tg 
Hill Term, be ſummoned and ſevered, which not being done, this was held to he 2 
6 Geo. B. K. Fault not amendable, and thereupon the Writ of Error was quaſhed 
in the Caſe g Mod. 305. Mich. 11 Geo, Cowper v. Ginger. | 


of Brewer 
v. Turner. 


5 (L) Againſt whom it lies. 


Br. Error, x, I T does not lie againſt any but againſt him who is Party cr 


pl. 9. cites 


. Privy to the firſt Judgment. 9 D. 6. 46. b. Curia. 
Or his Helr, . It does not lie againſt any who is not JParty or Privy, 
be he Ter- though he be Tenant of the Land. 9 D. 6. 46. b. Curia, 


Tenant or 

not. For Nontenure is no Plea in Writ of Error. Br. Error, pl. 131. cites 42 AM. 22. Per Ful. 
thorp. It is agreed that Writ of Error does not lie but againſt Parties or Privies, viz The 
Party or his Heir, be he Terrenant or nor, and if another be Tertenant Scire Facias ſhall iſſue 
againſt him, for otherwiſe Aſſiſe lies for him if he be ouſted. Br Error, pl. 9. cites 9 H. 46. 


Br. Error, 3. The Writ lies againſt him who is Party or Privy to the 
* 3 — though he hath nothing in the Land. 9 Þ. 6. 46. b. 
1 urta. 


Br. Error, 


pl. 131. | 
Cites 42 Aſſ. 22. Per Fulthorp. 


Br. Error, 4. If a Man recovers and dies without Heir, Qtzte againſt 
Ef : „ whom the Writ of Error ſhall be brought. 9 I), 6. 49. b. Quete. 


lays, Quære what Remedy in ſuch Caſe. 


5. Writ of Error lies well againſt him who was Tenant at the Time of 
the Fudgment given, notwithſtanding that he is not his Tenant at the 
Time ot the Writ of Error acquired; Contra of Attaint; For this ſhall 
be againſt the Tenant of the Franktenement &c. Br. Error, pl. 109. 
cites 6 Aff. 6. | 


Br. Non- 6. H. recover d, and had Iſſue Iſabel and died, and ſhe took Baron and 
. 75 had Iſſue Z. and dyed, and Writ of Error was brought againſt the Jenaut 

nes d. c. by the Curteſy and the Heir, and admitted, and yer per Candiſh, the 
Ulage has been to bring the Writ ot Error againſt rhe Party to the 


Record or his Heir, and when the Judgment is revers'd to bring Scite 
Facts 


—— 


Facis 
ml 
4 E. 
or it 
wall 
cord, 
8 
fru 


— . CV a” 
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—— 


bcias a; ainſt the Tertenant, it he can ſay * Thing why the Plain- 
til ould not have Execution, quod nota, 
y" E. 


r. Error, pl. 27. cites 


„W bere Error is ſu'd in Parliament of a ulgmeut given ia B. R. gr Error, 


«it Error be ſu'd in B. R. upon a Fine levied in C B. the Tranſeript pl. 137. cites 
dall go, and thall be certity'd, and not the Record itfelE Br. Re-! 1 


. 


cord, pl. 48. cites 2 H. J. 19. 


$ [{t an erroneous frudgment is given for the Oneen in a Writ of In- 


4/jon, the Party thall have a Wrir ot Error ag unſt the Queen without 
wy Ferition 3 Per Coke, Arg. 2 Le. 194. Hill. 29 EIIz. in Hurl- 
non's | alc. 


9. Many Outlawries have been reverſe tor Error without any Peti- 


„un, and yet in ſuch Caſe rhe Olen has an immediate Intereft ; Per 
Wray. 2 Le. 194 Hill. 29 Eliz. 


10. Error des not lie againſt % .O een upon a Petition, where {/e is 2 Le: 194- 
mediate Party to the Recovery; but otherwile where the is Party only ne!. 


IT a Hill 2 
zs tor Contormity, as in an Action upon the Stature, or in a Popular gli, BR 
Action; Per Curiam. Noy. 56. Anon, | | La WY 


Calc. Same 
es cited, and feems to be S. C. of Glazier v. Fudliſton, and the Caſe was, That Judgment 
«as given for the uren in 4 Sci. Fa ro reverſe the Patent of th- Conſtableſhip of the Caitic of 
"eftzy. Bur Clench aid, That there needs no Petition, becauſe both Patentees claim trom the Qucen; 
-»d whether there be Error or not the Queen is not prejudiced. 


11. Adjudged, That a Writ of Error lies againſt the King with- 
tit [etrtion, though antiently the Courſe was by Petition, and was a 
Pece:.cy, but ſince the Year 1640 Writs ot Error have been Ex 
Ucio. 1 Salk. 264. pl. 7. Paſch. it W.3. B. R. Anon. 


(M) At what Time it may be brought. 


| Before Writ of Enquiry. PI. 2. 3. 9. 10. 11. 14. 


. Writ of Error bearing Date before the Judgment given 19 Br. Error; 
A not good, for it lies not before the Judgment given, for 1% 

the Writ is, St Judictum redditum fit, #c. 22 H. 6. 7. Contra d b. be 
11h 3. 4+ lays, thar 

aliter dicitut 
in B. R. 5 E. 6. Mo. 461. pl. 647. Hill. 39 Eliz. is a Nota that a Writ of Error was de- 
ivered Inſtanter when the Judgment was given, but held not good, becauſe it was procur'd before 
the Judgment given. — Mar 140. pl. 112. Mich. 17 Car. in Cate of Dale v. Worthye, che 
Court agreed that a Writ of Error bearing "Teſt: before Judgment is good, as is the Book of 
E. 5 4. becauſe there the Foun ation ſtands good, and it is the utual Courſe of Practice for prc- 
renting and ſuperſeding Execution. -— Vent 255. Hill. 25 & 26 Car. 2. B. R. the Court held 
tat a Writ of Error bearing Teſte before the Juagment given is good to remove the Record, ſo as 
Judgment be given before the Return of it. — Mod. 112. pl. 9. S. P. by Hale Ch. J. and 
leems to be S. C 

* Noy 54 cites 8 C. but there it was ſaid by the Court in the Caſe of Jennings v. Bragge., 
bet a Writ of Error bearing Teſte before the [udgment is entred ot Record is void, although ths 
ju ges have prohou c'd the Judgments, viz. quod intretur Judictum. 

Writ of Nig Prius was returnable Octab' Hillari at which Day it was return'd, and at the firſt 
Day t ereot the Piaintiſt had Judgment to recover; the Defendant brought Wit of Error, bearing 
Date tle ti id Day of the ſaid Returr, and Letore the fourth Day, vix. Metie between the firſt Day and 
tie ut th Day, and becaule ſudgment was given the firtt Day, ant fo it 1s after Judgment as it oughit 


to de, theretore well; Per Cur. Br. Error, pl. 17. cites 34 H. 6. 27. Br. Jours. pl. 10. 


Ces 5. C. 


2. In an Afſiſe of Darrein Preſentment ik the Parties demur upon 
tne Title, and it is adjudged tor the Plaintiſt, aud that he all have 
6 N 2 \\ ri: 


Error. 
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Writ of Error. 7 Mod. 3. S. C. and ſame Exception taken by Raymond at the 27 
Caſe fol. 8. and the Court were of Opinion to quaſh the Writ of Error for this E the 


1.4, Raym. Rep. 583. S. C. and the Writ of Error was quaſhed for the ſame Reaſon. bid 
< C ſtated as in Carth, and ruled accordingly. * 323, 


77. Error upon a Judgment in C. B. in an Add ion againſt two, and jy, 
of the Defendants was outlawed ; And exception was taken to the Vn 
of Error, becauſe it mentioned the Writ to be brought againſt one on 
Bur it was held good, becauſe the W rit as to the other was determin. 


ed by the 8 Ex relatione M'ri Jacob. Ld. Raym, Rep, 691, 
ive | 


Trin. 13 W. 3. Oliver v. Hunning, 

78. It an Appeal of Murder be brought againft three Perſons, they 
may all join in a Writ of Error, tor it is ad damnum ipſorum reſpectine 
and yet the Attaint of one is not the Attaint of che other two; Per 
Holt Ch. J. Holt. 217. pl. 22. Hill. 4 Ann. in Caſe of Bradell y 
Saw bridge. : 

Ibid. ſays 79. The Plaintiff obtained Judgment againſt two Defendants in an 
* the like Action of Debt, and one of them brought a Writ of Error, when it 
Jus vs in ſhould be brought by both, and then he who would not proſecute ought ty 
Hill Term, be ſummoned and ſevered, which not being done, this was held to be x 
6 Geo. B. R. Fault not amendable, and thereupon the Writ of Error was quaſhed, 


in the Caſe g Mod. 305. Mich. 11 Geo, Cowper v. Ginger. 


of Brewer 
v. Turner. 


(L) Againſt whom it lies. 


Br. Error, x, J T does not lie againſt any but againſt him who is Party cr 


pl. pa cites Privy to the firſt Judgment. 9 Y. 6. 46. b. Curia. 


Or kis Heir, 2. It does not lie againſt any who is not Party or Privy, 


be he Ter- though he be Tenant of the Land. 9 I), 6. 46. b. Curia, 


Tenant or 

not. For Nontenure is no Plea in Writ of Error. Br. Error, pl. 131. cites 42 AM. 22. Per Ful. 
thorp. It is agreed that Writ of Error does not lie but againſt Parties or Privies, viz. The 
Party or his Heir, be he Tertenant or nor, and if another be Tertenant Scire Facias ſhall iliue 
againſt him, for otherwiſe Aſſiſe lies for him if he be ouſted. Br Error, pl. 9. cites 9 H. 46, 


Br. Error, 3. The Writ lies againſt him who is Party or Privy to the 
E — though he hath nothing in the Land. 9 Þ. 6. 46. b, 
Br. Error, urid. . 


pl. 131. | 
cites 42 Aſſ. 22. Per Fulthorp. 


Br. Error, 4. If a Man recovers and dies without Heir, Quere againſt 


py g 1 whom the Writ of Error ſhall be brought. 9 Þ, 6. 49. b. Quere. 


lays, Quære what Remedy in ſuch Caſe. 


5. Writ of Error lies well againſt him who was Tenant at the Time of 
the Fudgment given, notwithſtanding that he is not his Tenant at the 
Time ot the Writ of Error acquired; Contra of Attaint; For this ſhall 
be againſt the Tenant of the Franktenement &c. Br. Error, pl. 109. 
cites 6 All. 6. 


Br. Non- 6. H. recover d, and had Iſſue Iſabel and died, and ſhe took Baron and 


22 2 had Iſſue T. and dyed, and Writ of Error was brought again/t the Tena 
tend. * by the Curteſy and the Heir, and admitted, and yer per Candith, the 


Uſage has been to bring the Writ of Error againtt the Party to the 
Record or his Heir, and when the judgment is revers'd to bring SCil | 
Faclas 


Xce lh... | 


un 
45 I 
Act. 
Cafes 
* 48 : 


"of 


„ 


Facias 45 5 . 
till ould not have Execution, quod nota. 
YE a 
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ainſt the Tertenant, it he can ſay * 


Thing why the Plain- 
r. Error, pl. 27. cites 
„ Where Error is ſu'd in Parliament of a Fulzment given in B. R. Br. Error, 


xr it Error be ſu'd in B. R. upon a Fine levied in C. B. the Tranſeript pl. 137. cites 
dall go, and mall be certity'd, and not the Record itſelfl. Br. Re- , 4 8 
cord, pl. 48. cites 2 H. J. 19. 2 


$ [t an erroneous Fudgment is given for the Queen in a Writ of In- 


tr:/fon,, the Party thall have a Wrir ot Error agunit the Queen without 
wy Ferition 3 Per Coke, Arg. 2 Le. 194. Hill. 29 Eliz, in Hurl- 


ton's Cale. 


9. Many Outlawries have been reverſe for Error without any Peti- 


im, and get in ſuch Caſe rhe Oucen has an immediate Intereſt ; Per 
Wray. 2 Le. 194 Hill. 29 Eli. 


10. Error dies not Je againſt the Oleen upon a Petition, where je is Le. 194- 


immediate Party to the Recovery; but otherwile where lhe is Party only pl 244- 


| Hill 2 
zs tor Contormity, as in an Action upon the Stature, or in a Popular 7 1 ow 
Action; Per Curiam. Noy. 56. Anon, | | Hurifon's 
Cale. Same 


uſes cited, and ſeems to be S. C. of Glazier v. Kudleſton, and the Caſe was, That Judgment 
was given for the Queen in 4 Sci. Fa. ro reverſe the Patent of th: Conſtableſhip of the Caſtile of 
"eſter. Bur Clench ſaid, That there needs no Petition, becauſe both Patentees claim trom the Qucen, 
-»d whether there be Error or not the Queen is not prejudiccd. | 


11. Adjudged, That a Writ of Error lies againſt the King with- 
1it [ett though antiently the Courſe was by Petition, and was a 
Pece:.cy, but ſince the Year 1640 Writs ot Error have been Ex 
Ottcio. 1 Salk. 264. pl. 7. Paſch. it W. z. B. R. Anon. 


(M) At what Time it may be brought. 
| Before Writ of Enquiry. "PFs: 3--9-" 19,18; 14-1 


. Writ of Error bearing Date before the Judgment given ig Br. Error; 

A not good, for it lies not betore the Judgment given, for 5 Np es you 
the Writ 18, St Judicium redditum ſit, Ec. 22 H. 6. 7. Contra b 5.5 * 
* I . 3. 4. lays, thar 

aliter dicitut 

in B R. 5 E. 6.— Mo. 46 f. pl. 647. Hill. 39 Eliz. is a Nota that a Wrir of Error was de- 
livered Inſtanter when the Judgment was given, but held not good, becauſe it was procur'd before 
the Judgment given. Mar 140. pl. 112. Mich. 17 Car. in Cafe of Dale v. Ul orthyr, che 
Court agreed that a Writ of Error bearing Teſt: before Judgment is good, as is the Hook of 
E 5 4. becauſe there the Foundation ſtands good, and it is the utual Courſe of Practice for pre- 
renting and ſuperſeding Execarion. -— Vent 255. Hill. 25 & 26 Car: 2. B. R. the Court held 
that a Writ of Error bearing Teſte before the Juagment given is good to remove the Record, ſo as 
Judgment be given before the Return of it. - Mod. 112. pl. 9. S. P. by Hale Ch. J. and 
tems to be S. C ; | 

* Noy 54 cites 8 C. but there it was ſaid by the Court in the Cafe of Jennings v. Bragge, 
tht a Writ of Error bearing Teſte before. the [Judgment is entred ot Record is void, although the 
ju ges have proou c'd the Judgments, viz. quod intretur Judictum. | 

Writ of Niſi Prius was returnable Octab' Hillarti ar which Day it was return'd, and at the firft 
Dy erect the Plaintiſt had Judgment. to recover, the Defendant brought Writ of Error, bearing 
Date tle ti i Day of the ſaid Returr, and Gefore the fourth Day, vir, Metiie between the firft Day and 
tle ſorrth Day, and becauſe ſudgment was given the fhrit Day, ant fo it is after judgment as it oughi 
to be, therefore well; Per Cur, Br. Error, pl. 17. cites 34 H. 6. 27. — Br. Jours. pl. 10. 
ches S. C. 


2. In an Afſiſe of Darrein Preſentment ik the Parties demur upon 
me Title, and it is adjudged tor the Plaintiſt, aud that he all have 
8 6 N a Wris 


2 


ö 
| 
| 


506 Error. 


— — — 


the Common Law, and then the Writ would be preſent 
to the Sheriff, ſhall not ſtay the Mrit of Error, and if it be 
3. 5. 19. 21. adjudged 33. 


3. So if a Man recovers by Default in a Writ of Couſinage «, | 

Aiel, a Writ of Error lies upon this before the Damages ate m 

quired of, becauſe the Damages are but an Addition to the Com 

* Fol. 750. mon Law given by the Statute, (*) and fo the Judgment for the 


Principal continues as it was at Common Law. 17 E. 3. 21. 33. 


Br. Error, 


Per Stouf; 21 E. 3. 9. adjudged. Co. 11. *Metcalte 38. adjudged. Vide 


and heel Mop's Reports 68. two Exccutors have Judgment again 1. | 
adds, that gt0D computet the Mrit ſhall not abate by the Oeath of one of the 


in Account Executors. 


there are 2 
Judgments, and Writ of Error is Jod ſi Judicium redditum fit tunc &c For Writ of Error dos 
not lie before [udgment, - Cro. E. 636. in pl 32. cites S. G. & S. P. For the Plaintiff 
might be nonſuited before the ſecond Judgment, as 1 H. J. 2. is; And that ſo it was adjudged in 
11 Eliz. Larding v. Uine. And fo 7 R. 2. in Formedon where the Tenant was ouſted of Aid, 
Error lies not tilſ the Judgment of the Principal. — Le. 194. in pl. 271. cites 21 E. 3. 9. 

* Cro. J. 356 pl. 14. Metcalf v. Mood. 8 C. reſolv'd. 

40 Eliz. B. K. Bill v. Matthews S. P. 


Award Quod 5. So no Writ of Error lies upon an Award beſore the Original be 


computet is . 
but barely 56 determined. 17 E. 3. 21. 


an Award, As Award that Aſſiſe ſhall be taken, Award in Waſte, Writ to inquire of Waſte, of 
Treſpaſs &c, Writ of Inquiry of Damages in Partitione Facienda, Award Quod Partitio Fiat, 
in Writ of Admeaſurement Award Quod Admenſuratio Fiat, Award that one ſhall be ouſted of Ad. 
and ſuch like, are only Awards of the Court, and are but Interlocutory, and not Definitive, whereot 3 
no Writ of Error lies till the laſt Judgment is given; Per Cur. 11 Rep. 40. a. Mich. 12 Jac. in Mei. 


calt's Caſe.—In Accompr no Error lies before the ſecond Judgment. Palm. 2. cites 21 E. 3. 9. Award. 


6. As it does not lie upon an award of a Capias, Sununons, or Re- ö 


ſummons before the Original determined. 17 E. 3. 21. 


* Cro. E. 7. In a Writ of Partition, it the Judgmeor be given Quod Partitio ö 
635 pl. 32. Fiat, and theceupon alerit is directed to the Sheriff to make aPaur. 
and 643+ Fi. tition before it is executed and returned, no W ric of Error lies Upon | 


46. the 


Counteſs the firſt Judgment for that betore the laſt Judgment, which ought } 
of Car: to be Quod Partitio Pred' foret firma, and itabilis in perpetuum I 
wick v. Ld. the Plaintiff may be nonſuit, or he may, upon the Return of the 3 
verkiey, Sheriff, ſuggeſt to the Court that the Jartition is nat equal, and | 
ver tot. Cur. Io habe à nem Partition, and alſo he may releaſe before ithe laſt 


that till the Judgment. Mich. 40, 4: El. B. N. between the * Lord Bare 


ſecond Judg- and the Counteſs of Warwick ddjudged. M. 10 Ja. B. 20. between q 


Ouod Parti. f Ballad and Rawlins, per Curtain, P. 13 Car. B. R. between . 
ti Stabilis liams and Watkins ADJUDgeD, and ſuch Mrit abated, being brought 
ſit the Re- Upon the firſt Judgment given in Cardigan. 


cord 1s not 
full, nor the Judgment perfect, and therefore the Record ſhould not be removed. ——— Mo. 643. 
pl. 888. S. C. but no judgment. Noy 71. 8 C. held accordingly; and this is not like other 
Real Actions, where Error lies betore the Habere Facias Seifinam de returned; For that is 3a final 
N and no other to be given; beſides, there needs no Return of an Habere Facias Seiſinam; 

or the Party that recovers may execute his Judgment by his Entry, and cites D. 67. a. ——— Roll 
K ep. 85. Mich. 12 Jac. B R. Coke Ch. J. ſaid, that in the Counteſs of Warwick's Caſe of Partition 
there was not any Reſolution, but that it ſeems in ſuch Caſe before the ſecond Judgment no Writo 
Error lies, Quod fuit conceſſum per Doderidge, but Crooke and Haughton doubred of it. 8 C 
cited by Doderidge, as ruled to be brought too ſoon before the ſecond Judgment. 2 Bulſt. 104. — 
§. C. cited 2 Roll Rep. 125. as held accordingly. 


Cro. 


a Writ to the Biſhop, A Writ of Error lies | upon this Judgment d | 
tore the Damages inquired of, becauſe there were no Oamages 1 ) 


ly, 
the Addition of Damages given by the Statute to be inquiten d. | 


ed, it may be inquired of the Damages where it is affirmed, * 


ö 4. No Writ of Error lies upon a Judgment to account before the f 
pl. 5%. cite laſt Judgment, becaule the Plea is not ended till he hath accounted, | 


D. 291. b. Marg. pl. 68. cites 


8 — — — — — }<} 


ww ww, pu ds wa. % 


Cre J 324. pl. 4 Rawlins v. Barret, S. C. & 8. P. reſolved. 
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— 


— 
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„ 


2 Bulſt. 104. S. C. & 8 P 


agreed. — 2 Bulſt. 19. Arg. 8. P. 


8. A Writ of Error lies in Camera Scaccarii after an Award of the See tit. Ex- 
Court ot King's-Bench for Judgment, and the Roll ſigned tor ſudg- ecntion 
ment by the Clerk before any Judgment entered; for otherwiſe the (Ta) pl. 1. 
[Ilaintiff in the Writ of Error ſhould be at great Prejudice, for the See Gpra 
uſe of the Court is not to enter the Judgment till the Vacation the Caic of 
after, but to award Execution preſently after the Signing the Roll Jennings »- 
for Judgment, and before Entry thereof; And ſo it the Writ of 1-58 
Error ſhall not be allowed after Signing, and before the Entry, 5. 
the [Ilatntiff in the Writ of Error ſhould not have any Benefit of 
the Superſedeas of the Execution, which is incident in the Writ 
of Error, Mich. 15 Jac. B. R. between Smith and Brwles, by all 
the CG, that this is the common Courſe; and per Curiam ad⸗ 
üdged. 

l * If a Woman recovers in a Writ of Dower, a Brit of Error lies Mar. $3. p! 
betore the Writ ot Inquiry of Damages awarded, and betore the third 142,8 C. 
Part aſſigned by Metes and Bounds ; for the Judgment is perfect as * 
to the Realty, and the Damages given by the Statute by way of was well 
Addition. 4. 17 Car. B. between Steward and Stemard, pet Cutri- brought. 

am adjudged, and the Inquiry of the Damages, atter the Writ of gap! 
Error brought, quaſhed. ts he Glo. 


' . . r '@6.- + © e fold * Carr, 
$ P. per tot. Cur. held that it would not lie; For the Judgment is not perfect till the Value be in- 


quired of. 


10. In an EjeRione Firme, if the Plaintiff recovers per nihil dicic, Noy 95. 
in which Judgment is given that the Plaintiff thall recover his Terin, Lerry . 


and a VV rir awarded to inquire ot the Damages, a Mrit of Error lies Eat 
upon this Judgment betore the Return of the Writ ot Damages, and ſolve 


ſol ved. 


judgment thereupon, tor the Judgment is perfect as to the Recove Lar. 217. 
ty of tie Term before by che firſt Judgment, and the laintiff may 2 
preſently have Execution tor the JIoſſeſfion, and perhaps he will $3... 
never have Judgment tor the Oamages, and ſo the Defendant ingly. 
ſhould ve ouſted of the Joſfſefſton without Remedy, Tr. 3 Car. 
B. B. between Newton and Terry. Intratur Mich. 2 Car. Rot. 110. 
per Curiam, in a Writ of Error Judgment reverſed. Mota, 
Pr. Yoddesdon the Secondary de B. KN. ſaid to me, that this 
is now agreed by both Courts, ſcilicet, the Common⸗PDleas any 
wikb 8 

11. So ff a Man recovers in a Quare Impedit upon a Demurrer, the S. P. by _ 
Ockendant may have a writ © Sear before the Writ of Incuits _— 
of Damages (*) returned, for ſuch Writ may be awarded out of rn 
the Ging's⸗Bench if the Judgment be affirmed there. Note. 
this was the Lord Arundel's Caſe againſt Edmonds, about 1 5 Car. ad- J. Mar. 89. 
witted, and fo is the conſtant [Iractice of the Court, for no Da- b 45 
mages were given at the Common Law, but given by the Sta- G. 
tüte. Contra Mop's Reports 66. the 8% of louceſter and Vele. SY 

12. Tf an Execution upon a Statute-Merchant be awarded where a Fib Er- 
Stranger is ſeiſed of the Land by Feofſment of the Conuſor, pet he ror, bl. It. 
liall not have a Writ of Error of the Etecution betore he is ouſted 4 Auer 
by the Execution. 18 E. 25. becauſe he is not privy ta the Record p.. 5. cites 
before this, nor before the Return of Execution, and after the 8 ©. — 


[9 


Duſter ot him by Force of the Writ by the Sheriff, Dubitatur SC) e' 
8E. 3. 25. 19. S. C. 


13. If 


308 Error. 
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13. Jf a Man recovers in d Præcipe quod reddat agatnſt me, J 
may have a Writ ot Error betore Execution is lued. 18 E. 3. 25. 


17 fl. 24 3 : 
* Noy 35. 14. Jt a Man recovers in an Ejectione Firmæ by Confeſſion, Ni— 
Terry v. hil dicit, Non fum Luormatus, or Demurrer, d Writ. of Error lies 


Newton, 


SC re. belore the Damages taxed by Writ ot Inquiry J had the Drece⸗ 
SF gr dents of Maſter Hoddesdon, Secondary be B. B. Paſch. * El. 
Lat 212 B. G. Kot. 52 between 2er aud kawcet Error brought up⸗ 
2 on a zudgment in Banco, and a Writ of Inquiry awarded in B. 
$ Cl accord. Re The like between % and Erringion, Id. 13 El. B. R. Rot. 
ingly. — 51. Tr. 35 El. B. A. Rot. 696. Um Caſe; And fame Cale 
Where an Co. 5 WW imark's Caſe, 74. where Judgment upon Demurrer it 
mon n B. B. and betore the Return of the Writ of Jiiquiry Error was 
i» brought brought in Camera Scaccaru, and there aifirined and remanded, 
whore the 19. 44 El. Rot. 438. B. BR. between Hie and Layton. Error 
Land is the brought tn Camera Scaccaru brfore Oamages affeſſed, and this 


Principal, affirmed Mich. 25, 26 El. B. K. Error brought after Judg⸗ 


if 0 2nt 11 * a 1 1 IT; » — 

be ment, and beior? Oamages alleſted, and this reverſed for Ercor 
it, although in Fatt, r. 3 Car, between * N WIUN and Terrye, per Curiam, 
Dimg:5are in d YDrit of Eckotr. Neu Entries 1. between Dun and L1:ve. 
gde But vive, this 1s there but an Award. Dill. 69 between Broad v4 
perens FE Barnet udjudgeu u a Hrit of Error upon a Judgment by Muhil di 
Wrir of In- Tit 11 Banco. Jitratur Tr. 1649. Bot. 1535. 

quiry for . | . 

them Error lies; becane the Damages are hut Acceſſory ; Arg Cro E 536. in pl. 32. For 
the judgment is, Quod querens recu; eret termirum, and upon this judgment the Plainritf may have 
an Fabere Hacias PollelTionem, and if Error would not lie on this Judgment, the Plaintif after he 
had got Poſſe ſſion upon an erroneous Judgment wou'd never ſue a Wit of Inquiry, and fo the He- 
fend inr would be without Remedy, Lar, 212. Paſch, 3 Car. Smith v. Amys S. P. by Roll 
Ch, ] Sty 283. Trin. 1651, in Caſe of Giles v. Timverley. —— 8. P. adjudged, there being no 
Return of Damages, nora Capiatnr, the Commonwealth may by this Mas be cozened of the Fine, 
and the D-ferdavr barred from bringing a Writ of Error. Sty. 346. Mi-h. 1652, Acton v Ayres, 
——— It Error be brought in Ejectment before the laſt Jutgmenr on the Writ of Inquiry, and ao 
Capiatur entered, it is Error; Per Twiſden, and fo he ſaid it had been often ruled. Keb 327. 
pl 5y. Trin, 14 Car. 2. B. K. Oliver v. Hardwick. 


15. But in an Ejecticne Firme, if Judgment be given, Ideo con- 


ſiderutum eſt quod querens Pullelhonem luam Termini adhuc venturt 
de Tenemento præd' recuperare debeat, nd Merit of Error lies be⸗ 
fore Damages tared, becauſe there is but an Award; but ocher⸗ 
wiſe it had been if it had been recuperet. P. 5 Ja. B. R. Rot. 
269. between Lane and Alexander, per Curtam, in a Mrit of Error 
in Camera Scaccaru upon a Judgment in . G. and the Ke⸗ 
cord remanded in B. K. accordiiagiy tor the Cauſe a brecud. 

A Writ of 16. Ik a Man recovers in a Quate Imocdit, and atrer brings a 

Error was Writ ot Quare non admilit agatint the Btſhop, a Writ of Error may 

nay bn to be after brought upon the judgment in the Quare Impedit, ànd the 

Court before Rłcord (hail be removed, chough the other Mrit of Quare non ad- 

a Writ to Milit be not yer diſcuſſed. QOubltatur 25 E. 3. 75. 

the Biſhop 


was awarded to admit the Clerk ; Per tor. Cur. the Writ of Error ought to be allowed, Godb. 439. 


pl. 505. Trin. 5 Car. B. R. The Earle of Pembroke v. Boſtock 


17. Ika Man recovers Damages, and after a Year ſues a Scire 


Facias of the Damages, d Writ of Error lies atter of the Judgment, 


and the Record ſhall be removed. 26 E. 3. 75. „ 
Cro C 30% 18. Ik an Intant ſuffers a Common Recovery by Guardian, in which 


p1.8. The he is Tenant to the Precipe, at full Age he may have a Writ ot 


E.rl of deu. Error as well as within, and aſſign for Error that he was within 


endo Age at the Time of the Recovery ſuffered ; for if he had non | 
18 


2» Fre 


. 


„ 


Error. £09 


is Writ within Age, it ſhould not have been tried by Inſpection, bur S. b. 
15 Car. B. N. between e Ear/ of Newport and the Dake 2 does not ap- 
ing bam, per Curtam reſolved, and not ſuffered to be argued at the * er 
Bar, where the Queſtion in Law was, whether he could avoid the 2 
Recovery by Writ of (* Error which was ſuffered by Guardians #0. 532. 
when he was within Age ? and it was adzudged quod non; EYE 


8. P. does not appear, —— 2 Saund. 94. Paſch. 22 Car. 2. Hesketh v. Lee, S. P. in Error to reverſe 
a Judgment in a Common Recovery in the County Palatine of Lancaſter, notwithſtandin Exceptions 
taken to the Admittance and Appearance of him. by Guardian, the ſame were over-ru ed, and the 
Judgment affirmed by the whole Court. Mod. 48. pl. 104. S. C. adjornatur. If Infant 
comes in and ſuffers a Common Recovery, this ſhall not be reverſed for Error. per Cur. Sid. 
321. Hill. 18 & 19 Car. 2. B. R. cites Ld Newport's Caſe.—— And in the principal Cale there 
of Raby v. Robinſon, the Court on Conference with the other Judges held, that where an Infant 
comes in as Vouchee in Perſon, and ſuffers a Common Recovery, a Writ of Error does not lie after 
full Age; But if he appears by Attorney and ſuffers a Common Recovery, this may be reverſed for 
Error after his full Ape, becauſe it ſhall be tried per Pais, whether the Warrant of Attorney was 
made when he was an Infant &c and this is the Reaſon thar Judgments ſo obtained againſt Intauts 
may be reverſed after their full Age, viz. becau'e the Trial is not by Inſpe&tion but per Pais, and 
cites Cro E 569. Mo. 460. Co. Litt 380 b. and F. N. B. 104 (K) —— Lev 142 Reby v. Ro- 
binſon, S. C. the Parties agreed before Judgment given, but che Opinion ot the Judges was ſaid co 
be, that Error lay not after his full Age, 
See tit. Trial (C) per totum. 


19. In Account, Writ of Error canie after Fudgnient given that the Writ of Er- 
Defendant ſhould account, and after Capias ad Computandum was awarded, ror cannot 
and before that he had accounted in Fact, and therefore per Cur. this thall *7<# Exc- 


not be ſent till he has accounted ; For the Plea is not ended before he — 1 55 
has #ccounited in Fact. Br. Accompt, pl. 39. cites 21 E. 4. 9. — 
| given before 


when he was adjudged to account, and all Times after he ſhall be adjudged in Ward, and he who 
is in Ward cannot be taken out by Writ of Error. Br Accomp, pl. 45. cites 21 H. 6. 26. 
20. 9 R. 2. cap. 3. S. 1. If Tenant for Term of Life, Tenant in 
Dower, Tenant by the Curteſy; or Tenant in Tail after Pdhbility be in- 
pleaded, and plead to Inqueſt, and loſe by the Oath of twelve, or loſe by 
Default, or in other manner, he to whom the Rever/jon pertains at the 
Time of ſuch Fudgment given, his Heirs and Succeſſors, ſhall have an At- 
taint, and alſo a Writ of Error, as well in the Life of ſuch Tenants as after 
their Death. x | 3 
21. It a Onare Impedit is brought again/t tuo, and one pleads to Iſſue, Fitzh. Error: 
| 7 : - I. 35. cites 
and the other confeſſes the Action, upon which Judgment is given, he 3 
fhall not have a Writ of Error till the Matter is determined as to the other, Priſot cited 
tor the Writ of Error muſt rehearſe all that are Parties to the Original, it as lately 
and then the Writ ſays, Si Judicium inde redditum tit tune Recordum adjudged in 
illum habeatis, and as to one Judgment is not given, and it the Re- REN 
| "+ : - s Caſe 
cord ſhould be removed before the intire Matter is determined, there here Tc. 
would be a Failure of Right ; Per Curiam, 11 Rep. 39. a. b. in Met- paſs was 


calt's Caſe, cites 34 H. 6. 41. a. in Humtrey Bohun's Cale. brought a- 

| 5 gainſt two, 
and own appeared and pleaded, and was attainted, and Judgment given againſt the other, that he 
could not favs Writ of Error till the Matter was determined againſt the other &c.— Br. Error, 


pl. 15. cites S. C. and Priſot citcd ir as lately adjudged in Ld Cromwell's Caſe. 


22, Writ of Error was diſcontinued, and the Plaintiff after the Re- 
cord removed into B. R. brought another Writ of Errer there, quod coram 
vobis reſidet; Quod nota. Br. Error, pl. 140. cites 2 H. 9. 12. 

23. Information was made in the Exchequer again/# rhe Merchants of 
the Still-Yard for diverſe Merchandiſes Shipp'd not Cuſtom d, and Judgment 
given againſt them, upon which they tued Wrir of Error, which was 
tiſcontinued for the not coming of the Chancellor and Treaſurer, to whom 
it was directed ſecundum oooh Statuti, by which they my to 
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Error. 
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agaiĩnſt ſuch Tenant for Li 


Cro. J. 324. 
J. £5 > 
reſolved by 
the whole 

Court in 
S. C. and 
Iikewiſe in 
the Caſe of 
Rawlins v. 
Barret. 


S. P. Arg. 
2 Roll Rep. 
125. Cites 
S. C. and 
12 E. 4. 1. 


1 


— . 


and they ſued the third, and then the Kings Attorney pray'd Execy. 
tion, and could not have it; For the Writ of Error is a Superſedez; 
in itſelf, and the Party cannot compel the Fudges to come, and a Magn 
who is nonſuited in Writ of Error may have another Writ of Error 
but not with Superſedeas as the firſt Writ was ; For this is his own 
Default; Contra here by the not coming of the Juſtices. Br. Error 
pl. 147. cites 6 H. 7. 15, 16. | : 

24. So of Demiſe of tlie King, or Death of the Party, or by Adjoury. 
ment of the County, in thoſe Cates the Party ſhall have Superſedeas uy. 
on the ſecond Writ of Error. Ibid. 

.25. An Exigent being awarded in an Appeal, a Writ of Error 
brought immediately; For he by the Exigent awarded, in Caſe of Fe. 
lony, forteited all his Goods immediately; Wheretore for as much az 
he was at preſent Loſs and Prejudice he might have a Writ of Error 
preſently ; Cited by Coke, Cro. J. 357. in Caſe of Metcalf v. Wood, 
as a Caſe he had ſeen a Precedent ot 8 H. 8. | 


26. It in a Formedon the Tenant as Fudgment for Part, no Writ of 


Error lies until the intire Matter in demand 1s determined ; for the 
Judgment is, Si Judicium inde redditum fit, which Word inde goes 
to the intire Demand. 11 Rep. 39. b. per Curiam, cites Dyer 291, 
b. 127: 96 a. pl. 62. and 291. b. pl. 67. Trin. 12 Eliz. Fitz williams 
v. Copley. 

2 5955 in Proceſs cannot be alleged after in Nullo eſt erratum plead. 
ed; For if it had been alleged the other Party might alledge Dimi. 
nution. Cro. E. 83. Hill. 30 Eliz. in Caſe of Robſert v. Andrews. 

28. J. S. had a 4 againſt W. in Debt, and aſterwards V 
made a Feoff ment to C. the Plaintitt of his Land; Then J. S. ſued an Ely 
upon the judgment, but betore it was executed C. brought a Writ of 
Error, and would aſſign Error in the Judgment. The Court thought 
that a Writ of Error would not lie for C. the Feoffee unleſs it be for Error in 
ſuing out Execution. 2dly Till Execution ſued he is nor a Party grieved, 
which is the true Reaſon why he in Reverſion or Remainder Hall nt 
have Error in the Life-time 7 the Tenant for Life upon a Judgment given 

e, becauſe he was not then a Party prievd. 
Cro. Eliz. 289. pl. 6. Mich. 34 & 35 Eliz. B. R. Charnock v. Sher- 
rington. 

29. Error to reverſe an Amerciament in a Court Leet, becauſe it was 
unreaſonable ; It was inſiſted that after an Amerciament is once affeer- 
ed, the Writ of Moderata Miſericordia doth not lie; And per tot. 
Cur, clearly this is no Error now to be aſſigned, and che ſame was 
affirmed. Bulit. 125. Paſch. 9 Jac. Stubbs v. Flower. 

30. In Action of Account it was inſiſted, that a Wrir of Error does 
not lie on the firſt Judgment, and Man ſecondary informed the Court 
upon a general Writ ot Error, upon a Judgment given in an Account, 
the firſt Judgment that he thall accompt, and the ſecond Judgment 
alſo, ſhall be reverſed, if Error be therein. Doderidge J. ſaid, By thisit 
appears that the general Writ of Error goes to both the Fudgments, as well 
to the one as to the other; The whole Court agree witch him herein. 
2 Bulſt. 120. Trin. 11 Jac. Porter v. Agar. 

31. In Debt againſt divers by ſeveral Præcipes, if there be Error in 
the 2 againſt one, he may have Error before Determination oi 
the Matter as to the others, for in thoſe Originals in which are ſevers/ 
Counts, and Error is againſt one, he thall have Writ of Error, and the 
Record of his Count and the pleading ſhall be ſevered from the Ori- 
ginal, and removed in B. R. and yet the Original remains in C. B. 


as well becauſe the Court of C. B. is in Poſſeſſion of it as becauſe. 


otherwiſe the Court of C. B. could not proceed to determine the . 
| | ſidue 


have anct her Writ of Error, which was diſcontinued in the ſame Manner 
y, 


rut, D 
but oth 


35. 


ties (| 


Quo \ 


cites | 


40. 
turned 
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"cp . . of 473 
aue without the Original. 11 Rep. 41. a Mich. 12 Jac, cites 36 H. 
4 tir. Fieri Fac. 3. and in ſuch Caſe Coke ſays it ſeems to him, that it Pi 
-here be Error in the Original upon a Certiorari, the Ch. J. thall only þ 
certify the Tenor of it. But where the Original is one and one Con nt, he " 
cannot have Wris of Error till all is determined; For the Record cannot 
tin B. R. and C. B. at the ſame time. 


32. Where ſeveral Fudgments are to be given, the one dependent on the All the 
ater, there the Writ of Error docs not lie till the laſt Judgment is Books and 
ziven of che Thing of which the Judgment is given betore ; Per Do- 9792 thele 


| 11 Differences 
tridge J. 2 Roll Rep. 126. Mich. 17 Jac. B. R. . 
33. Where a Sait is of ſeveral Tt yet if the Damages are intire 4 Cf Fade 


he Writ of Error does not lie till all is determined „as in Treſpaſs ter Ne. 


1 ſeveral &c. Per Doderidge J. 2 Roll Rep. 126. Mich. 53 * 


ror till the 


c. B. ; 
34. In Debt, Detinue and Dower, by ſeveral Præcipes, Wrir of Error 1aſt Judg- 
docs not lie till all is determined; But otherwiſe in Treſpaſs ; Per ment, as in 
Haughton J. 2 Roll. Rep. 126. Mich. 17 Jac. B. R. ö Account, -A- 


meaſurenent, 


d ſaci 1 
like, 2dly, When the Things are ſeveral, then he ſhall not tarry till the laſt Jud da, 


Mogh they are ſeveral Things in their Nature, yet if the Damages are intirs, there the Error hall 
be before Jadgment be of the whole and final ; Per Doderidge. And per Haughton, In Dots. 1 


me, Dower &c. if Defendant confeſſes Part, and has Judgment for this, Error lies, becau „ N | 
but otherwiſe in Treſpaſs, becauſe the Damages are entire. Litt. Rep. 6. Mich. 17 Jac. ** « by ſeveral, 


35. If in a Quo Warranto Judgment be given as to Part of the Liber- 2 Roll 113. 
tizs claimed, that they ſhall be ſeiſed, and that the Detendants capian- The King 
tur pro Fine, and as to the other Part, Curia adviſare vult, a Writ of g _ | 1 
Error lies betore any judgment given tor the other Part. Paſch. gar | 
17* Car. 2. adjudged upon a Writ of Error upon a Judgment in a * This is 
Quo Warranto againſt the Corporation of Dublin, 3 Danv. 22. pl. 26. Tiſprinted 
cites Palm. 1, 2, &c. 17 Jac. B. R. and ſays ſee a long Argument and _ _— | 
the judgment accordingly. * 01.4%: 

36. In Treſpaſs when the Recovery is had by Default no Writ of Error 
will lie betore the Writ of Inquiry of Damages is returned ; tor the De- 
fendant is not grieved until judgment is given upon the Return of the [ 
Writ of Inquiry. Jenk. 25. in pl. 48. Mi 

37. Error lies after a Cnfeſſion or Retraxit, but not after a Di/claimer. 
ſenk. 283. pl. 12. cites 8 Rep, 58. 6 Jac. Beecher's Cafe. 

38. Writ of Error bore Teſte before the Plaint there entered, the Court. 
viz, Mallet, Heath and Brampſton were clear of Opinion, without any 
folemn Debate, that the Record was not removed by that Writ ot Error 
becauſe if there be not any Plaint entered at the Teſte of the Writ, 
how can the Proceſſus according to the Wric be removed, when N 
there is no Proceſſus entered? And that failing all tails; and beſides it 1 
is meerly for Delay of Juſtice. Mar. 140. pl. 212. Mich. 17 Car, Dale 1! 
v, Worthy. : 

39. A Writ of Error bearing Teſte before Fudgment is good, as is the A Writ of 
Book of 1 E. 5. 4. becauſe in that Caſe the Foundation of the Writ Error that 
ſtands good, and it is the uſual Courſe of Practice for the preventing 2 Teſte | 
and ſuperſeding of Execution; Agreed per Curiam. Mar. 140. pl. 212. — a * j 

. Judgment 
Mich. 17 Car. Dale v. Worthy, given, 6 

re- 
move the Record, ſo as judgment be given before the Return of it; Per Cur. e n. 
25 & 26 Car. 2. B. R. Baker v. Bulſtrode. | 

b when ever it is entered, ba- relation to the Day in Bank, viz. the firſt Day of the Term; 
ſo that a Writ of Error returvable after will remove the Record, whenever the Judgment is er:tere: ; 
Per Hale Ch. J. Mod. 112. pl. 9. Paſch. 26 Car. 2. B. R. Anon. 

* 1 

40. A Writ of Error may be brought before the Writ of Inquiry is re- 1 
turned in an Fjectment; for in that Action the Judgment is compleat at 

the 
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ror, unleſs the Writ of Error, or Suit for the reverſing ſuch Fine, Rey: 


the Common Law before it is returned; tor the judgment is only | 
gain Pottetſion. And /o it is in a Writ ot Dower; But in Treſpaſ, 
where Damages only are to be recovered, the Judgment is not compleat til 
the Writ ot Enquiry 1s returned, nor can be made up before, a j, 
this Caſe it may; but here being no compleàt Judgment entered, there 
being no Capias which ought to be in all Actions Quare Vi & Ari, 
that the King may have bis Fine, which he cannot otherwiſe haue fl 
the Party does not proceed in his Writ of Enquiry, the Wric of Error 
is brought roo ſoon, and Plaintiff may proceed to Execution in C. 
becauſe the. Compleat Record is not here; Per Roll J. and bid then 
adviſe what to do in C B. tor it is miſchievous either way, Sty, 109 
Trin. 24 Car. B. R. Glide v. Dudency. 

41. Error retornable the ſame Term in which Judgment was give 
is good when the Record is removed; Per Twiſden J. Sid. 104. Hil, 
14 & 15 Car. 2. B. R. 

42. Detendants in Indictment in B. R. were found guilty, and ate 
View judgment there, brought rit ot Error there, but upon Search an 
of the Roll there was only Fudgment entered uod Capiatur, and there. 
fore the Court directed that the Writ of Error thall at be a/lowed till thy 
Defendants come in proper Perſon, and in the Interim Proceſs ſhall be 
made againſt them ro come in to hear their Judgments. Sid, 208, pl. 2 
Trin. 16 Car. 2. B. R. The King v. Cornwall & Ux. 

43. Hale ſaid, that about three Years ſince at Norfolk Aſſizes, the 
Defendant in an Indifment of Barretry brought a Writ of Error Teſtt le. 
fore the Affizes, and it was diſallowed, becauſe it ſuch Practice ſhoul4 
obtain it would diſappoint all the Proceedings at the Aſſizes. Vent. 
255. Hill. 25 & 26 Car. 2. B. R. in Caſe of Baker v. Bulſtrode. 

19. A Writ of Error will lie on a Fudgment in Hjectment quod recu. 
peret &c. before a Writ of Inquiry executed, tor that is only as to the Dx 
mages; Per Holt Ch. J. Carth. 205. Hill. 3 W. & M. in B. R. 

44. 10 V. 3. cap. 14. F. 1. No Fine or Common Recovery, nor any 
Judgment in any real or perſonal Action, ſhall be reverſed or avoided for Er, 


ry or Fudgment, be brought and proſecuted with Effet? within 20 Years gl. 
ter ſuch Fine levied, or ſuch Recovery ſuffered, or Fudgment /11ned or eu. 
tered of Record. 

4s. Error of a Judgment in Debt upon a Bond in C. B. and the 
Error aſſigned was, that it was a Bond for Appearance taken by the Plain- 
tiff Colore Officii, and it was no where ſaid that the Plaintiff was a She- 
Tiff but only that he took the Bond, per nomen Vicecom'; Holt ſaid, then 
you ſhould have pleaded the Statute and that matter, and now you are 
too late and Judgment was affirmed, 12 Mod. 634. Hill. 13 W.;. 
Jones v. Sweetapple. | IT 


(N) How the Writ ſhall be brought. 


1. Fa Writ of Error be brought in this Banner. videlicet, 
This is directed to Sir Ed 9 (0 being then Chiet 


| . de Banco) to certify a Judgment in Querela, quæ fuit coram 
then Chici 


obis et Sociis veſtris Where it was before Sir John Finch, 
Juſtice the Predeceſſor of Sir Edward Littleton is, this drit ſhall 


avate, Tr. 16 Car. B. B. between Lowes and Webble, adjudged 
per Curiam. | 90 
4 
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to so if a Writ of Error be directed to Oliver Sr. John, he being p 

on FR Jaitice De Banco, to certity a Judgment in querele, que fuit p| 
Il am Vobis = SOoctts veſtris, where it was betore Edmund i 
a geeres and Sociis duis, there not being then any Chief ſuſtice; thts 4 
tn 


5 not good, but the Writ ſhall abate. Dill. «649 Several Writs l 
wated for this Cauſc. | 
; Bur if a Writ ot Error be directed to Peter Pheaſant, to certify 


"WF. judgment in Loquela qua fit Coram vobts + Socus veſtrts, 
5 where it Appears by the Record that it was held Coram Edmundo 
n ceres et Ferro Pheaſant, this is a good Mrit, for though in the 
„ ascturn Edmund Reeves is firſt named, pet this is well enough, 
at nuch as Peter Pheaſant is allo nanied, and it does not ap 
1 car which of them was the eldeſt, Hill. 1649, between Clarke 2124 


71:7 ADJUDKED, Intratur JI. 1649. Rot. 458. 

'4 Jfa Writ of Error be directed to the Mayor, Aldermen and Sty. 183. ' 
Recorder of Lance ſton in Cornubia, and the Record is certified by > be d- 
the Mayor, Aldermen, and Deputy -Recorder, the Court being held Em.” 
» Letters Patents, this is not well certified, inalmuch that this 204. s. C. 
ought to be certified in the I2ame of the Judges of the Court; and nd the 

t docs not appear that the Recorder had Power to make a Deputy by W ric was 
tic ſald Letters Patents. Hill. 1649. between Spyye 2nd 14/7, ad- n. 
udged, and the Writ abated accordingly. Intratur 19. 1649. 


Hot. 208. PIES : | | 
5. In a Writ of Error to reverſe an Ontlawry, it is not mention'd at In ſuch 
whoſe Suit he was outlawed, nor in what Action, and yet held good, 8 


tecauſe of the many Precedents. 4 Rep. 93. b. cites 4 E. 4. 44. in what 
paſton's Caſe. Action it 


was; Per 5 
Coke Ch. J. Roll Rep. 22. cites S. C. 


6. But in the Principal Caſe where the Writ of Error was brought 2 Bulſt. 212. 


o remove a judgment in quadam Loquela by Wrir of certain Land 8 
nd Paſture, and ſhews not in what Action this Plea was, the Court v. M.ke- 


or that Reaſon adjudged, that the Writ ſhould abate. Roll Rep. burne. 


22, pl. 2). Paſch. 12 Jac. B. R. Watſon v. Bernard. CF. ay F; 
actle, an iq] 
the whole Court were clear of Opinion that it ought always to be ſhewn in what Action the Judg 


nent was given, and for ſuch Omiſſion the Writ of Error was quaſhed. 


7. A Writof Error directed to the Chief Fuftice de Banco upon a Jud 9 
" WT nent given in a Duare Impedir by Fudges of Affiſe, and held good; and 


the Plaintiff in Error had a Superſedeas, viz. non Moleſt dum to the 
Metropolitan to ſurceaſe Execution until the Error was diſcuſſed, and this 
iſued out of the Common Pleas, and the Detendants ſued a Scire Fa- | 
das Quare Executio non &c. againſt che Biſhop and Incumbent; ar 11 
tte Return whereot the Plaintiff came and aligned his Errors. Dyer. 4 
16. b. 7). a. Mich. 6 E. 6. Henſloe v. Keble. 

8. A Writ of Error was brought directed to Sir A. Brown Ch. F. of 
E. bur before the Return of the Writ Sir A. was remov'd, and Sir J. 
Djer made Ch. F. there, this was held ill, and the Plaintiff was forced 
o bring a new Writ ot Error De Recordo quod Coram Vobis reſidet. {1 
„D. 173. b. pl. 16. Mich. 1 & 2 Eliz. Kirk v. Parrotr. 

WH 9 When a Writ of Error is brought to reverſe a Fine, there 2 
ae Writ ſent to the Ch. fuſtice de Banco, another to rhe Cuſtos Brevium 
| WI 0 certity Tranſcriptum pedis Finis cum omnibus eundem Finis tangen', 
ad another zo rhe Chiroprapher to certity Tranſcriprum Notæ Finis, 
| WW Kep. a. 39. b. Trin. 34 Eliz. B. R. Tey's Calc. bi 


| 6 P 10. If 


514 Lrror. 


Cro. E 891. 10. If an Aſliſe be ſummoned before the Fuſtices of Aſſiſe, and th, . 
2 8 after removed, and the Chief Fuſtices of B. and another Fuſſice, as J 
1.4. Crom. Fuftices of Aſſiſe in the ſame County, and the Aſiſe is taken betor, , 
well. S. C. and propter Difficultatem adjourned into B. and Judgment there given 9 
8 S P. re- the Pluintilt, and a Writ ot Error is direfted to the ſame Ch. J. den 
ole d that whom the Athiſe paſſed, reciting the Aſſiſe ſummoned be tore th * 
the Writ . OT - Jy 4 % 5 7 8 N Ju 
Ss tices ot Aljiſe by Name; & poltivodum capt' before the Ch. J. &c. * 
good for does not recite how the Aſſiſe came in B. viz. by Adjournmen; , 
that Reaſon, otherwiſe, this Writ ot Error is not good, for as it took Notice ff 
— * it the Change of che Juſtices a tortiort it ought to take Notice of the 11 
eee bur Journment, tor by that both the Judges and Court were changed 
Fenner e Yelv. 3+ Paſch. 44 Eliz. Ld. Cromwell v. Andrews. Adjuc 0 
contra. And per totam Curiam againſt the Opinion ot all the Curticors ; but Volg 
8 5 6. in the ſame Caſe it was adjudged that the Record was removed by thi 
ff bs bad Wru, and that the Party night have a new Writ de Recor 1 


a. pl. 34 coram nobis reſidet. 


&c. Mich. 
6 E.6. Henſlow and Stanby v. Keble.) where a Judgment was in Quare Impedit before + 
Juſtices of Niſi Prius, by the Statute ot Weſtm 2. and Error thereof being brought, Exception 84 
taken, becauſe he does not ſhew in the Writ where the Judgment was, and yet held to be good; By 
there the Record began, and remained in the Common Bench, and where the Judgment was, was ng 
material; But in this Caſe, the Record was not at firſt in the Common Bench, and there tore he Wy 
to ſhew How it came thither. And Gawdy ſaid, when the Record begins in one Place, and is 611% 
ed in another, there of Neceſſity, in a Writ of Error, the Proceedings in both Places ought to 5 
mentioned. 

And Yelv. 3. a Diverſity was taken between the Caſe of an Aſſiſe, and a Quare Impedit; for th 
Aſſiſe ought to be commenc'd originally before the Juſtices of Aſſiſe, and ſo ky Preſumption and In 
ter dment, Judgment given alſo before them, and nor in C B unleſs upon Adjornment; and therefy 
if [Judgment be given in C. B. it ought to be appriz'd certainly how the Record of Aſſiſe came i! 
C'B hut in Error to remove a Kecord of a Quare Impedit the Writ is not of ſuch Preciſ- Fon 
becauſe the Action originally commenc'd before the Juſtices of C. 3. and by Intendment Jug nen 
given there, though by the Statute to avoid a Lapſe Judgment may be given before the Juſtices of 


Altiſe. 
11. In the 5 E. 6. where Judgment in a Qliare Impedit by the Stu- 


tute of Weſtm. 2. was given Ly Fuſtices of Nit Prius, and a Writ 9 
Error thereof brought without jt ewing where the Judgment was given, f 
was held good ; tor the Record beginning and remalulng in C. B. ie 
was held not material where the Judgment was given, per Curiam; 
and Gawdy ſaid, When the Record begins in one Place, and is finitled 
in another, there of Necellity in a Writ ot Error the Proceedings in 
both Places ought to be mentioned. Cro. E. 891, 892. pl. 8. Palch, 
44 Eliz. in Ld, Cromwell's Caſe. 
12 Error brought as Coſen and Heir of C. Farl of Devon to rev « 
Fine levied by the ſaid Earl, and Errors were aſſigned, and a Seite 
Facias ad audiend. Errores but he does Ant hee either in the Writ il K. 
ror or in the Sci. Fa, how he is his Colin. Reſolved it was good 
enough without ſhewing the ſame in any ot the ſaid \Wrirs, tor the on? 
is but a Commithon to hear the Errors, and needs not ſuch Certainty ; 
And the other is but a Writ founded thereupon, and therefore 6b: 
Couſin, need not be ſhewed in them. Cro. J. 160. pl. 15. Paſch. 5 J 
B. R. Champernoon v. Godolpiin. 
13. Nor is it requiſite that the Title be ſbetce thereia, unleſs it de ins 
ſpecial Caſe varying from the Common Courſe; As where an en 
Heir in Tail brings a Writ of Errer, or he in the Remainder, becauſe be 
is to entitle himſelt, he t to ſbew ſprerally how Couſin, or hiw be 
has the Remainder, but otherwiſe nor. And although in ſome Wii 
it is ſhewn how Couſin, as in Venner's Cale, and is good enough, 
yet it is not of Neceſſity; And the omitting thereof is no Cauſe ol 
abateing the Writ, Cro. J. 161. Paſch. 5 Jac. B. R. in Caſe ot Cham- 
pernoon v. Godolphin. 
Gad. 238. 14. It a Writ of Error be brought apon a Fudgment in an Aſi 
pl. 34 capt” coram F. Fleming nuper capita” Juſticiar” ad placita, & J. Do- 
Heydou's 4 etidge 


* mee 
Error. 515 
T! =o aA? AE 
deridge uno Jucticiar' ad placita coram nobis renend” allignat' juſti- Cale S. C. 
ciar? noſtris ad Aſſiſas, this Writ is naught, tor there was no ſuch Re- & S. P. and 
cord betore Fleming Juſticiar' ad placita, the Words Coram Nobis 3 TTY 
Tenend* Aſſignat' being omitted, and thoſe atter Doderidge cannot Beige 
reter to the friſt ; adjudged per Curiam præter Doderidge. Cro. J. 341. but Hangh- 
pl. 7. Patch. 12 Jac. Sir Chriſt pher Heyden v. Godtalve, 8 

15. A Writ of Error was brought in Recordo & Proceſſa Aſiſie Oc. enn 
inter A. and B. ſummonit” Exception was taken becaule he did wot er 
which was Plaintiff and which Detendant in the Writ ot Error, nor 
in the Aſſiſe; Sed non Allocatur, becauſe the Precedents are borh 
Ways. Cro. J. 341. Paſch. 12 Jac. Heyden v. Godlalve. 

16. A Writ of Error was brougnt fo "emmve a Record in Hure M inerii 
de Cuttinby, where the Record was in Curia Cuſtodum Libertatts Anplice 
Authoritate Parl:amenti de Cutting y. It was moved that here Was 4 
[ariance between the Writ and the Record; But per Roll there is no 
direct Oppoſition between them, tor they both may ſtand together, and 
though de Facto it is the Court ot the Lord of the Minor, yet Virtu— 
ally and in Dignity it is the Court of the King. Sty. 344. Mich, 

1652. Reckwith v. Moy le. | 

17. Writ ot Error to certify the Record of a Paint held before the Vent. 100. 
Mayor and Aldermen, and the Mayor and Conffabl's of the Staple of Guy v. A. 
Briſtol, and alſo before the Sheriffs and Bailiffs, Mayor and Commonalty dams, 2 
ot the ſaid City &c. and this was girected to them & coruim cnilibet, and 2 * ap- 
the Record certified was only by the Sheriffs and Bailiffs ; but adjudged to pear — 
be well, tor that it ſhall be taken diltriburively, viz. That the Te- & C. cited as 
cord of a Judgment, upon a Plaint held betore the ſaid Officers or held r 
either or any ot them thould be certified; And Judgment was àlfirmed. * 4 Jorg 

, . 4 4 VR Ke p. 
2 Sand. 291. Hill. 22 & 23 Car. 2. Gay v. Adams. 
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(O) hat ſhall be a Remopal of a Record. 


1. IF a Writ oc Error be brought in Banco Rexts to remove a 
Recovery ot the Manor of M. in M. cum pertinentiis, Where 
the Record Of the Recavery is of the Manor of M. cum pertinentiis, 
yet the Record is well re:noved. Co. 3. Yarqueſs of Wincheſter. 
. ds per Tiiriain, tor upon fuch Writ the Kecovery 15 
tcberted. 
2. Debt was brought % F. againſt E. Feme and Ex:cutrix of J. N. 
and he recovered, and the brought Writ of Error and removed the Re-— 
:ord, and the Writ male mention of Record between the Feine and . 
N. the Teſtator, and not between the Feine and F. who recovered, and ir 
was doubted where the Record remains, and the Opinion was that it is 
in B. R. becauſe the Roll in C. B. makes mention that it is removed ; 
Vere, For Per Babb. it may be amended ; Quzre inde. Br. Error; 
pl. 5. cites 9 H. 6. 4. / 
3. In Partition the Fridgment was, Onod fiat Partitio, but before the LA. Ra 
tint Tudoment was oiven a Writ of Krror was brourht, and it was held Fe, ED 
F IS 0 5 7 G9 ** Rep. 6195. 
that the Record was not removed lor that Cauſe, whereupon the Writ Finch v. 
of Error was quaſhed. 3 Salk. 145. pl. 2. Mich. 12 W. 3. B. R. Finch Ranow. S C. 
r. Renew. ruled ac. 
4. A judgment in C. B. given aſter the Return of a Writ of Error is e. 
ot removed, and Nul tiel Record may be pleaded to a Scire Fac, Quare 
xecutio non brought upon it to compel the Plainritt to aſſign Erro:s, 
2 Ld, Raym. Rep. 1179. Irin. 4 Ann. B R. Wilton v. Iugoldsby. 
5 Eu- 
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5. One of the Defendants brings a Writ of Error without the other, thy 
the Writ ſhall be quall.ed, the Record is removed. 2 Ld, Rayn, 
Rep. 1403. Trin. 11 Geo. Ginger v. Cowper. 


CO — * — — — — — — - — 


(P) Record removed. 


at Thing ſhall be removed thereby. 


* Br Re- 1. Ia Writ of Error upon any Judgment but a Fine be brought in 
e A N B. R. the Record ittelt all be removed there and not the 
ens , Copy only. 22 E. 3. 6. per Thorpe, * 40 Aff. 29. 

+ Firzh. Er- 2. In a Writ of Error upoa a Fine levied in Banco the Tran. 
ror, pl. 2 ſcript only thall be removed in Banco Regis, becauſe if the Re. 
—.— b,. Cord itſelf ſhould be removed, there is no Chtrographer in Banco 
Protection, Regis to engrols it, and then no Quid Juris clamat could he 
Pl. 62. cites brolight, ik it ſhould be affirmed there, for this lies oniy in Banco 
dune wers and does not lie there, and this ſhall not be removed out of the 
ih. King's Bench after it comes there. + 21 E. 3. 24. + 22 E. 3. 6 
Record, pl. adjud ged. 


11. cites 
8 C. S. P. by Coke Ch. J. Godb. 248. Paſch. 12 Jac, B. R. 


Ds. But if in B. B. they conceive the Fine is to be reverſed, they 
n may * {end for the Note itielf and reverſe it. 21 E, 3. 24. O. . 
Fitzh Er- Ma. 89. 4. 


ror, pl. 76. g ; 
cites S. C.—Fitzh. Protection, pl. 62. cites S. C. 


Firth Re- 4. Where they may ſend a Writ to the Treaſurer and Chamber: 
revs U latins to draw the Fine oft the File. 22 E. 3. 6. adjudged. 


and ſays Vide 30 Aſſ. and 16 E. z. 


nad np 5. Ik a Yrit of Error be brought in B. R. upon a Fine levied 


ou Ple cc. in the Duſtings or Oxto:d, the Record itſelf ſhall be removed, 
S C. 50 All. 9. ; 

Zr Conn 

tance, pl. 61. cites 8 C. 


OE f 6. Ik a Writ of Error be brought in Banco Regis to reverſe a 
ror is Judgment given in Banco, the Original ſhall not be removed if it be 
brought, not by Special Matter, as ik Error be aſſigned in the Original. 
the Court 24 E. 3. 24. b. 
ſaid that | 
there is no Occaſion to bring it into B. R but only the Record, and the original Writ, and the 


Warrant of Attorney, and not the Eſſoin Roll, unlets Diminution bc aileged. Br. Error, pl. 133. 
cites 1 H. 7. 21. Fitzh. Error, pl. 10. cites S. C. 


7. Ik a Writ of Error be brought in B. R. upon a Judgment in 
an Interior Court againſt the Plaintiſf, there the Court may reverie 
the Judgment, though the Original be not removed, no Error 
being aligned in the Ortginal, kor this is removed but to ftic here 
upon the fame Original. 37 Aff, 5. adjudged, 

Br. Error, 8. Ik a Yrit of Error be brought in B. K. upon a Judgment in 
pt 27. cnes Ireland, the Original ſhall not be removed. 37 All. 5. 


4 cited 2 Bulſt, 163. It is only a Tranſcript which is ſent hicher, becauſe it muſt core 
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ot the Sea, and ſo in Dinger of being loſt ; Arg Quad fuir conceſſum, per Coke and Doderidge. 


„ Rep. 17. Paſch. 12 Jac. B. R. Cro ] 535. S P. per Cur. Paich. 17 Jac. pl. 19. in the 
* of Oſary's Caſe. 3 


9. Upon a Writ of Error in Parliament upon a Judgment in B. R. 
tie Koll in which the Record is (hall be brought uta Jaarlament by 
de Chief Juſtice Himſelf, 22 E. 3. 3. 

110. When a Writ of Error is brought in Parliament upon a Same Cats 
7(0giment given in B. G. the Chiet Juſtice de B. G. ſhall carry © 8 
with him in Parliament che whole Roll, in which is contain'd the „ aur 
flea and Proceſs in which the Error is ſuppoſed, and there ſhall leave ed, that it is 
; Tranicripr of the Record in which the Error is aſſigned, and ſhall ar che Plca- 
carry in B. R. the Roll itfelt, becauſe the Roll concerns other arix 1 
Patters æc. and for that if the Judgment be affirmed the Conrt ! 
B. R. may proceed upon the Record, there to grant Execution, cicher ths 
and therefore if the Record itfclt ſhould be removed, and Judg- on or the 
cut there affirmed, and the Parliament be diſſolved, there couſd 80. 
ot be any Proceedings thereupon to have Execution. 1 Þ, 7. 19. & | gar. 


D. 23 El. 375. 19. pl. © — 
2 Zulſt. 166. 
CP Ibid. 173. ſame Caſes cited, and 10 H 6. 4 Inſt. 2r. cap. 1. S. P. and that after 


the Tranſcript is examined, the Ch. J. carries back the Record itſelf into B. K. 


11, A Writ of Error in all Caſes (except the Caſe of a Fine) removes 
the Record; for it takes it out of the interior Court to the ſuperior. 
ln the Caſe of a Fine, the Tranſcript only is removed upon the Writ 
o Error, Jenk. 31. pl. 61, cites 26 All. 24. 
12, The Common Bench upon a Brit of Error does not ſend but the S. C. cited 


Tranſcript ot the Writ and Record, and not the Original itſelt; Per Arg. 2 Bulſt. 
103. 


Auer, Br. Error, pl. 127. cites 34 All. 7. 93 

13. But Ancient Demeſne, Franchiſe, and Juſtices of Aſiſe, upon 
Wrir oft Error ſend the Original Writ and Record itſelf, and not the 
Tranſcript; Per Knivet. Br. ibid. 

14. Hut by 37 All. 5. Ireland does not ſend the Original itſelt, but 
de Tranſcript ; Per Finch there. Br. ibid. 

15. Upon a Writ of Error the Record itſeli ſhall be removed, and not 
: Tranſcript of the Record, tor «pn the Tranſcript Error cannot be aſſigned, 

it bein a Writ of Error ſued upon the Tranſcript of a Fine, that 
{rrors may be aſſigned upon the Tranſcript ot the Note of the Fine; 
d it the Juſtices think that this is Error then they ſhall ſend tor the 
vote of the Fine and reverſe it. F. N. B. 20. (F) 

16. By the Writ of Error al! ts certified which is with the Ch. F. 
of C. B. which is oniy the Body of the Record; but the Original and j u- 
dicial Writs remain with the Cuſtos Brevium ; and ther Officers, which 
are never certified bur where Error is aſſigned tor want of them. Cro. 
L. 84. Hill. 30 Eliz. B. R. in Caſe of Robſert v. Andrews, 

17, In Cale of Error upon ludict ments to reverſe them the Boy of 
the Record itſelf is to be removed, and 2 Tranſeript of it is not ſufficient ; 
Per Williams J. And per Fleming Ch. J. It the Error be din the 
Uutlawry, only Dimunition may be alleged, there being only a Tran- 
ſeript of the Record, bur it the Errors be ned upon the Outlawry, 
aud alſo upon the Body of the Indiftment, here in this Caſe the Body ot 
the Record ought tor to be removed, and to be in Court, anda Tran- 
ſeript is not ſufficient, and ſo it was in this Caſe, and theretore by the 
Rule ot the Court, a Certiorari was granted tor to remove the Record 
welt, and that atterwards Dimunition may be alleged. Bultt. 181. 
Falch. 10 Jac. B. R. Baker v. Baker. 
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18. A Writ of Error ies in Parliament upon the Tranſcript of the Re. 
cord, without bringing the Record into Parliament, tor the Pat liament 
is holden at the King's Pleaſure, and may be diſſolved before the Er. 
rors are diſcuſſed, and ſo the Record itſelt cannot be brought here 
again, becauſe the Parliament, which is a higher Court, was once poſ. 

ſeſſed of it; Agreed per tor, Cur, Godb. 247. pl. 345. Paſch. wy 
B. R. and cites 8 H. 5. Error 88. 
19. The «uſual Form of all Writs of Error is to certify Recordum 62 
Proceſſum, and yet they do only certify the Declaration and the Pleas omit. 
ting the Writs. And the Record ſhall be intended the Principal Re. 
cord, and not the Writ and Proceſs. Bridgm. 57. Hill. 12 Jac. cites 
11 Rep. Mercalt's Caſe, and the Words of the Writ of Error, & 8 
ce Judicium inde redditum fit” ſhall be taken to be the Principal Judg. 
ment. 
20. There is no Difference between a Writ of Error upon a Fine, a4 
upon another Fudgment ; tor where 1t is brought to reverſe a Fine the 
ranſcript of Record is only removed ; for none can have the Record of 
the Fine but C. B. But otherwiſe it is where the Writ of Error is to 
reverſe another Record there; And yet in both Caſes the Record or 
Roll in C. B. is not ſent out of C. B. for it remains there, bur the 
Difference is in the entering of them ; For when the Writ of Error is 
brought to remove. the Record our of C. B. into B. R. the Entry is 
« Mittitur Tranſcriptum Recordi.” Per Ley Ch. J. 2 Roll Rep. 
253. [233 ] Trin. * B. R. 
Sid. 466. 21. A Writ of Error was brought upon two Fudgments given in ay 
pl. 1. Bri- in an inferior Court, and they returned two Records between the ſame Par. 
dier N Tho- ties, but it ſeems not thoſe which the Plaintiff intended, and this was 
ſays that complained of to the Court; and it appeared that thoſe, which the 
there were Plaintiff brought his Writ of Error upon, were not determined ; for Writs of 
four Cauſes Inquiry of Damages were returned, but no Fudgments entered. Per Curiam, 
— the If there be divers Records between the ſame Parties, the inferior Court 
1 may remove which they pleaſe, they being warranted by the Writ fo 
Plaintiff to do; and here was an Omiſſion in the Plaintiff, that he did not ſee 
pray'd the that Judgment was entered; tor after a Writ ot Inquiry of Damages 
— ar returned, the Court is to give Judgment at the Prayer of either Party, 
cert. and not without. Vent. 96. Mich. 22 Car. 2. B. R. Prydyerd v. 
Cauſes, but Thomas. 
he certified , 
the two firſt, and omitred 8 udgments iu the laſt till the Return of the Writ of Error was 
paſt. And per Twiſden J. in ſuc Caſe the Steward may certify which he pleaſes without any Con- 
tempt; But in Caſe no Judgment was given before the Return he may return the ſpecial Matter, viz. 
That the Writ of Error was returnable ſuch a Day, before which no judgment was. Raym, 
189. Rinch's Caſe, S. C. reſolved accordingly, and that the Steward could not certity the two laſt, 
becauſe no Judgment was given upon them, and the Writ of Error commands to certify Si Judicium 
redditum fir, and rhe Defendant might have helped this by moving the Court below, after Cots taxed, 
to have Judgment entered in the two laſt Actions as well as the Plaintiff; For Judgment ought to 
have been given at the Requeſt of either Party, and fo the Contempt was diſcharged. 


22, In an Action of Wa/t brought ia the Huſtings in London, there 
was a Verdict for the Plaintiff, which being after quaſhed for the Inſuff- 
ciency, and a new Venire awarded, whereupon a Verdict was given for the 
Defendant, and Judgmear tor him, and a Writ of Error being thereup- 
on brought before ſpecial Commithoners, it was reſolved that the fir 
Verdict ſhould be certified in the Record, becauſe it was not (et aſide, for 
that the Furors had found again/t Evidence, or for any undue Practice or 
Maisfeaſance of the Parties, but only tor the balaficleacy thereof in 


Point of Law, which the Court had adjudged upon the Verdict appear- 
ing before them upon Record. 2 Saund. 254. Mich. 22 Car. 2. 
Green v. Cole. 
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23, If the Record varies from the Writ of Error, yet the inferior Court 
aught to remove it. Vent. 97). in a Nota Mich. 22 Car. 2. B. R. 

In Debt upon a Record in an inferior Court, if the Defendant 
dud Nul tiel Record, they ſhall certify only Tenorem Recordi, and 
grant Execution afterwards, Vent. 212. Paſch. 24 Car. 2. B. R. 
Anon. | 
25. It is the true Record which comes here out of Ireland, and not the * Yelv. 118. 
Tranſcript, but * when it comes here it is the true Record, and not be- S P. — 
fore, and that which is in Ireland ceaſes to be a Record; And ſo it is of & F. _ * 
4 Record of C. B. that comes hither by Writ of Error; Per Holt Ch. J. TD 
12 Mod. 255. Mich. 10 W. 3. B. R. Coot v. Linch, ſhould be 

th bs 
cript for Fear of the Peril of the Sea, for one might object in the ſame Manner, that 3 4 in 
C 8. the Tranſcript only is removed hither for Fear it ſhould be burnt or loft before it comes into 
B.R. But in Fact, when the Record in both Caſes arrives here, then it is the true Record, and not 


before; and that which is in Ireland or C. B. ceaſes to be the Record; Per Holt Ch. J. Ld. Raym. 
Rep. 427. Hill. 10 W. 3. Coot v. Linch. 


2 


(Q) Quod coram vobis reſidet. 
When a Writ of Error ſhall abate. 


In what Caſes the Record is ſo removed, that this 
Writ lies. 


1. IF a Record be removed by Writ of Error out of one Court fr. Error, 
into another, if the Mrit of ' Error be abated the [Ilaintiff 9.4 << 


may have a Special yrit of Error Quod coram vobis Rellvet cc. pizh. Re- 
D. 6. 3. 26. cord, pl 16. 


cites 8 C. 

2. Ik the Writ of Error be diſagreeable to the Record of the Judg- 
ment or otherwiſe bad, yet it the Record be removed by it, another 
Prit Duod coram vobis reſidet lies. M. 3 Ja. B. R. per Cu- 
tam. 

3. Tf the Writ of Error mentions the Judgment to be in loquela 
inter A. and two others, where it was between A. and the to Perlons. 
and another Perſon alſo nor named, the Mrit ſhall abate, and the 
Record is not removed to have a Yrit of Error, Quod coram 
vobis refidet, but he ought to have a new Yrit, 10. 1649. ad- 
judged in a Yrit of Error. Intratur M. 23 Car. B. R. Rot. 
242. between #org0n and Kedwin, and the like Judgment given the 
ſame Term between Hacker and Whatten, where the Wric of Error 
mentions Five, AND the Loquela was between Seven, {0 two of them 
were not named. , 

4. It the Addition of the Myſtery of one of the Parties be mittaken 
in the Writ ot Error, by which it abates, the Record is not remov- 
ed ſo as to have a Writ of Error Quod coram vobis refidet ; 
as if the Plaintiff in the firſt Action be named A. B. de London, 


Citizen and Sadler, and the Writ of Error is to * remove a Re . A5 
LLWNS 


cord in loquela inter A. B. de London, Citizen and Salcer cc. 
the Record is not removed by this, but ſhall abate, and a new 
Writ of Error ſhall be awarded de novo, ©. 1 El. 173. 16. 


3. If 
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Br. Error, 5. Ik the Udeit of Error abates tor Miſtake ot the Name ot either 
(e Party, there no Writ of Error Quod Coram ac. lies, for that 
Firzh, Er. the Record is nat removed thereby. 9 0. 6. 4. 

ror, pl. 21. 

Cites 8 C. 


Br. Error, 6. As if F. recovers in Debt againſt the Executor of B. and the Ex. 
| 5. Mes ecutor brings a Mrit of Error ot a Record between the Executor and 
Firth Er. B the Teltaror, where it ſhould be between the Executor and F. 
ror, pl. 21. by which it abatcs, no Writ Quod Coram, tc. lies, for that the 

cires S. C. Record is not removed. 9 0. 6. 4. 
7. Jfa Man 3 Jac. ſues a Wiit of Error to reverſe a Judgment given 
in the time of Queen Eliz. and the Writ is Judicium redditum in 
Cur* noſtra, by which 18 intended in the time of King James, (in 
whole Time the Writ of Trcor is brought) for which the Writ is 
abated, it ſeeins that he cannot have a Writ Duod Coram vobis 
reſidet, but ought to have a new Writ of Error, for the Record is 
not bn —— is not any ſuch Court mentioned. H.; 

a. + + u ita Ur. : 
11 Rep. 41. 1 8. Ik Judgment be given in an Account quod computer, and before 
b. Mercalt's the ſecond Judgment a Writ of Error is brought in B. R. where the 
$6.5 © Writ is abated, -becauſe it does not lie before the ſecond Judg- 
unanimooſly Ment, rhe Record is not removed by this; For the Writ con: 
reſolved. , manded them to ſend the Record, St Judicium inde redditum fit, 
—— Ko" but no Judgment was given here, upon which the weit of Error 
1 es e H. 12 Ja. B. K. between Wood and Metcalf, per 
& $. P. orc. 


gr. Error, 9. This Writ may be awarded by the Court, in which the Record 
vl. 6. cires is returned. 3 I), 6. 3. * 26. 


"IF Toy 
Firzh Record, pl. 16. cites S. C. 


Cro. J. 394 10. If Judgment he given againſt J. S. in B. R. and he and his 
ne, Sau- Bail bring a Writ of Error in Camera Scaccarii, which is of a Record 
ererrn, between J. S. and the Bail ac. this does not remove the Record, 
£ C inthe Becauſe the Bail are not parties to the Record, I), 13 Ja, B. R. be: 
a 116g tween Verten and Sir fames Sandelce. 
amber, 

84 6 P held accordingly.—— Roll Rep 294, pl. 9. S. C. and S. P. held accordingly by Coke and 
Haughton, Hob. 72. pl. S5. Forefl v. Sandland, 8 C. adjudged. 


Cro. C. 561. 11 Ib the Bail bring a Writ of Error as well upon the principal 


pl. 5 the ow 8 » 0 11 © udo ent Zan 
Fob. Judgment as in the judgment againit them upon a judgment in Ban 


ed, ad CO, Or in an inferior Court, and the Writ abates, becauſe it does 
would ad- not lie upon the principal Judgment, it ſeems the principal Judg- 
vile, whe- . ment is not removed by this, but it ſcems that the Judgment 
wich abe againſt the Bail is removed, fo that the Ball may have a Writ of 


might have : . 2 

a Wrir of Etror quod coram vobis refidet. M. 15 Car. B. K. between 
Error, Quod Milliams and Norral; @ Doubt among the Juſtices. 

coram vobis 

reſidet Mich. 15 Car B. R. Anon. Lev. 157. Trin. 16 Car. 8. R. Atherton v. Hole, S.P. 

adjornatur; But ''wiſden J. cited Hill. 21 Car. B. R. Rot 2% that by Writ of Error brought by 

the Bail the Judgmen, againſt him only may be removed; but aid, thit in the principal Ca'e, there 

being no Judgment againſt the Bail, nothing is removed, becauſ> Judgment againſt him is not yet 
iven. : 

Error in Boſton to reverſe a 2 given there upon a Scire Facias grounded upon a Recognt- 

. zance entered into by the Detendant, as Bail for one Townſend at the Suit of the Plaintiff; he 

Court of Boſton do certify not only the Judgment upon the Scire Facias, but al the principal Judg- 

ment, and all Procecdings therein, and refot ved good enough, becauſe it they ſhould certify only the 

Judgment in the Scire Facias it could not well be underſtood by this Court, becauſe in inferior Ju- 


risdictions there are not ſeveral Rolls to enter the Judgment for the Principal, and another ” OF 
cir 
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Scire Facias, and another for the Bail, but all Proceedings, as well againſt Defendants as againſt the 
Bail, are entered (for the moſt part) in a Book, and never entered at large, unleſs when a Writ of 


Error is brought, and then they make up an intire Record, and not otherwiſe ; and Judgment was 
afirmed. Raym. 431. Paſch. 33 Car. 2. Bb K. Johnſon v. Taylor. 


— — — 


12. If a Writ of Error be brought in B. R. to reverſe a Judgment 
given in Banco, AND in the Mrit che Sum ot the Damages in the firit 
Action is miſtaken, though a Mittitur be entered upon the Record up- 
on the Receipr of the Writ of Error, yet the Record is not remov- 
ed by it. O. 7 Ja. B. between Seer and Kemiſh, per Curiam. 

13. If the [Judgment be given in Banco tempore ot one King, and Ron Rep. 
the Writ of Error brought tempore ot another King, and the Writ 173. pi. 2. 
of Error be to remove a Record in Loquela quæ ſuit in Curia noſtra; n 


vg G e » ſac B. R. 
et coram Iuſticiariis noſtris, et per breve noſtrum, between che Loyd v. 


Parties, and thereupon the Record is certified in B. N. pet it 1s 3-1h-1, 
not removed de Banco. do that no Yric of Error lies in B. . cen 
Quod Coram vobis reſidet, O. 1. 2. $94, 106. 16. per Curiam, 


that it is not 
Tood. — — 


Bridgm. 56. S. C. & S. P. 


14. If the Writ of Error mentions the Judgment to be Coram the See Sty. 131. 
Conttable and Bailitts, and the Record 18, that it was Coram the Mich. 24 
Deputy Conſtable and Suitors, and not the Bailiffs, the Record ts — — 
not removed, but it ought to be abated, and a new Writ of Error on the like 
to remove it. D. 1649. between organ and Regin udjudged. Point, in the 
Intratur Y. 23 Car, B. B. Rot. 241. Caſe of 


Tomkins v. 
Jourden, Curia adviſare vult, 


15. Ik a Writ of Error be brought in B. R. in Hibernia, upon a RALY 
Judgment * given in Banco there, and upon this the firit Judgmenc * Fol. 755. 
is reverſed, upon which a Yrit of Error is brought in B. R. in Eng- $5, Yb 
land upon the Judgment given in H:bernia, and in this the Judg- Seint-johin 
ment given there reverſed, and that the Judgment given in Banco v. Cowen, 
m Dtoernta ſhall ſtand in its Force; If there be Error in the Judg⸗ re” 
ment given in Banco in Pibernta, orit of Ertor may be brought 529 1 
in B. R. in Hibernia [Anglia] in Recorda quod Coram vobis bare grant- 
reſidet, though the Record itſelf is not removed, but only the car the 
Tranicript, tor the Danger of the Milcarriage over the Sea. Tr. nice; By 
5 Ja, B. BR. between Comps and Sr. Fobn, agreed, ade Ota 
3 vobis reſi. 

cf, de bene elle. 


16. Ik a Writ ok Error brought in Camera Scaccarii upon a Judg- Cro. J 584. 
ment given in B. R. by the Statute of 27 El. be abated by Death 1 
or otherwiſe, it ſcems that na Writ lies there quod coram vobis 1 
reſidet, for upon this Mrit of Error the Record itſelf was not re: S C in n 
moved, but only the Tranſcript, and theretore he ought to have a Exch+<quer- 
new Writ of Error, Dubitatur h. 13 Jac. B. N. between Verton Chimber re- 


_ Ser James Saudeloe. Mich. 19 JAC. in Scaccario, adjudged per — 
zuriam. 


Roll Kep. 
| 294. S C & 
8. P. per Coke and Haughton. - Hob. 72. pl. $1 Foreſt v. Sardland, S. C adjtdo-d. —— Error 
Coram vobis lies on Affirmance of a Fine in B. R. 1 Saik 337 Winchurch v. Belwoud 


18. It Record be removed out of this Court of C. B. into B. R. by Writ 
of Error, and Scire Facias is brought apainft the Party, and after the 
Plaintiff in the Scire Facias is non{uited, and the other brings Scire Facias 
io bave Exccntion, and the other ſhews Writ of Error, O04 pene 

6 R | 


s 1 
reader 


— 
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reſidet and affigns Errcrs, yet the other ought to have Execution With. 
out Anſwering to the Errors, Br. Faux Judgment, pl. 9. cites 2, 
H. 6. 34- 

19. = if he will-þr/t ſue Writ of Error and pray Scire Facias againſt 
the Party, and after be nonſuited, there if the other ſues Scire Facias 
to have Execution, the Party who was nonſuited ſhall have Writ of 
Error Quod coram vobis reſidet ard aſſign his Error, Contra in the 
Scire Factas. Br. Faux Judgment, pl 9. cites 21 H. 6. 34. 

20. And ſo there ſeems @ Drver/rty where he ſues Scire Facias and is 
nonſuited, and where he prays Scire Facias and does not ſue it out. Br 
Faux judgment, pl. 9. cices 21 H. 6 34 

21. A Writ of Error is brought of a Judgment in the Exchequer befor; 
the Chancellor, Ld. Treaſurer, and two Chief Fuſtices, and afterward; 
another is brought, but not quod coram wobis reſidet, becauſe the Record is 
not removed out of the Cuſtody of him who had it before, but the Record 
remains in the ſame Cuſtody after the Writ of Error 2 as it 
was before 3 Rep. 11. b. 15. b. Mich. 26 & 27 Eliz. in Scacc, 

© Sir William Herbert's Caſe. | 
Yelv 211. 22, If a Writ of Error be brought to remove a Record before the Bj. 
S. ad pal ſhop of Durham and eight others, and thereupon a Record before the Biſhyy 
has che Re. and nine others is removed, the Record cannot be examined upon this 
cord being Wrir, but there ought to be a new Writ de Recordo quod coram vobis 
brought in reſidet; Cro. J. 224. pl. 14. Mich. 7 Jac, Odell v. Morton. 


B. R was . 
well removed and remained there. 2 Ld. Raym. Rep 1200. cites 8. C. that the Record was 


held to be well removed ; For it the Parties are rightly named, any other Variance will not hurt, 


ä 
— ___ 


Yelv. 212. 23. But upon View of the Record it appeared the Vrit was di. 
S. C. & S. P. rected to the Biſhop and eight others, and eight of them only certified, and 
per 2 tor ot the ninth, and it appeared not that he was dead or removed, and there. 
rhat rae an; fore allo the Writ was held to be ill &c. per Curiam. Cro. J. 254. 


ſo full as pl. 14. Mich. 7 Jac. Odell v. Morton. 


the Com- 
mand of the Writ and therefore ill, and the Anſwer ought to be by all unleſs ſome are dead after 
the Writ awarded, and it fo then it ought to appear by the Anſwer of thoſe that are alive. 


24. A. brought a Writ of Error againſt B. upon a Fine, upon which 
the Tranſcript of the Fine and Proclamations are removed in Banco, and 
atterwards A. is nonſuited; Now another who has Cauſe may have a 
Wrir of Error Quod coram vobis reſidet. 3 Le. 10). pl. 157. Trin. 

: 26 Eliz. B. R. in the Caſe ot Ragg v. Bowley. 

* „8.5 25. The Plaintiff recovered in B. R. and the Defendant brought a 
P pile. Writ of Error in the Exchequer-Chamber, and after the Record was 
wheel,S. C. certified, the Writ was diſcontinued, and then the Defendant brought a 
adjudged Writ of Error Coram vobis reſidet, in the Exchequer-Chamber ; and re- 
"ici wrt ſolved by all that it did not lie, becauſe the Writ of Error is given 
Veral Prece. by the Statute 27 Eliz. in a ſpecial Manner, viz. either to affirm or 
dents were Teverle the Judgment, and the Execution thereof is referred to B. R. 
cited to the and therefore no Coram vobis reſidet lies; but upon a Diſcontinuance 
contrary, or Miſcontinuance, the Tranſcript of the Record is remanded to B. R. 


which the Jo. 14. pl. 16. Mich. 18 Jac. Polhill v. Cate. 


Court ſaid 
kad paſſed without Debate. 


26. If a Writ of Error dues abate upon the Plea to the Writ and the Re- 
cord be well removed, the Party may have a new Writ of Error Gram 
vobis reftdet &c. But if the Record be not well removed, then the 
Party thall not have a new Writ of Error here; Per Doderidge. Godb. 
375. pl. 463. Trin. 3 Car, B. R. Carliſle Dean and Chapter's Cafe. 


27. Error 
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20. Error was brought in the Exchequer-Chamber of a Judgment 
1 4 Ki. Fa. by an Executor to have Execution q a Debt recovered by Tefta- 
ur, The Court doubred whether this Sci. Fa. being grounded on a 
Judgment in an Action of Debt, be not within the Equity of the Sta- 
"ime; Adviare vult. Cro. C. 286. pl. 32. Mich. 8 Car. B. R. Ne- 
til v. South and De labarre. 

28. Where the Writ of Error recites truly the Names of the Parties Yelv. 6. 
to the Action, the Adi ion itſelf, and the Thing in Demand, though the 8 
it of Error abates for other Deſects, a new Writ ot Error De Re- . 
cordo Quod coram vobis reſidet well lies. Jenk. 306. pl. 8 1. v. Andrews 


: NE TI S. P. but if 
there is any Miſtaking in the ſaid matters it is otherwiſe. 


29. Error to reverſe a Judgment in C. B. in an Action on the Caſe; 

Exception Was taken that the Record was not removed, the Judgment 

in C. B. being given Coram Petro Pheſant, and the Writ of Error was 

in certify a Record Quod coram vobis refidet ; And the Court abated the 

Writ of Error for this Exception, Sty, 183. Mich. 1649. Gilbert v. 

Marden. 

zo. AWrit of Error quod coram vobis refidet is, when a Writ of Er- 

ror is brought to reverſe a Judgment given in C B. or other Court, 

where the Record was formerly removed into the Court ot B. R. and 

by Reaſon of the Death of the Party, or tor ſome other cauſes reſts 
undetermined, * reaſon of the abatement of the former Writ of Er- 

ror. Sty. 470. Mich. 1655. Anon. 

31. Where a Writ oft Error abates, or is diſcontinued in Cam. Scacc. Show 402. 
the judgment is not again in B. R. till a Remittitur is entred ; For S. C accord- 
without ſuch Remittitur it cannot appeal to the Court of B. R. but Gall. * 
that the Writ of Error is {till pending in the Exchequer Chamber 1 §S Cn. 3 
Salk, 261. pl. 1. Trin. 4 W. & M. in B. R. Howard v. Pitt. per Curiam, 


. ys unleſs a Re- 
mittitur is entered the Plaintiff muſt ſue a Scire Facias. 


32. A Writ of Error coram vobis was brought, reciting the former Carrh. 369. 
Writ to be returnable Coram Nobis, where it was in the Time of the late o_ _ 4 
Hueen as well as of the King, and therefore was quaſhed. But Holt that this 
Ch. J. ſaid, if the Writ of Error had been granted in the Time of the Writ was no 
King and Queen, and then the Queen had died, and then the Record Warrant for 
had been brought into B. R. this had been ſuch a Record as the Coram dhe OR ” 
Nobis reſidet deſcribes. Ld. Raym. Rep. 151, 152. Hill. 8 & 9 bag 
W. 3. Walker v. Stokoe. | | quaſhed it. 
33. And Holt took the DiſtinEtion in Yelv. 211. that where the Suit Carth. 350. 
's to defeat a Record, then the Variance is tatal, bat where the ſuit goes to S. P. in d. C 
another Collateral matter, and not to defeat the Record, there it is other- 
wife. Ld. Raym. Rep. 152. in S. C. 

34. It lies on a Fudgment in B. R. for any Error in the Record, As 
want of an Original &c. or concerning Matters of Fact, as Nonape, 
Death of the Party; For Error in Fact is not the Fault of the Court, 
therefore it may be determined by the Judges when the Record is be- 
tore them. 8 Mod. 317. Mich. 11 Geo. in a Note there at the Bottom 
ot the Page. | 
35. Where a Writ of Error in this Court abates by the Death of the 
Parties, another Writ of Error will lie _-_ coram vobis reſidet, but 
in 8 2 Caſe. 2 Barnard. Rep. 253. Paſch. 6 Geo. 2. B. R. Herne 
„ Buthel. 
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(R) e may alſignu Etror in the Thing. 
1he WVouchee. 


Br. Error, 1. Na pprit of Error by the Houchee he may aſſign Error which 


pl. 39. cites was between the Demandant and Tenant, 8 I, 4. 3, b becauif 
2 * WES + + + | * 
Nach Fr the whole is upon one Original. | 

or, pl. 61. 
cites S. C. Jenk. 69 pl. 31. S P. and cites S. C and 9 H. 4. 1. 


Jenke 69. pl. 2. So the Tenant may aſſign Error between the Demandant and 


Sud, the Voucher. Contra 22 E. 4. 32. 


and 9 H. 4. 1. that the Tenant cannot. The Vouchee miy have Prejudice by this Error, but the 
Tenant cannot, becauſe he has recovered in Value; It the Tenant reverſes the Judgment, the 

* Vouchee ſhall have a Sci, Fac. to reſtore the Value; If the Vouchee prevails by Means ot the Wi, 
of Error brought by the Vouchee, the Tenant ſhall be reſtored. 


See (K) pl. 7 ſupra, 


Br. Error, 3. So the ſecond Vouchee may aſſign Error between the Tenant 
v1.39. ee and the firit vouchee. Contra 8 Þ. 4. 5. 
Fizh. Error, pl. 61. cites S. C. 


Firzh Er. 4. If the Heir of the Husband brings a Mrit of Error upon a Judg. 
— a ment given againſt him, being Vouchee in a Writ of Dower, he may 

FE aſſigu Error in the whole Proceſs. 8 I. 4. 5. | 
5. The Vouchee may afftign Error in che Judgment of the Value 


= 


againſt himſelf, 18 E. 3. 38. b. 6 | 
Cro E. 739. 6. Ik Lenant in Tail within Age, being vouched in a Common Re- 
pl we Hill, covery, appears by Attorney where he ought to appear by Guardian, 
5 K. Hol. he in Remainder may aſſign it tor Error, becauſe he is privy to the 
land v Record in Regard of his Intereſt, and the Appearance of the Jn 


Dauntzev, fant by Attorney was void. I). 13 Ja, B. B. between Holand 


8. P. held and Lee. 
accordingly 
per tot. Cur. Palm. 123. and 224. to 258. 8 C. argned by Counſel and the Court, and Jude. | 


ment accordingly. Brtdgm. 69. Holland v. Jackſon & al' S. C. argued, but the Writ abated | 
by Death of one of rhe Plainrifts in Error Roll Rep. 301. to 309. S. C. Arg. ſed adjornatur, 
and afterwards the Writ abated by the Death of one of the Plaintiffs. Mo.622. pl. 8 50. 8 C. 
but S P. does not appear. All. 75. S. C. cited by Hale, and that che intire Judgmeut was re- 
verſed. See Tit. Attorney (C) pl. 4 and the Notes there. 


7. Ik A. recovers againſt three in d Dum fuit infra /Eratem, and 

two of the Tenants are within Age, pet all may bring a Writ ol 

Error, and atlign the Nonage for Error. Dyer 1, 2. Va 104. 10. 
adjudged. 

Cro C. 517. 8. If A. recovers againſt B. Debt and Damages, and after B. dies, 
pl. 19.5. and upon the Return of the Death of B. upon a Teſtarum a Scire 


bu Facias is awarded to the Sheriff ot Kent, and another Scire Factas 
in Error it tO the Sheriff of Surry, againſt the Tertenants, and the Sheritf ol 
was inſiſted, Kent returns C. 'Tertenanr of the Land there, which was the Lani | 
2 * of B. at the Time of the J Udgment; and the Sheriff ot Surry te- 


there be two turns D. Tertenant of the Land there; and upon this C. and D. ab. 
ſeveral Sci- pear, AND C. pleads that J. S. a Stranger, is Tertenant of the Land, 


which 


Error. 525 
— e e eee mY 
wach was the Land of B. at the Tune of the Judgment; to re bac, 
wiicy A. che Plainetit taps. That J. O. is nat Tertenant of any ( Crna 
Land tc. Apon which leveral Oles ſcvecal lues ace joined, and an be 
icycral Yenire Factas's, and ſeveral Trials, one in Kent and the (vera Suirs, 
other in Surry ; and the lüue is tound againſt C. [cilicet, that J., S. the one nor 
Was not Tertenant; and the other Iſſuc is found tor 10. [ciltcet, depending 
that be is not Tertenant ; upon which ſeveral Þerditts Judgment „en he, 
15 {Ven accordingly tor the Paliticd A. If C. brings a V\ ric of Er- FX 

;or only Upon this Judgment, (*) ne cannot aſſigu for Error that * Fol. 556. 
D. died belore the Verdict was given tor him, for he is a weer Stran -- 
ger to the Proceedings between A. and O. tor it A. had relinquiſh- 3 8 
Id his Writ againſt Ci. could not prevent it; tar he hath not veral ; and 
jlcaded that O. was allo Tertenant, but hath pur hiinſelf upon *1:boug 
another Plea, and thts being kound agatnit him he ſhatl not have beuge 

any K of any PProceeding between OD. and A. Mich, 5 
14 Car. B. B. between Ange// and Cowper » adjudged per Curiam the one, yet 
ma Writ of Error upon a Judgment in B. and the firſt Judg: it is vor ma- 


ment affirmed accordingly, notwithſtanding this Error. In- terial as to 


| the other 

fratur. Suit ; nor is 
ts there an 

Cauſe that the other, againſt whom the Verdict is found, ſhould aſſian it for Erorr, and he cited for 

this Point 5 E. 4. 7. and of that Opinion was Brampſton, Jones, and Croke ; Whereupon Rule was 

given that the Judgment ſhould be affirmed. | 


9 If a Man be vouc hed, and enters into Warranty, and loſes, he may 
have a Writ of Error, and af/gn the Errors which happened betwixt the 
Demandant and the Tenant, or betwixt the Demandant and the Vouc hee. 
F. N. B. 21. (C) 
10. And /o he in the Reverſion who prays to be received pow the De- 
fault f the Tenant for _ or for his faint Pleading, it he be received, 
and pleads, and loſes, he thall have a Writ of Error, and gn the Er- 
ror betwixt the Demandant and the Tenant, or between the Demandant 
and him who prays to be received. F. N B. 21. (C) 
11. Note alſo, The Vouc hee may aſſign Error between the Demandant 
and Tenant, and fo of Tenant per Reſceit. 8 H. 8. 4. 5. 8 H. 4. 3. 
Rur the Tenant (himſelf) ſhall not have Error, becauſe he is out of 
Court. Quzre 17 E. 2. Recovery in Value 32. F. N. B. 21. (C) in 
the new Notes there (b) 
12. Writ of Error to reverſe a Fudgment given in an Aſiſe againſt A. Yelv. 3. 
and rg others Hill. 43 Eliz. but nothing being done thereupon, a Seire Fa- S. 8 for all 
dias was ſued Quare Executionem habere non debet, returnable quinque hate albpncd 
Paſch. A. appeared, and the others. exacti non venerunt ; and A. only the Errors 
aſſigns the Errors, and this Aſſignment was held to be null and void, together, 
without ſuing a Summons and Severance of the others. Cro. E. 891; _ = = 
$92. pl. 8. Trin. 44 Eliz. B. R. Cromwell v. Andrews. . 


continued; 
but he that appeared ought to have prayed Proceſs ad ſequend' fimul, and upon this Judgment of Se- 
verance ought to have enſued, for before Appearance there cannot be any judgment ot Severance 
without Proceſs, but otherwiſe it is after Appearance, 
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(S) Aſſignee. 
In what Judgment Error may be aſſigned. 
By Default or falſe Surmiſe.] 


This ſeems 1. Man may aſſign Error upon Law in a Judgment given a 

= ng 4 hun by Detault. 19 All. 10. | 
an ; 3 

. ſhould be 19 Afl. pl. 8. — A Judgment by Default is a Judgment, but if it be erroneous it 

cannot be affirmed, Sty 122. Trin. 24 Car, per Roll J. in Cafe of Crook v. Samm. | 


Br Error, 2. So a Man may aſſign Error in Fact upon a Judgment given 
pl. 1 1 againſt Hun by Default. 19 All. 10. 


cites 19 Afl, "bh 
8. S. P. and Roll ſeems miſprinted. 


Br. Error, 3. As in a Writ of Meſne againſt two Coparceners, if one dies 


pl. 117 cites pending the Mrit, and after boch are fore-jadged, upon their De- 
19 1 4 fault, the Survivor and the Heir of him that is dead map allign for 


oll ems Error the Death at the Time of the Judgment of him that is 
to be wit. dead. 19 All. 10. adjudged, though it be Matter in Fact, 


prot and 


rooke ſays, Sic vide that u udgment upon Default Matter in Fact may be alleged for Error, — 
See (P. b) infra, pl. 19. S. C. pen mY y eg 


Cro. C 426. 4. In an Ejectione Firmæ againſt Two, if after Iſſue joined, and 
AG; * Venire Facias awarded, one of the Defendants dies, and after a Ver- 
5 C Ja dict is given at the Niſt Prius tor the Plaintiff, and after, before 
it was ob- Judgment, the Plaintiff ſurmiſes the Death of one, ut ſupra, and 
2 that prays Judgment againſt the other, and Judgment is given accord 
= Death ingly, without any Anſwer to it by the Plaintiff [ Defendant] ; tf it be 
10 * ding not true that he died as is ſurmiſed it may be aſſigned for Error ; tor 
ought ro Ialmuch as the Plaintiff had made this Surmile, this — * 
have been Matter of Fact, the Jlaintiff [Defendant] cannot have any An- 
jarniſed luer thereto, (the Uſe not being thereupon to enter that the [lain- 
Ive ries, tilt [ Defendant) did not deny it) the Plaintiff [Detfendant] hath no 
and there- other Remedy but to aſſign it tor Error. Mich. 11 Car. B. R. be 


tore Hen- teen 2% n and Lenton, per Curiam. 
den Serjeant 


very much urged it to be an Error; But it was reſolved by all the Court, that ſuch Surmiſe needs not 


to be in judicial Proceſs to alter it, and therefore although a Venire Facias ifſued againſt a dead Per- 
ſon, yet one of the Defendants being alive is ſufficient, and no Cauſe of Error; whereupon the Judg- 
ment was afhrmed. . 
Error of a Judgment in C. B. in Treſpaſs of Aſſault and Battery were aſſigned; That the Action 
was brought againſt H and J. S and J. S. died before the laſt Continuance ; It was holden, that in 
regard the Judgment was _ againſt H. that the Writ ſhould abate as againſt J.S. and the Judg- 
ment ſtand good againſt H. Cro. E. 145. pl. 4. Mich. 31 & 32 Eliz. Hill v. Tempeſt. 
In Treſpaſs againſt divers, one dies pending the Action, and notwithſtanding the Venire and Di- 
ſtringas mentions all, and the Verdict is againſt all, if this Matter be ſurmiſed before Judgment, ſo 
= the Judgment be againſt the Survivors, it is well enough. Vent. 249. Mich. 25 Car. 2. B. R. 
non. f 
Aſſumpſit was againſt two Men, mean betwixt the Verdict and the Tudgment one of them died, 
and not v — Judgment was given; the Judgment was reverſed; for the Opinion of the Court 
of one of the Parties did abate the Writ. Cro. E. 105. pl. 19. Trin. 30 El. 
B. K. Meggot v. Broughton. It was ſaid, that the Caſe is not like the Caſe of an Action ot 
Treſpaſs, for every Treſpaſs done by many is ſeveral by each of them, but every Aſſumpſit is join: 
and not ſeveral. 2 Le. 54 pl. 595. Mich. 29 Eliz. B. R. Megot v. Broughton, 
See (Q.: a) infra, pl. f. 8. C. — See (I. c) infra, pl. 11. 


5. An 


8 Error. 527 


5. An Action of Trover was brought by Five, and before Verdict one of Skinn. 39. 
ths died, and yet they proceeded to Trial, and a Verdict was given for the * 333 
Flaintiffs, and they ſaree that one of them was dead, and Judgment, Bally, 
was given for the reſt; this was Error, for every one ought to recover S. C. ſays, 
iccording to that Right only which he had at the bringing the Action ; that all the 
and this differs from the Caſe in Treſpaſs where one Detendant dies. Court, (Dol. 


Upon a Writ of Error adjudged by three Judges, (the fourth, viz. _—_—— 


a hers 
Dolbin doubting) and the Judgment reverſed accordingly, and of 8 


Spring's Caſe 2 Bulſt. 262. ditapproved, and ſaid the Reaſon of the that the 
Judgment in that Caſe was mittaken, Raym. 463. Paſch. 34 Car. 2. Jodgment 
Hedgewood & al} v. Bayly & al. ould be 


reverſed 

2 mainly upon 
the Reaſon of Read and Redman's Caſe o Rep. 134. and 2 Rulſt, 262. not allowed, but thought 
by Pemberton that Coke's Opinion was miſtaken by the Reporter, and ſo it was reverſed. — 
2 Show. 177. pl. 173. S. C. adjornatur. — S. C. cited that the Judgment could not be entered 
; Mod. 249. Arg. See the Stat. 8 & 9 W. 3 cap 11 $. 4. at tit. Abatement (Q a). 


TT.” 


* 


1 


(T) In what judgment; And | by hem. 


I. 12 Debt the Plaintiff recovers hy Judgment againſt B. who after 
dies, and upon a Scire Factas againſt the Tertenants, tbree 

are returned Tertenants, who appear and 2 ſeveral Pleas, and there- 
upon chere are ſeveral Judgments againſt them; and after one of them 
brings a Writ of Error, he cannot aſſign Error in the firſt Judgment 
en againtt B. ag that the Judgment was not that B. ſit in Mi⸗ 

**1c0rdvia, becaule he 1s not privy thereto. Tr. 9 Car. B. N. be⸗ 

cen Hill and Witlach udjudged, and upon ſuch Mrit of Error and 
alignment the firſt Judgment affirmed, 

Ik a Judgment be given againſt the Principal, and after another 8 p b Rol. 
zudgment againſt the Bail in a Scire Facias, the Bail cannot J. Sty. 30. 
in a Writ of Error aſſign Error in the firſt Judgment, becauſe he ts "rin. 23 
adjudged in a Merit of Error upon a Judgment in Rippon, but 2 8 
2 — given in the Scire Factas againſt the Bail was 
reverted. 

3. If the Defendant in the firſt Action dies before Ca. Sa. ſued, and af- 
terwards the Plaintiff obtains Fudgment againſt the Bail in Sci, Fa. Au- 
dita Querela lies and not Error, Ld. Raym. Rep. 27. Mich. 6 W. & 
M. Lampton v. Collingwood. 


— — 4 * 1 1 a — Fey ” ah. ** 8 A ** 


* — 


(U) lat Thing may be aſſigned for Error. 


[Things contrary to the Certificate or Record, or Ad- 
mittance of the Party.] 


Fol. 57. 


t. Thing againſt the Certificate of the Juſtices of Record can- | ! 
4 \ not be aſſigned. 1. M. 89. 3. Dper 4. 5 Ma. 163. 56. 1 
2. But otherwiſe where the Afſinment ſtood with the Certificate | 

tC. Dyer 1. Ma. 89. 3. as the Death of the Conuſor betore ingroſ- | 

ung and recording the King's Silver. . ! 
3. Bur 


— „„ ou oo — — — — —ͤ—üͤE — — — 3 Ag a — — A CSS. f 


£2 5 Error. 
S. C. cited 3. Bur if the judge of the Miſi Prius dies before the Certificate wn 
E Cur. the Verdict and Day in Bank, and notwithſtanding the Clerk of the 
Parts Fac. AMIE returns the Herdict, which is received and entered, he cu, 
B R. in pl. after aſſign tor Error the Death ot the Juſtice aforeſatd, becauſe it 18 
15. contrary to what the Court de Banco did as Judges, Oper 1 
5 M. 163. 56. Y 
4. Jn a yrit of Error to reverſe a Fine, it cannot be afſigney 
for Error, that the Conutor was dead betore the Teſte ot che Dedi- 
mus Poteſtatem, for this ts directiy contrary to the Record gf 
the Conuſance taken by the Commiſſioners. Dyer. 1 Ma, 89, 
Cro.E. 468, 5. In a Writ ot Error co reverle a Fine, It cannot be aſſign'd for 
469 (bis) pl. Error that the Conuſor died between the Teſte ot the Writ ot Coven. 
27.8. ant and the Return thereof, though the Conuſance in this was taken 
4. 8 by Dedimus Poteſtatem in tne Country, although it was objected 
Ow. that this Aſſignment ſtood with the Record, malmuch as the De: 
21.5. C. but dimus Peoteitatem iſſued before the Writ of Covenant, and ſo jt 
5 P. does might be that he died after the Conuſance, and between the Teſte 
"4, ok the Writ ot Covenant and the Return; for it ſeems it cannot be 
413. pl. 569. intended or averred, that the Dedimus ilſued betore the Writ of 
S.C. bu Covenant, for by the Oedimiis the Writ of Covenant is ſuppoſey 
nor ully to be pending, and fo this Death ought to be before the Conulance 
"yl taken, and o againſt the Certificate of the Commiſioners. . 
38, 39 El. B. R. between Wright and the Mayor of Wickam ad: 
judged per Curtam. | 
Cro E. 468. 6. Bur ft may be aſſigned for Error, that after the Conuſance 
(bis) pl. 27. taken, and before the Certificate thereof the Conuſor died, for this 


SC vc, fands with the Record. Y. 38, 39 El. B. R. in gh, Cafe 


——2 Jo. 
181 Mich. 33 Car 2. 3. R. Cockman v. Farrer, S. P. accordingly. —— Raym. 461. S. C. accord- 
ingly. —— 2 Sid 94, 95. Trin. 1658. B. R. Row v. Evelyn, S. P. per Cur. 


Cro. E. 67% 7. In a Writ of Error to reverſe a Fine it cannot be aſſigned 
pl.7 S. C. for Error char che Dedimus Poteſtatem was directed to Sir Roger 


Fo gn Manwood Knight, where there was not any ſuch ar the Time, but 


thing to this he was but an Eſquire, and yet he certified it according to the Writ, 


Error, nor for this is anatnſt the Record, Dubitatur 43, 44 El. B. BR. be⸗ 

ſeemed tween Arundel and Arundel. | 

much ro re- 

| ge it ; Er adjornatur. Cro. I 11,12. pl. 15, Paſch. 1 Jac B. R. the S. C. adjudged according- 
y per tot. Cur and the Fine was affirmed. Yelv. 33, 34 S. C. adjudged that this ſhall ve: 2 
aſſigned for Error; For the Record is an Eſtoppel, and he might as well ſay, and for the fame Reaſon, 
that there was no ſuch Roger Manwood in Rerum Natura, which he cannot do, becauſe it is againſt 

the Record. S. C cited Arg. 3 Mod. 141. 


8. If in Afiſe of Freſb- Force, which paſſed againſt the Defendant, 
the Record had made mention that he had been attached and ſummoned, 
and he was not attached and ſummoned, he ſhall not affign this for Error; 
For it is contrary to the Record, and then ir ſeems that he is put to 
the Action againſt the Sheriff who returned it. Br. Error, pl. 116. 
Cites 19 Aſſ. 7. 

9. Upon Judgment upon Default, Matter in Fact may be alledged for 
Error. Br. Error, pl. 117. cites 19 Aff. 8. 

10. As two brought Writ of Error becauſe Writ of Meſne was brought 
againſt the one and the Father of the other, who were Forejudg'd by Judg- 
ment, where the Father was dead at the Time of the 7 — given, 
by which the other Coparcener, and the Heir of him uo was dead, brought 
Writ of Error, for they were Co-Heirs in Gavelkind, and aſſigned tor 
Error the Death of the Father before Judgment, by which the Judg- 


ment was reverſed, and the Plaintiffs reſtored to their Meſnalty, 0 
the 


PCC 
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the rr be attendant on them as before, Br. Error, pl. 117. 
ites 19 All. 8. 
5 11. Irrer to reverſe a Judgment in the Court of M. becauſe the 
Fudgment was'entred before the Mayor and F. S. and J. D. Aldermannis 
&c. and at the ſame Time the Plaintiff was made Mayor pending the 
Suit 3 Sed non allocatur ; For if he admits him to be his own Judge 
iris not Error. Cro. E. 320. pl. 8, Paſch. 36 Eliz. B. R. Walſh v. 
Collinger. | 
12. Another Error was, that the Preſcription is to hold Conrts before 
the Mayor and two Aldermen, and it is alleged that at ſuch a Court held 
before the Mayor and F. S. and F. D. Aldermen &c. and alleges in 
facto that the ſaid F. S. was not then Alderman ; The Court held that 
to be a mani ſeſt Error, for that the Court cannot be holden unleſs 
there be two Aldermen at the leaſt, and it J. S. was not an Alderman 
there were not two Aldermen, and for that Cauſe. the Judgment was 
reverſed, Cro. E. 320. in S. C. 
13. A Statute- Merchant was by Mittimus removed out of the Chancery 
into C. B. and Execution awarded there ſuper Tenorem Recordi, Reſolved, 
that in that Caſe the Conuſor cannot allege for Error, that the Statute 
wants one of the Seals that ought to be to it, becauſe he has admitted 
the ſame in C. B. Mo. 570. pl. 918. Trin. 41 Eliz. B. R. Worlley 
v. Charnock. | 
14. Error to reverſe a Judgment in the Court of Abington, which Roll Rep. 
Court is mentioned to be held before the Mayor, ſecundum Conſuetudinem 5, Pl. 26. 


Burgi a Tempore cujus &c. but it does not appear there was any ſuch g. CG. and 


i ; he Writ of 
Cuſtom there to hold Pleas ; it was reſolved the Aſſignment, being 2 ard 


directly againſt the Record, is not receivable; And the Judgment not good; 


, Akin F h 
Wy affirmed. Cro. J. 359. pl. 19. Mich. 12 Jac. B. R. W hiftler v. 1 
86. it to be a 
Court of 


Record and therefore it cannot be aſſigned that there is no ſuch Cuſtom. 2 Bulſt. 243. S. C. 


and Judgment affirmed accordingly.—— Jenk, 527. pl. 47. S. C. the ſuit by the Writ of Error ad- 
mits it to be a Court. 


15. If the Defendant appears by F. G. his Attorney, it cannot be 
aſſigned for Error, that the ſaid F. G. was dead before the Day of Appear- 

ance, becauſe that it is againſt the Record; Adjudged upon a W ric of 
Error in the Exchequer-Chamber. Cro. C. 53. pl. 11. Mich. 2 Car, 
Morris v. Fletcher. 

16. Nothing is aſſignable for Error which proves the Writ abateable, Sid 238. pl. 
but that only which proves it abated ; As where Error was brought ot $: S. C. and 
a Judgment in Ejectment, and it was aſſigned that aſter Verdict and = Sy ape 
before Judgment the Plaintiff entered, the Court held it not aſſign- Error. 
able, and afirmed the Judgment. Lev. 155. Hill. 16 & 17 Car, 2. 

B. R. Bois v. Norclille. 

17. In a Writ of Error upon a Fudgment in an Inferior Court, it may 2 Jo St. 

be alligned for Error, that the Mayor, who was the Fudge, had not re- 2 5 
ceived the Sacrament, and taken the Oaths according to the 25 Car. 2. be- auf 2 


cauſe his Office is made void, and fo the Proceedings coram non ju- 5 
dice; adjudged, and Judgment reverſed accordingly. 2 Lev. 184. Wild, that 
Mich. 27 Car. 2. Hipply v. Tuck. _ e 


able, and though ir cannot be alledged that he was notJudge, yet it may be that he was not Mayor, 
and without ſuch Averment the Statute would be uſeleſs. 2 Mod. 193. Ipſl-y v. Turk S. C. 
and Judgment reverſed, — —}; Keb. 721. pl. 6. S. C. and Judgment reverſed S. C. cited 


Arg. 2 Ld, Raym. Rep. 885. Paſch. 2 Ann. but denied by Holt Ch. J. to be good Law. 


6 T 18. In 


— RR C1 * 


PF 


did 94. pl. 18. Ina Writ of Error upon a Judgment in the Palace-Court Lela 


og > op coram Facobo Duce Ormond, it cannot be aſſigned for Error, that the 
v. Weldy | aufe 1 Adi 
288 Dake was not qe. becauſe that is contrary to the Record; Adjudo.. 


apreed per ed, the Court in Fact being held before his Deputy according*to the Fake, 
Cur. and that 1. Lev. 76. Trin. 14 Car. 2. Molins v. W heatley. 

one cannot n 

aſſign Error contrary to a Record out of an Inferior Court, any more than out of one of the Great 
Courts here. Lev. 311. cites S. C. and ſeveral other Cafes to the ſame Purpoſe. 


2 Jo 137. 19. It is not aſſignable for Error that the Perſon who tried the Cauſe 
Dovoney was not Fudge, by reaſon of his not having taken the Oaths, and ſub. 
bw '{cribed the Declaration, according to the Statute 13 Car. 2. Stat. 2 cap. 1. 
bontra — 2 For this is contrary to the Record and Ad mittance of the Parties. 2 
. * oy” ba Lev. 242. Hill. 30 & 31 Car. 2. B. R. Denning v. Norris. 
CP. 0 

S. . — by Holt Ch. J. who ſays he was (and as Jones reports him to be) Counſel in the Cauſe, 
and argued that it was Error, but ſays the Court held there, that ſince the Defendant had admitted 


the Judge tobe a Judge by pleading to the Action, he was eſtopped to fay afterwards that he was 
not a Judge. | 


20. Nothing ſhall be aſſigned for Error which the Party might have 
pleaded to the Action, and had a proper Time ſo do; Arg. ſaid it is a 
Rule; But becauſe in the Principal Cafe the Plaintiff had no Time to 
plead the Matter; For by the Death of J. S. (one of the Tertenants ) be- 
fore the Return of the Writ of Reſummons all the Proceedings on the 
Sci. Fa were diſcontinued, and the Parties out 5 Court, and ſo had no 
Time to plead any thing aſterwards, and the Death of one Tertenant 
puts the whole without Day; and for that Holt Ch. J. cited Keilw. 
69. Fitzh. tit. Error, pl. 7. and judgment was given tor the 
Plaintiff in Error; and the Court ſaid, that the Defendant muſt bring 
a New Sci. Fa. againſt the Tertenants, becauſe the Old W rit was put 
without Day Cauſa qua ſupra. Carth. 200, 201. Mich. 3 W. & NM. 

in B. R. Blake v. Gell. 
r Salk. _ 21. Error in Fact Coram Nobis upon a Fudgment in Scire Facias a- 
pl * 23 gaiuſt the Bail, the Scire Facias ſuggeſted that Lampton ſurvived, where- 
ingly, and 4s in Fad? the other ſurvived ; But per Cur the Writ of Error lies not in 
and qua ſhed this Caſe, tor the Merits of the Cauſe or Foundation of the Suit cannot 
= Writ - be affigned for Error in Tat, but only miſtakes in Fat# pendente 
aid be ag Placito, which mig ht hinder the Proceedings, As where an Infant ap- 
bring his pears by Attorney, but this being the very Giſt of the Action, the 
Audita Que- Party can be relieved only by Audita Querela. Comb. 325. Paſch. 


_ <4 \W.3. B. R. Lampton v. Collingwood. 


S. C. adjudged accordingly; And per Holt Ch. J. it will not lie, becauſe the Fact aſſigned for Error 
is in the ſuggeſtion of the Wirit itſelf, and not in any of the Proceedings in the Cuſe —4 Mod. 
314. S. C. the Widow and Adminiftratrix of one of the Defendants after two Nichils returned, ard 
Ee awarded againſt her by Default, brought a Writ of Error Coram vobis reſiden', and the 

rror in Fact aſſigned was, that ſhe never was ſummoned, but the Writ was quaſhed. Afterwards 
ſhe brought Audita Querela, ſuggeſting the ſame, and that her Husband died in the Life of the othec 
Debror, and ſo his Eſtate was there by diſcharged of the Debt; And the Court held, upon the Au- 


thority of the Caſe of Barcock v. Thomplon, that the Adminiſtratriß ſhould have an Audita 
Querela, becauſe now ſhe has no other Remedy. 


22. It is not aſſignable for Error that he who returned the Writ was 
wy Sheriff. 2 Ld. Raym. Rep. 884 Paich. 2 Ann. Andrews v. 

inton. 5 
23. Debt on a Bond; Non eſt Factum pleaded ; Verdict and Fudg- 
N the Plaintiff in C. B. Krror on this Judgment was a//igned, that 
the Defendant died before the Day of Nifs Prius; and held it was not 
aſſignable tor Error, becauſe the Record mentioned that he appeared that 
Day; Judgment was affirmed November 7. 1729. 2 Ld. Raym. Rep. 


1415. in a Note of the Reporter, cites Mich. 3 Geo, 2. B. R. Plom- 
mer v. Webb, (C. 2) 


— ti. 


— t 2 * — —ͤ—ũ— — — _y + 


Error. 
(U. 2) Stile &c. of the King, 3 
and Tit. 
Contra Pa- 


. R I T of Error was brought on a Judgment, reciting that it m (A). 


was in Curia Noftra, viz. Fac. 2. whereas all the Proceed- 

ings were in the Reign of Car. 2. this was held a Fault incurable, and a 

Judgment in B. R. reverſed in the Exchequer Chamber, and there- 

upon the Plaintiff brought another Writ of Error. Carth. 158. Mich. 

2 M. & M. in B. R. Dicken v. Greenvill. : 
2. o in a Writ of Error of a Judgment in C. B. the Writ recited 

the Loguela to be Curia Noftra, viz. Will. 3. when it was a Loquela in 

the Time of N. E 1. and the Court denied to alter or amend it by 

the Inſtructions to the Curſitor. Carth. 520. Paſch. 12 W. 3. B. R. 

Tonkyn v. Crocker. 


(U. 3) Want of entering Pledges, Bail &c. 


1. W HE Plaintiff an Attorney in C. B. ſued an Attachment of Privi- 

lege againit the Detendant, and recovered againſt him by Non 
ſum informatus, and upon a Writ ot Error brought, this being certified, 
and in Nullo eft erratum pleaded, and becauſe he did not find Pledges, 
the Jace was reverſed, Cro. J. 329. pl. 7. Mich. 11 ac. 
B. R. De la Hay v. Vaughan. 

2. After a Verdict for the Plaintiff in an Aion of Aſſault in B. R. 
the Error aſſigned was, That there were 20 Bail in B. R. Upon a Certi- 
orari awarded, the Ch. J. certified Bail there of fohn Hayes, but with- 
out any Addition, and with a Blank for the Place of bis Habitation ; and 
thereupon the 1 was reverſed, becauſe it did not appear that 
they were Bail for the Party who was ſued ; and ſo he was never in 
the Cuſtody ot the Marſhal, and if not, then he could not be ſued in 
B. KR. Mo. 694. pl. 961. Bucknell v. Hayes. 

3. Error to reverſe a judgment in C. B. in which the Plaintiff a/- 
ered Diminution for Want of an Original, and upon a Certiorari to the 
Caſtos Brevium he certified na Original, and that there was not any Originat 
between the ſaid Parties remaining with him, becauſe there were no Pledges 
that was aſſigned for Error; and it was agreed that if no Pledges had 
been found it had been Error ; but adjudged that Pledges ſhall be in- 
tended to le on the Original, (though it could not be found) becauſe 22 
C B. they are always entered on the Original, and not on the Roll ; 
and where there is no Original, that is a Fault which is aided by the 
Statute, though a bad Original is not. Sid, 84. pl. 12. Trin. 14 Car. 
B. R. Wheeler v. Wilkinſon. ; 


But ſee Tit. Amendment (P) (N. a) &c, And Tit. Pledges (B). 


() 
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(X) A Thang for his Advantage. 


Not againſt a Record. 
* Br, Error, 1, Man may aſſign the Want of the Warrant of Attorney of his 
* 37 cites 'K own Attorney, which is for his Advantage. 7D, 4. 16, 
4 Re. Af and his own Octault. t x: I). 4. 44. 88. 


ſiſe, pl. 56. 

N 1. 4. 44. that it in Præcipe quod reddat he loſes his Land where the Attorney had no War. 
rant, and the Tenant is ouſted, he ſhall have Aſſiſe; But Brooke ſays, that the contrary ſeems to be 
Law. Fitzh. Judgment, pl. 71. cites S. C. accordingly. — But Ibid. Fitzherbert cites Hill 
35 H.6. that in Treſpaſs Judgment was given notwithſtanaing ſuch Allegation; and 13 R. 2 that 
Judgment was given for the Plaintiff notwithſtending the Defendant alleged ſuch Matter in De. 
rinue. 


See(A)pl. 2. Jn Scire Factas againſt the Bail after Judgment againſt 
Ce Principal it is no Plea for the Ocfendant to lay, that the Prin- 
3 cipal died betore judgment, for this is againſt the Record, inaſmuch 
as a Judgment ought not to have been given againſt a dead Per- 
lon. Mich. 32, FE El. B. R. between Valter Plaintiff, au. 
Perry and Spring Olłfendants, per Curiam, præter Wrap, who 
doubted, Quære, for by Intendment the Party was not preſent 
in Court at the Judgment, and this is Error in Fact. 
Roll Rep. 3. In a Writ of Error upon a judgment given at the great Seſ- 
A ae ſions in Wales, by the Statute of 34 H. 8. the Juſtices there may 
„Is, make Deputies, who may give Judgment, and this Judgment was 
VR. given by J. S. who ts ſuppoſed by the Record to be a Deputy of the 
SC & Juſtice, it cannot be * aſſigned for Error that the ſatd J. O. was 
at None not Deputy to the ſaid Juſtice, for this ts againſt the Record. Tr, 
Ch. J. ac- 12 Ja. B. R. between Lud and Beſt adjudged in a Writ of 
cordingly. Error, 


Cro. C. 410. 4. Ja Writ of Error to reverſe a Judgment giben in B. in X 
pl. * Formedon, it may not] be aſſigned for Error, that whereas the 
— not ap- Record is, that the Venire Facias to try the Iſſue which was tried 


pear. — in that Cauſe, was returned by J. S. Sheriff of the County ok D. 
Ibid. 421. that the ſatd J. S. was not then Sheriff of the ſaid County, for this 
spec is againſt the Admiſſion of the Court, who know their Officers, 
B. tada AND have recorded him to be their Officer of the Court. Mich. 
in Error 11 Car. B. R. between $mi:h and Smith, ſuch Matter was aſſign- 
pleaded that gn for Error, ann this certified by a Record under the Seal of the 
J. 8. $5.4 Exchequer, Scilicet, that he was Sheriff, upon which the Judg⸗ 
before the ment was affirmed; But ſome then ſald this could not be 
Return of Aſſigned for Error againſt the Record of the Court de B. Intra⸗ 


the Wrir, tür M. 10 Car, Rot, 192. Vide 12 D. 4 B. R. Return de 


rout patet 
wy R ecordo, bre * 


and upon Nul tiel Record pleaded, at the Day he procured in Court the Letters Patents. The Judg- 


ment was aſhrmed, Original retarn'd by one not Sheritt is not aſſignable for Error. 1 Salk. 
265. pl. 9. Paſch. 2 Ann, B.R. Andrews v. Linton. 


5. Ik Error be aſſigned, that whercas by che Record the Defen- 
dant appears by Francis Denningtun his Attorney, where his Name is 
Henry Denniugton, and the Warrant of Attorney ts certified, by 
which he is named Francis Dennington, the Judgment ſhall be 
affirmed ; for this Averment is againſt the Record, and n 
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it is not to be afligned lor Crror, 19. 15 Car. B. B. between 
}eb1zn and Kirby ddjuoged ima Writ of Error upon a Judgment 
in Banco. Intratur B. 14 Car. Rot, 1198s. 

6. In a ritt of Error upon a Judgment i Banco, the Plan- = Ro! Rep. 
tif may aſſign for Error, that whereas the Record de Bauco is, chat 53. Hiydoa 
the Detendanc there appeared per J. Newton, his Attorney, and plead- 8 2 
ed non ſum Intormatus, upon which Judgment was given for the S P. aces 
[latntiff, that J. Newton was not then any Attorney, but was tore- notappear. 
judged uſque and during all the Term in which he ſa appeared l 
and pleaded ; and upon a Writ directed de Banco it 1s eerrified 357 S 
accordingly 3 and per Curiam, thts may be alligned kor Error, ;:1 16 Jac 
becauſe this is not the Act of the Court, as an Admittatur by Heydon'v, 
Guardian is. I). 10 Car. B. R. between Bawrrie and Herne per e 
Curiam, the Judgment given n Banca reverſed accordingly, In. 1 
tratur Tr. 9 Car. Rot. 207. contra Mich. 6 Ja. Rot. 435. and an Acor. 
in another Action the fame Term. Rot. 506. between Luwicy ang ney tor A. 
Marwod QDJUDgED quia Contra Becordum. n au Action 


brouglit by 
f 3 
A. againſt B. it cannot be aſſigned for Error that D. was not an Attorney, or that there is no fuck 


Pexion in Rerum Natura; For it is againſt the Record; and rhe Admittunce of him for an Attarnev 
by the Court makes him an Attorney, if he was not an Attorney before this Admittarce. In « Wric 
of Error brought in this Suit, and Error aihgned ut ſupra, the Detendine in the Writ of Error in 
this Caſe pleads in Nulio eſt Erratum ; this does not confeſs that I. was not an Attorney; but this 
Plea eſt quaſi a Demurrer, that this is not an Error at all. Judged and afhrmcd in Error. 


7, In a Writ of Error upon a Judgment in an inferior Court, ik 
the Stile of the Court be Curia renta Coram J. S. Seneſchallo Cu— 
e ccc, d Tempore cc. an Error map be athaned that J. S. was 
not Steward at the Time bt che Court held, tor this is an Error in 
Fact, Hill. 9 Car. B. R. between Hatch aud Nichols, per Curiam 
u a Writ of Error upon a Judgment in the Court of the Tower 
of London, but the Judgment was attirme?, becaulc the Error 
was not well aftign'd, tor that it was athgned chat J. S. had no Au- 
thority to hold Court, Which was more general, and not Marter 
k1 Fact to be tried by the Count, but may be a Matter in Law. 

8. Upon an Iſſue tried, it Ji am Alu , de Ry be returu'd and 
ſu orn oi the Principal & alii de Circumttaniibus alſo ſworn, among 
whom William Athenſon without Addition is returned and ſworn, and 
a Verdict given for the Planitift, and Judgment m a Writ of 
Error, the Derendant cannot athgn tor Error that the ſaid Wil aw 
N&in/oa ot the Principal, and ot the Tales was one and the ſame 
rerton, and fo there were but 11 Jurors that tried the Cauſe, for 
this is againſt the Record, tnaſmuch as the Record 1s, that alu de 
Citcumitantibus Juratt, of which 7/7» Atkinſon Ig One, and 
therefore it the Record be true, this cannot be one and the ſane 
Berſon. P. 14 Car. B. B. between Stevenſon and Eftofr per 
Curtam adzudged, this being alligned tor Error, and the firſt 
zudgment affirmed according!y, |; 

9. In an Action upon the Cate upon a Promiſe in the Borough AA. 
Court of Bemdly in Comitatti Worceſtriæ, if the Plaintiff de⸗ Fol. 559 
arcs there chat che Detendant at 13ewdbly within the Juriſdiction r 
e Court, in Contideration of 1/7. ven to him by the Jdlaintiff, ;,. FEE” x 
#lumed to pay 5/ to the Plaintiff, 11 at any Time atter ne ſhould 2 Lutw. 
kletany Fair held within the Borough ot Walſal, within the Jurif- 1569. — 
action of the {ud Court, any Woollen Cloth, and avcrs that the BY It. 
Dekendant after ſoid at a Fair held at Walſal atoreſaid, within bin 
we Jurtsdiction of the Court, a Wooten Cloth, and therefore he greed r144r iN 
had brought this Action, and the Oetendant pleads that he did not 1» nr alla. 
ell he laid UScolicn Cloth at Taba atorcfay, 9ovo & Forma, fe. 

£7 


*. 
14104 


upon“ 
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upon which Iſſue is taken and tried at Bewdly by a Venire Faciag 

de 12 de Burgo de Bewdlep, and a Verdict and Judgment there 

given for the 12lainttff, the Detendanc in a Yrit ot Error may athgn 
it for Error, char VV alfal is in Comitatu Scattordiz, and out of the 

Liberty ot the 141d Borough ot Bewdlp, tor this is a Matter in Fac. 

Mich. 11 Car. B. R. between Zea and Cee/y adjudged in a Writ 

of Error, and the firſt Judgment reverſed, in which the Oeken⸗ 

Dant in the Writ of Error being warned, made Default, which in 
Law was as much as tif he had pleaded in nullo eſt erratum, which 
3 the Matter in Fact aſſigned, to be true. .Jntratur 
r, It Car. 
See (K) 0. Ik an Action upon the Caſe be brought againſt A. S. a Feme 
ps, s C Covert, as a Feme Sole, and ſhe appears and pleads there as 4 
_ Feme Sole, and Judgment is given againſt her, and there: 
+ See (K) UPON ſhe and J. S. her Husband bring a Writ of Error, they 
pl. 18.S. C. map aſſign for Error chat the was a Feme Covert at the Time of the 
and the Appearance and Pleading, cc. for otherwiſe the YOite might be taken 
Notes where. in Execution without the Conſent or Conuſance of the Husband, 
and ſo he ſhould be bereaved of the Society of his Wite, for he has 
no other Remedy to defeat it. Mich. 15 Car. B. N. per Curiam, 
between * #dwards and Simpſon, in d Writ of Error upon ſuch 
Judgment in the Court of Parſhalſea. Jntratur Mich. 15 Car, 
18 E. 4. 4 per Curiam, accordingly. Tr. 1651. between 
t Hwyward and Williams, udjudged in a Writ of Error, and the 
Judgment reverſed accordingly, Intratur. . 1649. Rot. $24. 

11. It was argued it Judgment may be reverſed for the Damages and 
and for the Land; Brooke ſays it ſeems that No. Br. Error, pl. 12. 
cites 28 H. 6. 10. 

12. In Trejpaſs the Defendant pleaded Not Guilty, and the Judg- 
ment paſſed, and Error brought and aſſigned, becauſe after the Iſſue 
joined, aud before Verdit?, the Defendant's Attorney died at D. and by 
the Opinion of the Curt this is not Error; for the Writ ſhall not 
abate by the Death of the Attorney, nor the Iſſue by it is not waived 
nor diſconrinued ; tor he may appear by another Attorney, or in Per- 
fon, and the Continuance is not entered berween the Attornies, but be- 
tween the Parties, and a Nan cannot aſſigu Error but in proper Perſon, 
and ought to ſuc Proceſs immediately atter Delay o the other Party; 
Per Trem. Br. Error, pl. 144. cites 5 H. J. 3. 

13. A Man cannot 152 any Thing for Error which is for his Ad- 
vantage, as to aſſign that he had D#y, and that the Day was given 
much longer then the Common Day, or that he was efſoined where he 
ought not, or had Aid granted to him where he ought not. 2 Saund. 
46. cites F. N. B. 22. (F) | 

14. A Man fhall not reverſe a Judgment tor Error, unleſs he can 
ſhew that the Error is to his Prejudice. 5 Rep. 39. b. per Cur, Trin. 
34 Eliz. B. R. in Tey's Cale ad finein, cites 8 H. 5. 2. b. and 
F. N. B. 11. | 

15. In the firſt Action the Fury gave 49. Cos, and the Court gave 
de Incremento 23 8. In the one the 4a. was omitted, and this was 
alſigned for Error. The Court held that tor that Cauſe the Judgment 
jhould be reverſed, although it is for the Party's Advantage. 4 Le. 61. 
pl. 154. Hill. 31 Eliz. B. R. Buſhy v. Milfield. 

16. Error is brought by the Deſendant upon a judgment in a Court 
of Piepowders ; the Error aſſigned is, That the Defendant was nat a- 
merced; this was allowed for Error; tor although is be for the Advan- 
tage of the Defendant, yet it concerns the King and his Profit. Jeok. 


211. pl. 48. 
es 17. The 
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17. The Plaintiſf in Error ought to aſſign nothing tor Error but that 
which makes to his Diſadvantage ; and therefore he cannot aſhgn tor 
Error that a Day over was given beyond the Time expreſſed in the Writ. 
2 Sid. 94, 95. Irin. 1658. Per Glyn Ch. J. in the Caſe of Row v. 
n. 
bY A. Tenant in Tail, Remainder to B. in Tail, Remainder to C. in 
Tal ; A. and B. levy a Fine, which proves erroneous. C. may bring Er- 
jor, for the levying the Fine was tor his Difadvantage ; Per Cur. 
2 Sid. 92. 95. Trin. 1658. Row v. Evelyn. 
19. Where the Court awards a Reſpondeas Oufter when the Fudgment Ld. Raym. 
gelt to be final, it can do no Harm, becauſe the Deſendant cannot mY $94- 
allign it for Error no more than he can the awarding an Kſſozgn where S. P. by 


it ought not to have been, being tor his Advantage; Per Holt Ch. J. * * J. 
12 Mod. 525. Trin. 13 W. 3. in Caſe of Slanney v. Slanney. is a Caſe in 


; Hill, 12 W. 
. Roſter v. Sawkins. — 8. P. admitted by Holt Ch. I. 2 Td. Ray m. Rep. 1018. Hill. 2 Ann. 


(Y) lo may adſigu the Error. 
Where e that bath Benefit by the Error. 


t, WERE the Error ts by the Default of the Court, though A Man hall 
this be tor rhe Advantage of one {Iarty, pet the JaIarty 3 
that hath the Benefit by it may allign it kor Error, kor the dener un. 
Courle ot the Court ought to be obſerved. Mich. 15 Ja. B. N. leg hc can 
between Holmes and Twifte àgrecd per Curtam. Co. 8. Leecber Mew that 
59. reſolved. to h. Bis. 


vantage. 5 Rep. 39. b. 


2. As if in aft Action of Debt it be found, that the Detendant owes 
the Plaintiff 5 J. and the Jury atleſs Damages to 2d. and Coits 2 g. 
and ater Judgment is given, chat the Plaitititt thall recover Debitum 
& Damna præd' to 24. and no judgment is given tor the Coits, 
though this is tor the Advantage of the Dekendant, pet he may 
aſſign it for Error, becauſe this is the Error ot the Court to aiter 
the Manner of Judgments, Mich. 15 Ja. B. B. between 
ww and Twiſte ; udjudged and the Judgment reverted accord⸗ 
ingly. EE 
35 the Plaintiſf in a Suit retracts, by which Judgment is given 
againſt him, bur he is not amerced as he ought, though this 1s tor ="; be 
his own Advantage, yet for that the Amercement ought to be k, shele 
Parcel of the Judgment, and lo the Judgment is not perfect s C. cs P. 
> it, he may aſſign it for Error, Co. 8. Beecher 59. kc⸗ = Dp 
0 £ 4 | : 1 8 
4. So in every Caſe where a Judgment ts given againſt a Man , 
A which he ought to be amerced, if he be not amerced he may #91. 500. 
ailtgin it * for Error though tt be tor his own Advantage, Co.. 


| | 283 pl. 12 
for it concerns the King's Profit, and the Publick is concerned where the King is concerned 
d. C. cited 2 Saund. 45. at the End of pl. 4. —— Bur ſee Stat. 16 & 17 Car. 2. cap. 8. S. 1. at icy, 


Azendment (P) that no Judgment mall be reverſed for want of a Miſericordia. 


4. So 
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5. Solt a Pan be merced by Judgment where be ought to b. 
fined, though this ve tor his Advantage, pet he may aſſign it far 
Error, for that the Form of the Judgment, which ts the gc of 

the Court, is altered by it. Co, 8. B-echer 59. adjudged, 
rt . 6. [But] in @ Mtit ol Annuity ik the lſſue be tound tor the Plaintiq 
Ce * * and no Damages found tor him, and judgmenr is given accordin bn 
Marſh v. the Verdict, the Defendant cannot aſſign it for Error that ng Dn 
benrham, mages were tared againſt him, becauſe this ts for his Advantage 
2 »* and here the Detect 1s not in the Judgment, as it is where there js 
was affirmed, A. Capiatut for a Milericordia, but in the Verdict. Mich, 12 Jq 
becauſe the B. R. between Bent and Marſh Per Curiam. 5 


Plaintiff 

had releaſed his Damages and Cofts, which is for the Defendant's Benefit. Roll Rep. 288. pl 
40 S. C. & S. P. and Judgment affirmed ; For the Defect here is in the Verdict, and not ja th 
Judgment, and the Releaſe has made it all clear. 2 Bulſt. 296, 280. S. C. held accordinyy. 
and Judgment atkrmed. — Jenk. 286. pl. 20. 8 C. the Plaintiff ſhall have Judgment for the 
Reaſon abovementioned, and likewiſe the Releaſe ſhall be underſtood ro be before de Verdict; Ad. 


judged and affirmed in Error. See(R.b)pl.1 S. C. and pl. 7. S. C. 


7. A Pan cannot aſſign Error in Proceſs or Delay which is 
3 his 1 Advantage. Co. 8. Leecher. 59. refolved, Fitz. 
art. 21. F. 7 
8. Upon an Iſſue between a Peer of the Realm and another It the 
Venire Facias be quod ſummoneat 12 Liberos & Legales hom: 
nes, and does not ſay tam Milires quam alios Qs the Regiftcr ts, 
though rhe Peer of the Realm may aiſign it tor Error, vet the other 
cannot, becauſe it does not concern him. JI. 40 El. VB. N. bc: 
tween the Earl of Yorce/er and Zrade. 
Cro E 109. 9. Error of ſudgment 22 Treſpaſs of Aſſault and Battery, becauſe the 
pt a. Mich. Judgment was Ouod fit in Aliſcricordia, whereas it ſhould be Quod Ca- 
8 K. piatur. Tanfield moved, that this is for the Plaintiſt's Benefit, and 
Bellicote v. is the Default of the Clerk, and fo ſhall not be aſſigned for Error; but 
Talboys. the Judgment tor that Cauſe was reveried. Cro. E. 84. pl. 2. Hill. 
The ſudg- 30 Eliz. B. K. Crow's Caſe. 


ment was 
Capiatur where it ought to have been in Miſericordia, and the Judgment was reverſed. 


Lt an Infant 10 The Condor ſpall act affign Error in the Grant and Render by which 
— Sf himſelf takes the Eftate, any more than the Conuſee thall do in the 
CIT Conuſance, for that would be ro deteat the Eitate given him by the 
an Eſtate Fine; vor ſhall the Recoveror bring Writ ot Error fo defeat the Record 
for Lite or zu which himſelf recovered the Judgment in Error, being to be reſtored 
3 1a to all that he loſt by the Fine or Judgment, and not to avoid and loſe 
ſuall not What he gained by them. 3 Rep. 32. b. Prin. 34 Eliz. B. R. the third 
after avoid Reſolution in Tey's Cafe. 


the Fine by : —— | 
Error, but is without Remedy. Mo. 74. pl. 252. Tria. 6 Eliz in the Star-Chamber by Catlyn 


11. It a Plaintiff is not amerecd where he bought to be it is Error, vet 
he may aſſign it tor Error though it be to his Advantage, tor it concerns 
the King's Profit, and the Publick is concerned where the Ning is con— 
cerned. Jenk, 283. pl. 6. 

12. In Error to reverſe a Fudgment in Hecfinent, the Error aſſigned 
was, becauſe the Fadgęment is not OQuod capiatur us it ought to be, it be- 
ing Vi & Armis; and ic was reveried. Poph. 2 Mich, 2 Car. B. R. 


Rocheſter v. Rickhoule. 


12. In 


3 — — — — 


Error. 5 37 


13. In a Writ of Error brought by the Tenant of a judgment in the Vent. 60. 
Grand Seſſions in Wales, it cannot be a/jgned tor Error, that the Court &. - _ 
awarded a Grand Cape, where they ought to have given Fudgment for the —Loneope->Y 
Demandant to recover, becauſe the Award of the Grand Cape was only ed was, that 
in Delay of the Demandanr, and not to the Prejudice of the Tenant, the Court 


and therefore not by him to be alleged for Error, becauſe it is not Ad bad awarded 


rave Pamnum Querentis, as the Writ of Error ſuppoſes ; Adjud 2 
* Saund. 45, 46. Paſch. 20 Car. 2. Williams v. Gwyn. "79 "RT 


| iven Judg- 
ment upon the Nient dedire ; but the Court held that this was only the awarding of — mare 
than ſhould be, and in Advantage of the Tenant, and therefore reſolved they could not reverſe it 
for Error. And Twiſden ſaid, that admitting it were erroneous they might then give Judgment in 
this Court. 


14. The giving Oyer where it ought not to be allowed, is no Error, 
nor aſſignable by the Detendant, being in his Advantage ; but the De- 
nal of it where it ought to be allowed, is Error; quod Powell conceſſit. 
21d. Raym. Rep. 970. Trin. 2 Ann. in Caſe of Longueville v. Thiſtle- 
worth Inhabitants. 


2 | JT. 2 © : 8 = | * ww "A 


—.- 


(Z) Where the Error came by the Default of him that 
aſſigns it. 


I. Man may Aſſign the Want of a Wartant of Attorney of his g(x) il. 


own Attorney, though it be his own Default. 11 I), 4. 1. S. C. and 


8. the Notes 
+ 4 there. 


&£ 


(A. a) In what Thins it may be aſſigned. 


12 cannot be aſſigned in a Record which is not in the Court Piti Frror 


where the YDrit ot Error is brought. 11 D. 4. 47. pl. 63. cites 
11 H. 4. 4 
[which is the Commencement of the Caſe; and continued at Fol. 47 b. pl. 22.) Br. Error, pl. 


46. cites 8. C. but S. P. does not appear. See (H) ſupra Worſeley v. Charnock. 


2. Ik a Man recovers an Annuity and hath Judgment in a Scire Fa- Fitzh. Error 
clas thereupon, tif a Mrit of Error be brought upon the judgment in pl. uy Cites 
the Scire Facias only, he cannot aſſign Error in the firſt Judgmeut, for g, Reer. 


rror, 
I. 46. cites 


that was not come betore them. 11 I), 4 4. 47. adjudged. 


Plaintiff aſhgns tor Error that whereas a V enire Facias was returned 
by J. S. as Sheriff ot the City of Ereter, he was not Sheriff of the 
City, this Error is not well aſſigned, becauſe the Denire Facias 
[5 not certified upon which the Error is aſſigned, tor this is upon 
Record in Banco, and this Court cannot take Notice of this Mat⸗ 
tet of Record by Averment without Certificate thereof; kor he 
ought to have had this certified, and after Certificate thereof, then to 
aver that whereas it is mentioned by the Record to be returned by 
I Sheriff, that he was not then Sheriff, JIaſch, 1649. between 
barcro/t and Richards adzudged, not being well aſſigned, and the 

6.% Judgment 


P | 
3. In a Writ of Error upon a Judgment in Banco, tf the 8 C. & S. f. 


— ——ů — — — 
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538 Error. 
Judgment affirmed accordingly. Intratur T. 23 Car, Rot, 177 
4. Error may be aſſigned in every Part of the Record, 1g E, 


hy 4 The Plaintiff aſſigned for Error, that. where he in the Exchequ 
pleaded ſuffictent Pha in Bar betore the Barons, upon which the 8 
Party, then Plaintiff, demurred, and Barons awarded that he ſhoul4 = wa 
ver where they ought to have awarded that he ſhould be barred ; and 
Cur. the now Plaintiff ſhall not be compelled ro thew Cauſe why 48 
Plea is not good; For by his Pretence the Plea is good, and 9. ſhall 
nor be compelled to ſhew Diſability of his own Plea ; tor he is to affirm, 
the Plea, Fr. Error, pl. 108. citcs 39 H 6. 52. 

6. But he who is to prove the Plea ill, as where a Man affigns ſor 
Error that the Court awarded a Flea good, and barred the Plaintif 
where the Plea was ill and inſufficient, there he ſhall hew Cauſe of the * 
ſufficiency; quod fuit c@ncefſum. Ibid. 


(B. a) In what Thing it may be aſſigned »p 
the Writ. 


Cro. J 324. 1. J Fa Feme recovers Land in a Writ of Error, and after the 
Ee 3; — Sheriff returns Damages from the Writ purchaſed to the Delise- 
does not ap- Ty of Seiſin, when it ought to be from the Writ purchaſed uſque di- 
ar em judicii, and after the Tenant brings a Mtit of Error in Reddici- 
2 Bulſt 119. one Judicit, he may Upon this Writ aſſign Error in the judgment 
120.5 C. iven tor the Damages, upon the Return of the Sheritt; for the laſt 
* Fol. 761. Judgment is not an Execution, but an Inqueſt (*) of Office by 
the Statute of Merton, and it is uſed always to bring but one 
— S P. Writ in luch Cale, and there is not any Writ Quta Judicia red- 
3 "0t ap- Dita ſtint, but Judicium. Trin. 11 Ja. B. R. between Porter and 
See (E. b) Ager QDJUDged. 
„ 
v. Atkins. 


And ſee (M. c) pl. 9. S. C. 


2. Error on a Judgment in a Sci. Fa. upon a Recognizance, the Writ 
bore Teſte Die Solis, which is not dies juridicus; and it was reverſed. 
Dyer 168. a. pl. 17. Trin. 1 Eliz. Barett v. Gleydon. 


(C. a) Ji what Thing it may be aſſigned n 
the Il rit. | 


+ Firrh, Er. 1+ IN a Writ of Error upon an Outlawry atter a Judgment in a Re- 
ror, pl. 64. diſſeiſin, an Error may be aſſigned in the Record of the Re- 
cires 11 H. difteiſin (ſcilicet, the Caption out ot the Land) and this ts ſufficient 
4.6. a" 112 to reverle the Dutlawry, though the Judgment of the Rediſſeiſin 


brought continues, kor the Outlawry cannot be good upon an erroneous 
upon the Judgment. 11 I), 4. f b. 94. adjudged Co. 8. Altham + 158. b. 


Judgment 
of Redilleiſin, as well as upon the Judgment of Outlawry. ———- Firth. Error, pl. 64. cites I! v7 
4.6. 


kd , Y qo, A. © ed 


Error. | 5 39 


4 6. {and fo it ſhould be in Roll, and this Caſe is continued in the Vear- Hook at fol. 94 ] and is as 

well upon the Redifſeifin as upon the Ontlawry, — Br. Error, pl. 45. cites 9 H. 4. 5. that upon 
adgment given by the She-ritt in Writ of Redifleifin Writ of Error lies, and ſays ſee Judgment in 

this and the firſt Judgment reverſed, and cites tit Rediſſeiſin, pl. 1. {where the Caſe is taken more at 
urge] 

3 his is miſprinted, and ſhould be 152. b. where the Caſe in the Vear-Book is cited and taken 

ſome what tully. 


2. C. and A. recovered in a Writ of Account againſt R. Hill. 29 3 Le. 230. 
Eliz. R. aſſigned for Error that the ſaid Writ of Account was brought pl. 311. 
againſt him as Receiver of Monies for to render Account Lnando ad hoc re- liz. B * 
guiſitus fuerit, whereas it ought to have been more 1pecial ; But the the S. C. in 
Court held the Writ good, and faid that it was fo held in one Gamer: totidem 


fal's Caſe, viz. Quod reddat ei rationabilem Computum ſuum de erb —- 


Tempore quo tuit Receptor Denariorum iptius A. 2 Le. 118. pl. 160. 1 82, 
Hill. 30 Eliz. B. R. Collet v. Robſton. e 
dre s and 


Cockett, 8. C. and Judgment was affirmed. 


\- 


(D. a) How it may be aſ/Hned. 


1. JF two bring ſeveral Writs of Error and ſeveral Scire Facias's to Br. Error, 
I reverſe a Judgment in an Aſſiſe againſt them, they may al⸗ pl 4 cites 
ſign Errors jointly, 11 . 4. 92. b. adzudged. Gas 
2. In a Writ of Error it is no good Athgnment of Errar quod Br. Attzint, 
in omnibus errarum elt ; for the Court is not bound to inquire of &. << 
the Errors, ik the Party docs not ſhew them to him. 6 E. 4- 6. B. Rrror, 
J. 163. 
cites S. C. & S. P. by Sullard. 


3. In a Dum fuir infra ætatem againſt three, as Daughters and 
Deirs of J. S. ik the Plaintiff recovers by Octault, and the De- 
fendants bring Error and affign their J2onage for Error, without 
alledging that their Anceſtor died ſeiled 4c, [Quere it good or 
not] Oper. 2 Mar. 104. 10. adjudged. 
4. Diverſe Parties upon diverſe Writs of Error may aſſign the Errors 
in Common or Severally. Br. Error, pl. 50. cites 11 H. 4. 52. 65. 
92. Per Hulſ. and Gaſc. 
5. The form to aſſign Errors is to put a Bill into the Court, and 
to ſay that In hoc erratum e &c. and to ſhew in certain what Things, 
Et in hoc erratum eft Cc. and fhew in certain another Thing, Et /ic de 
fingulis in which he will aſſign the Errors; but to fay In Omnibus er- 
ratum eſt is not good becauſe ot rhe Uncertainty. F. N. B. 20 (G) 
the ſecond Part. 
6. It a Writ of Error f & Judgment in an Aſſiſe be brought by Cro. E. 897. 
four, and only one appears, and the others make Default, he cannot | eg 
afſien Errors alone till the others are ſummoned and ſevered ; Adjudged. Ce 


Cromwel, 


Yelv. 3. 4. Paſch. 44 Eliz. Cromwell v. Andrews. 8. C. & 8. P. 
reſolved 
accordingly. 


7. If two are outlawed in an appeal of Murder, and they bring a Writ 2 Keb. 14r. 


of Error to reverſe it, and oz appears, but the other does not, he ſhall pl. 11. S. C. 


not offign Errors till the other appears, becuuſe he has joined with * 3 
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*. that in the Writ of Error ; Adjudged. 1 Sid. 316. Hill. 18 and 19 Che 
Both were 2, The King v. Tothill & al. : 


brought to = "IPA 
the Bar to aſfign the Error jointly, and one alone cannot do it without Summons and Severance. 


A EE 


(E. a) A Man cant aſign Error in Fall, and alſo 
Error 1 Law. 


And how to take Advantage of ſuch Aſſignment. ] pl. 2. 


[And what ſhall be ſaid Error in Fact, and what Error 
in Law.] pl. 3, 4 


I. Man cannot aſſign for Error chat Judgment was given for 
the Plaintiſt, where it ſhould have been given for the Defen- 
dant and alſo an Error in Fact. Trin. 10 Car. Camera Scaccarit 
between Davis and Selby aDJUDReD in a Mrit of Error upon a Judg⸗ 
ment in B. B. where the Error in Fact was, that the Plaintiff who 
brought the Action as Adminittratrix to her Husband, was a Feme 
Coverr, and that her Husband was then in full Life. 
One cannot * 2. But tif a Man aſſigns for Error that the Judgment was given 
aſſign an Er- for the Plaintiff, where it ought to have been for the Defendant, and 
ror in Fact, àlſo that he being Defendant appeared there by Attorney, being then 
and another within Age, and the Defendant in the Mrit of Error pleads in nullo 


Error in 


Law; For eſt erratum he ſhall not have Advantage tor the Doubleneſs, if he does 
this is not ſhew it ſpecially in his Plea, but the Judgment ſhall be reverC: 
double, and ed, inalmuch as he acknowledges himſelf to be within Age, which 
my eo - [SA Matter of Fact. Mich. 11 Car. B. R. between Mayhew and 
Per Roll j. Baſuet ADJUDgeD, and a Judgment given in an inkerior Court re- 


— 4 verſed accordingly, 

Mich. 23 ; 

Car. B. R Where there is Error in Fact and Er:or in Law, it muſt be demurred to for the 
Doublene's, otherwiſe no Advantage ſhall be taken of it on a General Demurrer ; Agrced per Cur. 
Lev. 95. Mich. 14 Car z. B. R. Molins v. Wetrby. — Sid. 94. pl. 20. Mullens v. Weldy, S. C. 
but 8 P. does not appear. 


3. In a Writ of Error upon a Judgment in an inferior Court 
if the Stile of the Court be Curia tenta coram J. 8. Seneſchallo Cu- 
riæ &c. a tempore qc. an Error map be aſſigned that J. S. was not 
Steward at the Time of the Court held. Hill. 9. Car. B. B. bt 
tween Harch and Nichols; per Curiain, in a Writ of Error upon a 
yy in the Court ot the Tower of London, for this 1s Error 
ut . 

4 Bur in the ſatd Caſe it the Error be aſſigned that J. S. had not 

Re, any Authority to hold Court, this is not well aſſigned, for this 18 
—>_ uncertain, and * Yatter in Law peradventure, and more general, 
and not Matter of Fact to be tried by the Country. Hill. 9 Car. 


B. R. between Hatch and Nichols adjudged per Curiam, and the 
Judgment given in the Court of the Tower of London affirmed 


accordingly. Intratur. Trin. 9 Car. Rot. 426 

Hob. 264 5. In a Writ of Error upon a judgment in B. R. he cannot aſſign 
E for Error chat there is not any Bail filed for the Defendant, for this 
Sidlev, S. C. 13 not material it he was in Cuſtodia Mareſchalli &c. for if he was in 
accordingly. Cliſtodia, the Proceedings might be againſt him without any Ball, 

Hob 254, but if he was not in Cuſtodia, he ought to aſſign the Error, that 
12 34+ he was not bailed nor in Cuſtodia, Hobart's Reports, Cale 341. 
bs * Lancdſter's 


4 Of 


— ſ— _ 


Error. I 
VER _541 
* Lancaſte's Caſe, and 342. between + Willis and Woodhouſe ad- Error of a 
judged, but Quzre, whether he may aſſign it contrary to the Re- 1 
cord, that he was not in Cuſtodia Mareſchalli when the Declara- g N was ac 
tion ſuppoſes it, and the other ſo an{wers, ſigned, be- 
. cauſe the 

Bill was aſſigned 11 Feb. and the Bail was filed 12 Feb, ſo as the Bill was before any Bail, and it 
did not appear that the Defendant was in Cuſtodia Mareſchalli, but becanſe the very Day of filing 
the Bill is not material, for whenever it is filed it has relation to the firſt Day of the Ferm, this Ex- 
ror was diſallowed, Cro. J. 684 pl 13. Mich 13 Jac. in Cam. Scacc. Plat v. Plummer. Hob. 
no. pl. 82. S. C. accordingly, —— Jenk. 295. pl. 44. S. C. affirmed in Error; For Bail relates to the 
firſt Day of the Term. 

Error aſſigned was, that there was not any Bail npon the File, and this was certified accordingly, 
ind that he was not in Cuſtodia Mareſchalli; and it was held by all the Juſtices and Barons, that it 
could not be aſſigned for Error, for it 1s contrary to the Record ; For the Declaration is againſt him 
as in Cuſtodia Mareſchalli, and he appears and pleads to the Iſſue as a Priſoner who was in Cuſtodia 


Mareſchalli, therefore he ſhall not be now received to ſay the contrary; wheretore the Judgment 
was affirmed. Cro. J. 568. pl. 7. Paſch. 18 Jac. B. R. Webley v. Gilman. 


9. A Man may aſſign as many Errors in Law as he will, but he can 

aſhgn only one Error en Fait, becauſe this Error en Fait is to be tried 

by the Country, and the Errors in the Record ſhall be tried by the 

Juſtices. F. N. B. 20 (E.) 

7. In Replevin there are !7wo Avowants, one of them was an Infant, Error was 
and appeared by Attorney when he ſhould appear by Guardian, and this aſſigned that 
was aſſigned for Error; but in the Afgnment of it he concluded Et ee 
hoc paratus eft veriſicare &c. and the Defendant pleaded In Nul lo Infant at the 
eſt Erratum ; Per Cur. he ought to have concluded to the Country, becauſe Time of the 
the Error which he aſſigned is an Error in Fact, and the Jurors only Judgment 
{hall be 'Triers of it, and not the [udges, therefore it is as it there 288 
had been no Error aſſigned at all; For the Detendant by pleading In paratus eſt 
Nullo eſt Erratum has not confeſſed it to be Error, but only put him- verificare 
ſelf on the Judgment of the Court, who cannot be Triers of it; And Prout Curia 
Judgment affirmed. Yelv. 58. Hill. 2 Jac. B. R. King v. Goſpor. =, © 


which the 
| 88 | other pleads, 
In Nullo eft Erratum; this is a good Plea ; For it lies not in the Breaſt of the Court to know whe- 
thar he be within Age or not; but if he had concluded, Er hoc paratus eſt verificare only, without 
more, this had been geod and traverſable, and to be tried by the Country ; And judgment affirmed. 
Bulit. 37. Trin. 8 Jac. Barker's Caſe. 


8. If one aſſigns Error in Fact, and alſo Error in Law, it is Dou- Lev. 105.— 
ble, and the other Party may well demur upon it; but it ſeems that the Slaughter 
Marment of Error in Fatt is no Waver of the Aſſig ument of Error in g 1 
Law; Sic dictum fuit. Sid. 147. pl. 7. in a Nota, Trin. 15 Car. 2. ſcms to be 


B. R. Anon. S. CT and 
| the Plaintiſt 
waived the ſaid Error, and aſſigned new Error. 


9. Error upon a Judgment given in C. B. in Caſe upon ſeveral Pro- 

miſes, in which upon Non Aſſumpſit pleaded, as to two of the Counts, 

Verdict and Fudgment were given for the Plaintiff, and as to the reſt for 

the Defendant ; And the Error a//zgned was, that the Defendant was an 

Infant at the Time of the Promiſe made, and alſo appeared by Attorney; 

To which Aſſigument the Detendant in Error demurred ſpecially, be- 

cauſe it contained Matter of Fact and ot Law alto ; And theretore the 

Judgment was affirmed. 2 Ld. Raym. 883. Paſch. 2 Ann. Burdett 

v. Wheatley. 

10. Error in Fact was affigned, viz. that the Plaintiff was a Feme 

Covert at the Time of the Action brought, Sed non allocatur; becauſe ir 

might have been pleaded in Abatement, and it is a general Rule not to 

ſuffer that to be aſſigned for Error in Fatt, which might have been taken 

Advantage of, by being pleaded in Avatement, 10 Mod. 166, Trin. 12. | 
Ann, B. R. Groſyenor v. Stephens. 
6 V CE. a) 
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(F. a) At what Time it may be aſſigned. 

Or what may be aſſigned for Error after a Scire Facias. 
* Br. Error, x, FTER a Scire Facias AwatDed againſt the Defenda 
2 n A cannot aſſign any Error which is Matter ot Fact, * 22 C. 
Jenk, 140. 43 Fitz. Nat. 20 E. 8 P. 4. 23. 
pl. 86. cites | 
S. C. After Errors aſſigned, and a Scire Facia inſt the Defendant h : 
he ſhall not aſſign an Error 1 Fact, as to ſay that the a wes dead te the Time ecke en, 
ment, or before the Judgment &c. F. N. B. 20. (E) udg. 


After Award of Execution on a Scire Feci Defendant cannot have Advantage of Matte 
to that; other wiſe after two Nikils. 1 Salk. 264. Wicket v. Creamer. i c Pleadable 


Br. Error, 2. As in Avoidance of an Outlawry, to ſap that he was i F 
pl F cites gr other Place under ſuch Captain in War, "we this ts Matter 2 
2 Fact, for it ſhall be tried by Certificate of the Captain, 22 


E. 4. 46. 
Br. Error, 3. Or in Avoidance of a Judgment given for the Plaintiff in q 
9 * of Dower, to ſay, that there is not any Warrant of Attorney for the 


Jenk 14% Tenants certified, for this is Matter of Fact. 22 E. 4. 45. a Uudged, 


| | Dj 
1. $6. cires Bllit QuUzre this, for it ſeems this ts not Matter of Fact 
$.C andit is ttied by the Retord. | * but tobe 
2 no Warrant of Attotney was entred, and to pray a Certificate to be made of i 

dc 6 acias admits the Record to be full. 227 3 e of it; And the 


* Br. Error, 4. But after a Scire F acias awarded the 2 laintiff m M 
p45. ia the Record. * 22 E. 4. 45. 34 All. f 1 n 


enk. 140 pl. 86. cites S. C. For the Record is in Court, but the Warrant of A 7 
J + Quzre if this ſhould not be pl. 7. ; 5 eee 


Br. Error, As to ſay there is not any Origi ; | 
2.388 cre ; : FO Ty E. 4. 45. 
8. 
2 ng 1915 1 1 - Outlawry, that he was but quartoex- 
actus, kor this is ta be tried by the Record of the Exigen 
it is Certified, 22 E. 4. 46. 9 , heh 
7. The Plaintiff may argu other Errors in another Yin apparent in 
the Record, but the Defendant cannot then allege Diminution ; Quod Nota. 
Br. Error, pl. 12. cites 28 H. 6. 10. : 


2 Le. 2. pl. g. Error; After Errors examined the Plaintiff diſcontinued bis Writ 

hy kg —_ and obtained a new Writ out of the Chancery, to 3 the Reſidue of the 

S C adjor- Record, which being ſent in B. R. he brings a new Writ of Error coram 

natur. vobis reſidet, and would aſſign Errors upon the new Part of the Record. 
It was aid, It was not warranted by any Courſe; for this is to allege 
Diminurion after In Nullo eſt Erratnm pleaded. It was the Opinion 
of the Juſtices, that inaſmuch 'as the Erft Writ is diſcontinued, and 
this is a new Writ ſued, the Plaintiff is not tied to the former Errors, 
but may aſſign other Errors at his Pleaſure, for it is now as it no Error 
were athgned before, and he may aſſigu other Errors in the Record, or 
other Errors out of the Record, Cro. E. 1 SS. pl. 38. and 281. pl. 2. 
Trin. 34. Eliz, B. R. Yates v. Windham. | 


9. A 


recen, 2 SS My +4, Ao. A © oo © nin 7, H-14 * 


— 


hes 1 — 


9. A Writ of Error may lep ſeven Years or more; For it is only a Jenk. 25. pl. 
Commiſſion, and the Parties have no Day in Court by it; But the 38. S. P. the 
Defendant in a Writ of Error may by Motion force the Plaimtiff in Error F 8 
to aſſign Errors the ſame Term, and bring a Sci. Fac. returnable the ſame Court til 
Term, or the next Term, Jenk. 140. pl. 86. the Plaintiff 


. : | ; in Error ſues 
a Sci. Fac. ad audiendum Errores, or the Defendant in Error ſues a Sci. Fac. Quare Executionem ha- 
dere non debet. . 


10. The Court was moved that there was a Scire Facias iſſued out 
to certily Errors, and Time was dgſired to aſſigu them; But the Court 
anſwered, that the bringing of the Writ ot Error is delay enough, and 
therefore if you have not affigned the Errors according to the Rules of the 
Court, they ſhall not be now accepted. Sty. 208. Hill. 1649. Hudſon's 
Caſe. 


(G. a) At what Time it ought to be aſſigned. 


1 TP HE Plaintiff in Error ought to aſſign ſome Error before Firth. Error 
he ſhall have any Scire Facias ad audiend* Errores, 24 pl: 2 cites 
E. 3. 31. 888 
2. Tf A. recovers againſt B. in Banco, and C. is Bail for B. and Sty. 281. 
alter a Scire Facias is awarded againit C. the Bail, and alter twWo S C. ad- 
Nihils rerurned a Judgment 18 given againſt C. and atter he brings 1388 
a Writ of Error in Banco Regis upon this Judgment, he cannot 8. C ruled 
aſlign for Error chat there was not any Capias returned againſt B. the to ſhew 
Principal betore the Scire Facias ſued, tor that it he had appeared 4 way 
and had not pleaded it, or had been returned ſummoned, and had 5,49 or 
not appeared and pleaded this Matter, he ſhould not allign it tor be affirmed, 
Error, becauſe he might have pleaded it ro the Scire Facias, and here and take 
the Return of two 7Ahils amounts to a Summons and ts all one — ag 
with it, and this is a Matter of Record and not a Matter of Fact, audi 
and there would be no End if he ſhould be admitted to allign it Querela. — 
after ſluch Judgment, in which ik he had appeared he might have Ibid. z 2 
been aded. Trin. 1651. between Barcock and Tompſon adjudged, 35% & C. 
and the firſt Judgment affirmed. Intratur. M. 1650. Rot. adjudg'd for 
444. | ne Plain- 
ti 
Scire Facias was brought againſt the Adminiſtratrix of one of the two Perſons againſt whom Judg- 
ment was given, and after two Nihils return'd Judgment was awarded againſt her by Default; 
Afterwards ſhe brought a Writ of Error Coram vobis reſiden' and the Error in Fact aſlign'd 
was, That ſhe was never ſummoned. The Queſtion was, Whether this Writ of Error would lie 
or not + Becauſe the two Nichil's return'd amount to a Scire Feci; and ſo there being a Judgment 
Default after two Nichils, it is two late now to bring a Writ of Error. And upon the Authority 
of the Caſe ot Barcock v. Tompſon reported by Style, and mention'd by Ld Roll, and agreed by 


him the Writ ot Error was quaſh'd. 4 Mod. 314. Mich. 6 W. & M. in B. KR. Lampton v. 
Colling wood. 


3. Error of a Judgment in Dower ; he aſſigned Error that the Tenant 
in Writ of Dower appeared by Attorney who had no Warrant here, and prayed 
Writ to certify it any Warrant be or not, and was Ouſted of it; For 
when the Record is removed, it the Plaintift will afhgn any Error 
in Fact, he ought to aſſign it belore that Scire Facias iſſues againſt the 
Detendant ; For after this öcire Facias iſſues he ſhall not aſſignu any Error 
in Fact, and therefore he was deny'd the Certificate by Award. Br. 
Error, pl. 188. cites 22 E. 4. 45. 

4. And 


544 


Error. 


4 And where a Man aſſigns that he was Ultra Mare at the 
the Outlawry &c. he ſhall do it betore Scire Facias awarded againſt 
the Detendant. Ibid. | 

5. And per Huſſey, a Man ſhall not aſſign Diminution after ſuch 
Scire Facias, Ibid. | 

6. So where Original is wanting, or Capias or Exigent is Wanting ; 
For by the ſuing of the Scire Facias he affirms that the Record 15 fall; Per 
Hufley, quod non contradicitur. TIhid, 

7. A Man outlawed of Felony, and brought to the Bar to ſay why 
he thould not be put to Death, pleaded that he was impriſoned in the 
Caſtle of Oxon, at the Time ot the Outlawry, and did no: ſay under 
whoſe Cuſtody, nor in what County Oxon is, nor took Averment, et Hue 
&c. and by the Juſtices, he ſhall not aſſign Error before the Writ ol 
Error by him purchaſed, and againſt the King does not lie a Writ ot 
Scire Facias upon Errors aſſigned, becauſe the King is always in Court 
a third Perſon preſent, therefore the Priſoner muſt plead every Thing cer. 
tain at firſt, Br. Error, pl. 135. cites 1 H. ». 13. 

8. When the Record is removed, Errors mutt be aſſigned before Sci. 
Fa. ad audiend' Errores is ſued out. F. N. B. 20. (E.) 

9. And the Error ought to be aſſigned the ſame Term, and a Sci. Fa. 
ad audiend* Error? ſued out returnable either that Term, or the Term 
enſuing, elſe all the Matter is diſcontinued. F. N. B. 20. (G. 

10. When the Record comes into Court, the Plaintiff ſhall aſſign bis 
Errors and have a Sci. Fa. before the Record ſhall Le entered, tor that 
ſhall not be entred until the Parties have a Day by Sci. Fa. F. N. B. 
22. (F. 

S. n Civil Caſes the Errors neither are nor can be aſſigned Jef 
t he Nrit of Error is allowed, and the Record removed; But in Caſes 
Outlawry of Felony or Attainder of Felony the Error ought to be firſt 
alſigned and allowed before a W rit ot Error ſhall be granted. Jenk, 
165, 166. in pl. 19. | 

12. The Plaintiff brought a Writ of Error upon a Judgment obtain- 
ed againſt him; and afterwards the Record was removed into B. R. he 
for ſome Time megletted to ſue out a Seire Facias ad audiend Errores; 
whereupon the Plaintiff in the original Action ſued out a Scire Facias 
quare Executionem habere non &c. and upon 2 Nihils returned had Judg- 
ment, and Execution executed. Carth. 40. Trin. 1. W. & M. in B. R. 
Moſeley v. Cocks. 

13. 10 11 V. 3 cap. 14. No Fine, Recovery or Fudement ſhall be 
reverſed for Error, unleſs Writ of Error is brought within twenty Tears 
after ſuch Fine levied c. 

14. In Ejectment Judgment is not compleat till Damages are found, 
and yet a \Vrit of Error lies of the Judgment before any Damages are 
found; Becauſe by the Judgment that is given the Pofleſſion is touched 
immediately; And where a Judgment is final tor any Part Writ of Er- 
ror will he. 7 Mod. 100. Mich. 1 Ann. B. R. ſeems admitted in the 
Caſe of The Queen v. Darby. 

15. It the Plaintiff in Error lies ſtill after a Writ of Error brought this 
is no Diſcontinuance of the Writ, but that the Defendant in Error has 
no other way but to bring a Scire Facias againſt him, to ſhew Cauſe .Ouare 
Fxeclitionem non haberet, and it will be no Plea tor the Plaintiff in Er- | 
ror to plead that there is a Writ of Error depending, but he muſt aign 
his Errors forthwith alter ſuch Scire Facias brought; And in this Caſe j 
there is a Difference (viz.) if the Scire Facias is entered on the fame 
Roll with the Writ of Error, then he may aſſign Errors without 3 
Scire Facias ad audiendum Errores, otherwiſe not; Per Holt Ch. ]. 

3 Salk. 144. pl. 1. Lynch v. Coor. | 


Time of 
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16. In 
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16. Ina Writ of Error Quod Coram vobis reſidet the Court on Mo- In alike 
ion made a Rule that Plaintiff ſhould aſſign his Errors within four Caſe the 


Days. Barnard. Rep. in B. R. 328. Paſch. 3 Geo. 2. Cowworth v. 12 
Throuſteut. ly. Bar- 


; | | nard. Rep. 
in B. R. Paſch. 4. Geo. 3. Goodright v. Jennings. 


(G a. 2) Bar of Execution. 


Where the bringing a Writ of Error will bar the Exe- 
cution of the former judgment. 


L, HERE a Writ of Error is brought upon a Judgment in An- 

nuity in C. B. that Court cannot proceed upon a Sci. Fac. to 
execute this judgment. Jenk. 74. pl. 40. cites 10 H. 6.6. 1) E. 3. Fitzh. 
Quare incumbravir, and Dr. Drury's Cafe. 8 Rep. 42. 

2. Bat where a judgment is given i# Debt, and the Record is re- 
moved by Error, yet before Reverſal an Original Writ of Debt lies upon 
this Record. Jenk. 94. pl. 40 cites 4 H. 6. 31. and Dyer 32. | 

3. In Treſpaſs after Fudgment by Default a Writ is awarded to enquire 
of Damages, and betore the Return thereof a Writ of Error is brought, 
yet this Writ to inquire of Damages ſhall be executed, though iſſued 
after the Writ of Error was brought; For in this Caſe the Writ of 
Error does not lie before the Return of the Writ of Inguiry, becauſe till 
then wo perfect Judgment is given by which the Defendant may be damag- 
ed; but it is otherwiſe in Hjectione Firme, or Writ of Dower, and a Writ 
of Inquiry of Damages awarded; For the Land and Dower are recovered 
by the Lf Fudgments, Jenk. 74. pl. 40. 

4. Execution was made after Allowance of a Writ of Error in Parlia- 
ment, It was moved that the Writ of Execution was ſealed betore 
the Writ ot Error taken out, and as Bail to it was not put in, it could 
not be a Superſedeas. The Court allowed, that where Bail is after- 
wards put in, the Writ of Error is a Superſedeas by Relation from the very 
ſealing of it, but as Bail was not yet put in, the time ot Service of the 
Execution was at preſent to be conſidered as Regular; But where in- 
deed no Bail is to be put in, the Writ of Error is a Superſedeas from the 


Sealing it. Barnard. Rep. in B. R. 176. Trin. 2 Geo. 2. Gurnel. v. 
Fawl, 


FF 27 
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(Ga. 3) By whom. 


Where ſeveral Perſons may have ſeveral Writs, or 
muſt all join. 


t. * quod reddat is brought againſt a Tenant ; he vcuc hes; 

Faudgment is given for the Demandant again the Tenant, and 
ſer the Tenant againſt the Vouc hee; They may have ſeveral Writs of 
Error upon this Judgment; the Vouchec may aſſign Error between 
the Demandant and the Tenant, but the Tenant cannot aſſign Error 


6 Z between 
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between the Demandant and the Vouchee. The Vouchee may hay : 
Prejudice by this Error, but not fo the Tenant, becauſe he has . 
vered in Value; It the Tenaar reverſes the i udgment, the Vouches 
thall have a Scire Facias to reſtore the Value; If the Vouchee prevails 
by Means of the Writ of Error brought by the Vouchee, the Tenant 
ſhall be reſtored. Jenk. 69. pl. 31. 
2. So where an erroneous Recovery is had againſt Tenant for Life, he 
in the Reverfion, and the Tenant fball have ſeveral Writs of Error, aud 
udgment tor one of them, and Execution thereof ſhall reveſt "their 
ſtares. Jenk. 69 pl. 31. 
Vent 165. 3. Error of a Judgment in Ejet# ment againſt ſeveral Defendants, and the 
_ 7 R. Nrit concluded Ad damnum ipſorum, which mult be againſt all, when jr 
Brell v. Ri appeared by the Record that the Fudęment was only againſt three, and 
chards S. C. that all the reſt were acquitted ; Per Cur. yet the Writ ot Error is well 
reſolved ac- brought, for all muſt join in the Wrir, which is only a Commiſſion to 
1 examine Errors; and ad da mnum ipſorum may be intended only of tho 
held that the =o were found Guilty, viz. that they were damnified by this Judg- 
Judgment ment. 3 Salk. 146. pl. 8. Ball v. Richards. 


onghr ro be 
reverſed apainſt, 


2 Keb $23. pl. 39. and $44. pl. 83. S. C. and the Judgment wholly reverſed 


4. If one Executor appears upon the Capias, and another makes Default, 
Judgment ſhall be againſt Both De Bonis Teſtatoris; And the Judg- 
ment being againſt Both, one only oug bs not to bring the Writ of Error 
bat Both muft join ; For the Judgment is ad grave Damnum of them 
all. 1 Salk. 312. pl. 17. Paſch. I Ann. B. R. Rouſe v. Etheringron 


3 


(H. a) Scite Facias ad audiendum. 


In what Caſes it {hall be ſued. 


Fol. 763 


Fitzh 1. T F thiſe Matters which are aſſigned for Error, appear to the 


Error, pl. Court to be no Error, nor Colour of Error, it ſhall not grant 
_— any Selre Facias. 18 ID, 6. 18. 19. Curia. 

H. 6 17. 

8. C. 

Ficzh. 2. Tf a Matter of Fact he aſſigned for Error, a Scire Facias 
1 ſhall be granted. 18 0. 6. 19. 


Trin. 18 H. 6. 17. S. C. 


3. In a Falſe Fudgment again/} an Abbot the Plaintiff was Monſait, 
and the Abbot had a Scire Factas againſt the Plaintiff ro thew why he 
ſhould not have Execution, and to have the judgment executed recturn- 
able ac 15 Paſch. at which Day the Platt appeared, and aſſigned his 
Errors, and tendered Sureties to ſue with Effef, and prayed a Scire Fa- 
cias againſt the Abbot co hear Errors. And the Opinion of the Court 
was, that he might aſſign the Errors againſt the Abbot, without ſuing 
Ry Facias againſt him, becauſe they had Day by the Roll. F. N. B. 
18. (F | | 

4. But if the falſe Fudgment abate for Default in the Writ, the Plain- 
tiff thall not have a Sci. Fa. ad audiend* Errores upon the Record cer- 
tified, and if che Plaintiff dies, if che falſe Judgment be given - 2 

tit 


end' Errores. F. N. B. 18. (G) 

5. Three Women and the Husband of one recovered Debt in C. B. and 

udgment affirmed in B. R. The Husband died. The Women ſued 
out 2 Capias againſt the Party without firſt ſuing a Sci. Fa. But ad- 
judged that a Sci. Fa. ought to have been firit ſued forth, becauſe per- 
haps the Defendant might have a Releaſe of the Husband who was 
dead to plead. Mo. 367. pl. 503. Mich. 36 & 37 Eliz. Ifam's 
Cale. 
6. 1) Car. 2. cap. 2. S. 2. Where any Fndgment after a Verdict ſhall Made per- 
be had by any Executor or Adminiſtrator, an Adminiſtrator De Bonis on perual by 
may ſue a Hei. Fa. and take Execution upon ſuch Fudgment. en. 

J. The Exchequer-Chamber doth not award a Scire Facias ad andiend“ a I 
Errores, but Notice is given to the Parties concerned. Vent. 34. Trin. 
21 Car. 2. B. R. Anon. in a Note. | 

8. A Scire Facias ad audiendum Errores went againſt the Executors, 
where the Defendant in the Writ of Error died. Vent. 34. Trin. 
21 Car 2. the Secondary informed the Court ot this as the Caſe of 
Thyn V. Cory. 

g. In an Iuformation qui tam & c upon 5 Eliz. for u/ing @ Trade con- 
tra Formam Statuti, and Judgment pro Quer, and Writ of Etror 
brought; Per Cur. in the Cafe of Indittinents, there needs no Scire 
Facias for the Party to aſſign his Errors, but a Rule is ſufficient, be- 
cauſe the Queen is always in Court by her Attorney-General; Bur a 
Rule in this Cauſe being moved for, the Court {aid they had order'd 
Precedents to be ſearched, but could find none, and therefore the De- 


ſendant in Error mult proceed as he can by Law. Trin. 8 Ann, B. R. 
The Queen & al v. Ford. 


(I. a) [Scire Facias.] 
Againſt whom it lies. 
[ Tertenants.| 


i.  F a Man condemned in an Aſſiſe be outlawed for the Fine of Fitzh Error, 
the King, and he brings a Mrit of Error to reverſe the Out- pl. 62. cites 
law ry only, there ſhall not be any Scire Facias againſt the Recoveror, 3 UI. 4. 39. 


becauſe the Outlawry is at the Suit of the King only. » . 
4. 40. 


2. But otherways it Had been if the Writ of Error had been Firz1. Er- 


brought of the Judgment and the Outlawry only, 7 . 4. 40. ror, pl. 62. 
cites Paſch, 
7 H. 4. 39. 8. 2 


3. Tf a Pan be outlawed at the Suit of a Common Perſon, and he * Fitzh Er- 
drings Error to reverſe the Dutlawry, be oughr to ſue a Scire Facias ror. A. 
againſt the Party. * 7 . 4. 40. 9 H. 4. 3. admitted, Contra 11 h. 1 70: 
49 | 


4. 39. S. C. 

4. 
.4- But if a Man be outlawed upon Proceſs at the Suit of A. who gr. Error, 
dies, and he brings Error to reverſe the Dutlawry, he ſhall not ſug pl. 44 circs 


a Scire Facias againſt the Executor, becauſe he cannot proceed up- 5 C. — 
a on . Utlaga- 
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vr. 1.9. on this Original, which is abated by the Death of the Teſtator, 
cites 8S C. 9 ID. 4. 3+ 


—— Fitzh. ; 
Utlagary, pl. 9. cites S. C. 


Br. Error, 5 Upon a ſorit of Error againſt che Heir of him that recovers, a 
pl, 42. cites Scire Facias lies againtt the Heir and Tertenants. 8 H. 4. 1). 


H 4. 18. ; 
S. C. —Fitzh. Error, pl. 60. cites 8 C. 


A Writ ot 6. A Writ of Error was brought to reverſe a Fine. Some of the 
Error was Tyſtices thought that it is the % Way to award a Hire Facias againſt 


brought to Tg? 
ever a The Tertenant, before the Court proceeds to Examination of the Errors, tor 


Recovery he may have ſomething to plead in Bar, as Releaſe Cc. and ſo fave the 
ſuffered in Court the Trouble of examining the Errors; and tho' the Judgment 


the Grand ought to be reverſed againſt the Party and Privy, yer the Plaintiff 


. . could not have Reſtitution till the Tertenant be made 23 by a Scire 


Queſtion Facias; for if he be otherwiſe ouſted he may have Aſſiſe. Dy. 321. a, 


was, Whe- pl. 21. Hill. 15 Eliz. 


ther there 
ought to be a Scire Facias againſt the Tertenants and the Heir ? The Heir in this Caſe is an Infant, 


ſo that it was inſiſted that if he be admitted to be a Defendant, he ought not to appear during his 
Minority, and there is no Remedy till his full Age. Per Curiam, It is not neceſſary in Point of 
Law, bur it ſeems to be the Courſe of the Court and that muſt be followed ; and it is reaſonable it 
Mould be ſo; becauſe the Errors upon a Recovery ſhould not be examined before all rhe Parties are 
in Court, and therefore there ſhould be a Sci. Fa. againſt the Heir and the Tertenants. 3 Mod, 
274. Hill. 1 W. & M. in B. R. Anon, 


J. Scire Facias on a judgment in Debt was brought æagainſt the Bail. 

, Ir was aſſigned for Error that it ig nt mentioned that Proceſs was award- 

ed againſt the Principal; and Judgment was reverſed, Cro. E. 111, 
pl. 6. Paſch. 32 Eliz. B. R. Herd v. Burſtow. 


8. Error atſigned was that the Bai! was taken in Execution without 


any Scire Facias iſſued out againſt him; This was held to be Error, 


and a Superſedeas was granted to deliier him out of Execution. 2 Bulſt, 


133. Mich. 11 Jac. Kirkby v. Ungle. 

2 Bulſt. 231. 9. In Caſe of a Sci. Fa. againſt an Adminiſtrator, the Courſe is to 

ou zu grant it ſometimes Cenerally againſt Adminiſtrator, and ſometimes againſt 

S. C& 8 P. ſuch a one Particularly as Auminiſtrator; Per Mann, Clerk. Roll Rep. 

by Man de- 23. pl. 32. Paſch. 12 Jac. B. R. in the Caſe of Harriſon v. Hukes- 

condary. ley. | 
10. The Writ of Sci. Fa. ancientiy was Special, naming the Tertenants, 
bur of late ſuch Courſe has been charged as appears by 8 H. 4. 18. and 
the Writ awarded generally, and when the Writ is General, Non te- 
nure is no Plea in Abatement; Per Bridgman. Bridgm, 72. Hill, 
13 Jac. . 

0 1. The Scire Facias againſt the Tertenant is not Ad audiendum Er- 
rores, but Ad audiend* Proceſſum & Recordum, and therefore he cannot 
plead in Abatement of the Writ but only in Bar; Arg. to which Twiſ- 
den and Windham inclined. Lev. 72. Mich. 14 Car. 2. B. R. in Caſe 

a o Wynn v. Loyd. 

Se. 164 12. Appellees of Murder were outlawed, and brought Error, and appa- 

3 rent Errors were aſſigned, but the Court notwithſtanding would not re- 

and 21 H. ;. Verſe the Outlawry till a Sire Facias returned againſt the Lords AMediate 

S. P. and Immediate. Sid. 316. pl. 1. Hill. 18 & 19 Car. 2. B. R. The 
King v. Tothill & al'. 

2 2 If a Writ of Error is brought 20 reverſe a Common Recovery, the 

N Court before Reverſel thereof ought to award a Scire Facias againſt tht 

upon this Tertenants, and this is not merely diſcretionary, but Ex neceſſitate fu- 


Motion was ris, for they may have a Matter to plead in Bar as a Races, C. 
Tg 
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Arg. and held accordingly per Curiam; for it is not only a Cautionary of Opinion 

Writ, but it is a legal Caution which in a Manner makes it neceſſary ; 171141 
Sed ad jornatur. 3 Mod, 119. Hill. 2 & 3 Jac. 2. Kingſton v. Her- — 4 
bert. 7 | was not Ex 


| - | Neceſſitate 
uris, but Diſcretionary. — Comb. 42. S.C. and per Cur. The Reverſal of the Recovery ought 
to be vacated; and it was ruled accordingly, Nift &c. — —S. P. in Error to reverſe a Fine, and 


argued that it is in the Diſcretion of the Court to grant it, and that it lies as well after as before 
judgment inthe Writ of Error, and of this Opinion was Newdigare Ch. J. and cited 8 H. 6. and 
4; E. 3. in Point, and that in D. 320, 321. no Scire Facias was awarded; Hill J. ſaid, chat it 

to have iſſued before, as in 21 E. 4, and 21 H. 4. in Error to reverſe an Outlawry, a Sci Fa. to the 
Lords Mediate and Immediate ; And Nicholas li doubted ; & adjornatur, Hardr. 163. Hill. 1659, 
B, R. Ford v. Bradſham. 55 | , 
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(L az) Examination of Errors. At what Time: 
After Execution Awarded. 


1. A Man recovered in Writ of Debt, and the Defendant brought Writ Br. Nonfoit 
of Error, and removed the Record in B. R. and there did vo- pl. 2. cites 

thing, by which the Plaintiff prayed Execution, and could not have it 8. C. 

without Scire Facias, by which he ſued Scire Facias and Alias, and 

the Defendant was twice returned Nihil, by which the Phiintiff bad Ca. 

Sa. and aſter Exigent, becauſe it was entered Quod Defendens exactus 

fuit et non comparuit, and upon the Exigent he came and tendered the 

Money to the Court as he ought, as it ſeems, and pray'd Hire Facias ad 

Audiendum Errores, and Superſedeas, and had it, becauſe the Exactus fuit 

et non comparuit was upon the Scire Facias of Execution, and not upon the 

"Writ of Error, and ſo he is not nonſuited upon the Writ of Error; And ſo 

ſee notwithſtanding the Matter above, they ſhall proceed upon the 

Writ of Error, and the Advantage ot it is not loſt, Br, Error, pl. 6. 

cites 9 H. 6. 13. ol | 

2. It the Defendant in Error ſues out a Hire Facias guare Execationem 
babere non debet, this is merely collateral to the Record removed, and yer 
by Matter ex poſt Fatto may become a Record, As if the Plaintiff 
upon the Return of the Scire Facias appears and pleads a Releaſe or 
other matter, as he well may, then this is a Record annexed to the 
firſt Record removed; But it upon the Return of the Scire Facias the 
Plaintiff appears und aſigus Errors, or has a Day given him to aſſign 
them, and upon this Record aſſigus his Errors inſufficiently, this Scire 
Facias is but a Piece of Paper filed to the Record, no Proceeding being 
thereupon. Velv. 6, 7. Trin. 44 Eliz. B. R. Crumwell v. Andrews. 

3. In Sire Facias ad Audiendum Errores, and Scire Facias returned, 
et quod Premonitus non venit, the Court without pleading will examine 
che Errors. Keb. 662. pl. 53. Hill. 15 and 16 Car. a. B. R. Moli- 
neux v. Nelſon. | Jud ding Writ of '% 

4. A Sci. Fac, does not lie on a Judgment pending a Writ of Error 
brought on that Judgment, but the Writ of Error pending is a good 
Plea to the Sci. Facias; and the whole Proceedings were ſet aſide on 
Motion as irregular, without driving the Defendant to an Audira Que» 
_ 2 Ld. Raym. Rep. 1295. Mich. 8 Ann. in Cam. Scacc. Ludlow 
v. Lennard, Fo 


— 
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(K. a) Horv it ſhall be joyned in Demurrer or Rejoin d. 
to the Extor aſſigned. | 


[In Nullo eſt Erratum. 


I. FF a Yan outlawed brings a Writ of Error to reverſe the 
Outlawry, and aſſigns Hts Errots, the King's Attorney ſhall 
not plead in Null eſt Erratum, and to a Demurrer, as they us d to 


do between common Perſons, but only upon the Alligument of the 
Error the Court hall give a Day to the King's Countel to maintain 
the Outlawry, and it is entered Curia adviſare vult till the Dutlawrp 


ig reverſed or affirmed. Mich. 14 Ja. B. R. per Curtam and 

- Clerks in Chapman's Caſe. 
* Though 2. I the Plaintiff in the Writ of Error atligns an Error in Fact, 
In — xg if the Defendant will put in Iffue the Truth of che Fact, he ought to 
Erratum rejoyn by Denial of the Fact, and fo join Iſſue thereupon, and ſhall 


leaded it 


A not any not ſay in nullo eſt Erratum, for by this he acknowledyes che Fact 
Confeſſion, alledged to be truè. Oper. 3 E. 6. T 7 E. 4 16. and T 9 E, 4. 
but Quali = 32. it ſeems to be intended. | 

becauſe iris» 3. But When an Error in Fact is aſſigned, it the Defendant wil! 
not an Error acknowledge the Fact to be [06 as alledged, and yet that by the Law 
aſſignable ; this is not Error he ought to rejoyn in Nullo eſt Erratum, for by this 


$6 = 2 he acknowledges the Fact, and yet that by the Law that 1s not 
in pl. 3. Exror. Oper, 3 E. 6. S. 7. | 

Paſch. 2 Jac. | | 

B. R. In Nullo eſt Erratum is a Demurrer, but is not a Confeſſion of Error in Fact no: 
well affigned. Lev. 311, Hill. 22 & 23 Car, 2. B R. —— A Writ of Error aſſigned Nonage in 
two of : x Defendants, where all appeared by Attorney, the Defendant pleaded In Nullo efl Erra- 
tum; The judgment was reverſed in toto, becauſe this Plea is a Confeſſion of this Matter in Fact, 
it being a Demurrer, and no ay left for the Demurrer to try it; but he ought to have pleaded to 
the Intancy, ſo that Iſſue might be taken upon it. Lev. 294. Trin. 22 Car. 2. B. R. Grell v. Rich. 
ards. A Demurrer in Law is never a Confeſſion of a Thing againſt the Record, but of that 
only which may ſtand with the Record; For otherwiſe his Conteſſion would be vain, and ſhould not 
bind the Court; Per Popham. Cro. J 12. pl. 15. Paſch. 1 Jac. B. R. 

When Error iu Fact is well aſſigned for Error, In nullo eſt Erratum amounts to « Confeſſion of 
the Fact, As if Infancy be aſſigned, the Plaintiff cannot plead In nullo eſt Erratum, becauſe by it he 
confeſſes the Infancy, hut he ought to rake Iſſue; But if the Party affign for Error that the Court 
did not fir, or that the Defendant did not appear, which Aſhgnments are of Matters oi Fact, but not 
well made, there In nullo eſt Erratum amounts ro a Demurrer ; Per Hale Ch. I. Revm. 231. Mich 
25 Car. 2. B. R. Okeover v. Overbury. | | 

+ Br. Error, pl 165. cites S. C. —— Firzh. Error, pl. 43. cites S. C 

+ Br. Error, pl. 93. cites S. C. — Fitzh Error, pl 45 cites S. C. 


Br. Error, 4 So if Error be alleged in the Body of the Record, tn Mullo 
pl. 93- ces eft Erratum is a good Rejoinder, for this ſhall put the Matter 
Fitch. Er. in the Judgment of the Court, the Record being agreed to be fo. 


ror, pl. 45. 9 E. 4. 32. 

cites S8. C. ; 

But otherwiſe it is of Error in the Record, As want of Capias, or the like, there he may fay 
In nullo eſt Erratum, and there if the Defendant will confeſs the Error, the Court ought not to re- 
verſe the Judgment till they be aſcertained of the Error. Br Error, pl. 165. cites +; E. 4. 16. 


Dye he 5. So If Error be alledged in a Matter of Record which is not ot 

the Body ot the Record, but in a collateral Thing as quod non habe- 

*Br Error, tur al iquod Recordum of Reſummons, in Nullo eſt Erratum ts 1 

pl. ; cites $00D Rejoinder, for if the {Ilatntiit in the Writ of Error docs = 
| Dr; 
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Error. 


rap a Diminution, and thereupon procure a Certificate from the $ ©: 
interior Court, that there is not any Re-fummons before the Re- 
joider entered, this Alignment 18 of no Effect, but void, inal⸗ 


Fitzh. Error, 
pl 45 
N 


much as thts 15 to be tried by the Record itſelf; and no Diminution + Fitch. 
can be al ledged atter the Rejoinder entered. 9 E. 4. 32. +7 E. 4. 16. Error, pl. 


for if the Oetendant will contels the Error pet the Court otght 33,8. 


not to reverſe the Judgment till they are aſcertained of the Error 
by the Record itlelt. 


Br. Error, 
pl 165. cites 


6. In nullo eſt erratum cannot be pleaded to an Error affizned en Fait, 8 C. 


but he ought to anſwer to the Error en Fait. Dy. 65. pl. J. Mich. 
z E. 6. in Caſe of Ld. Arundell v. Ld. Windſor. | 

J. Error aſſigned was, that the Defendant appeared per F. S. Attorna- 
tum ſuum, and that there was not any ſuch Perſon as F. S. in rerum 
Natura ; The Detendant pleaded In nullo eſt erratum, which is a Con- 
ſeſſion, and yet the Court held it no Error, becauſe it is againf# the 
Record, and the Party is eſtopped to ſay the contrary, but he might 
have aſligned that J. S. had not any Warrant of Attorney; and Judg- 


o 


ment afirmed. Cro. E. 665. pl. 18. Paſch. 41 Eliz. C. B. Croſſe v. 
Tyrer. 

5. The Parties leing at Iſſue, aud an Habeas Corpora awarded 
C. B. in which the Action depended, awarded a Superſedeas quia im- 
provide &c. which was dilivered to the Sheriff, and yet he returned the 
Fury, and the Cauſe was tried at the Aſſizes, and a Verdict for the Plain- 
tiff ; this Matter was aſſigned tor Error; the Detendant in Error plead- 
d in Nullo eft Erratum, and adjudged Error; For the Error aſſigned is 
a Matter in Fat depending cn a Matter of Record, and ſo the Plea 3s 4 
Confeſſion, that ſuch a Superſedeas was awarded, and delivered to the 
Sheriff before Trial, and conſequently after the Superſedeas delivered 
the Hands of the Sheriff were bound. Yelv. 57. Mich. 2 Jac. B. R. 
King v. Andrews. 

9. A Double Error in Tall was aſſigned; And per Holt Ch. J. The 
Way is to plead in Nullo eſt Erratum, and fbew the Dupiicity for Cauſe 
to affirm the 3 But if Apparent Error appears on the Record, 
notwithſtanding the ill aſſigning ot the Error in Fact by reaſon of the 
Duplicity, Judgment ought to be reverſed tor ſuch Apparent Error; 
bur no ſuch Error appearing here on the Record, the Judgment was 
affirmed becauſe ot the Duplicity of the Error in Fact; Per Curiam, 
12 Mod. 650, 651. Hill, 13 W. 3. Gibbs v. Walkley. 

10, Debt on a Bond, and the Plaintiff having had a Verdict and 
Judgment in C. B. a Writ of Error was now brought by the Detend- 
ants; and it was aſſigned tor Error, that one of the Defendants died be- 
fore the Day of Ni Prius; Strange for the Defendant in Error moved, 
that it appears on the Record that both the Defendants joined in bringing 
this Writ of Errer ; fo that the Error now aſſigned is contrary to the Re- 
cord, and conſequently an Error which the Plaintiffs are eſtopped to 
aſſign ; and therefore rhe Plea of in Nullo eſt Erratum is a Demurrer 
to it, and cites 1 Ro. Ab. 7158. pl. 8. And the Court being of this Opt- 
nion, the Judgment was affirmed. Gibb. 109, 110. Mich. 3 Geo. 2. 
B. R. Webb v. Plumner & al. 


{L. a) 


1 — — — 


Error. 


Diminution 
ſhall rot be 
alleged in 


ꝗꝓ— —— — 


(La) Diminution. 


Alleged; How. Not contraty to the Record. 


Y Yan cannot alledge Oiminution contrary ro the R 
A which is certified. Paſch. 4: El. B. R. ecord 


inferior Courts, Sid 40. 364. Shall not be alleged when it appears there is want of Continuance 


Sid. 348. 


Roll Rex. 
200. pl. 2. 
S. C. held 
accordingly. 


t Salk 266. pl. 11. Paſch. 3 Ann. B. R. in Caſe of Hale v. Clare. S. P. 


2. As ff in a Writ of Error it be certified that the Judgment was 
that Defendant lic in Mitericordia, the Defendant in the Writ of 
Error cannot alledge Diminution, lcilicer, chat che Record is quod 
N * — this is contrary to the Record certified. Palch. 

1 + + + 
y 3. Jf upon a writ of Error the Record be certified that a Chal. 
lenge was to the Sheriff tor Coulinage, and atter thereupon a Venire 
Facias to the Coroner upon Diminution, it cannot be certified that 
the Challenge to the Couſinage was atter che return of the Venire 
Facias, becauſe this is contrary to the Record before certified, for 
nothing can be certified but that which ſtands with the firſt Record, 


Trim. 13 Ja. B. R. between % 2nd Bet hell. 


4. It cannot be alledged upon a Bll of Exceptions, As to ſay that a 
Miniſter, as Sheriff &c. was examined which is omitted. Br, Error, 
pl. 50. cites 11 f. 4. 52. 65. 92. Per Huls. 

5. Error in B. R. of a Judgment given in Briſtom, inaſmuch as the 
Attachment was returned Tueſday was in Feſto Sancti Kdmundi, where the 
Feaſt was Wedneſday ; The Defendant alleged Diminution, that the 
Record is Tueſday the ſixteenth Day of Fuly, Anno 5 E. 4. in Feſto Sancti 
Hamundi, and fo theſe Words (Sancti Edmund:) void, and the reſt is the 
Day, and pray ed Wirit to certity it; And per Jenny and Laicon this 
Diminution is not good; For it is to Fallity the Record; For Dimi- 
nution cannot be alledged in that which is contrary to the Record. But in 
that which may ſtand with & c. But per Billing and Needham, this 
ſtands with it. Br. Error, pl. 168 11 2 4. 10. 

6. Aſſiſe was brought by A. againſt B. and others, and paſſed for A. 
and B. and the others brought Writ of Error, and aſſigned for Error 
the Miſnoſin:r of one of the Furors, but not How, and alſo that the Di- 
ferfin was found with Force, by which the Fuſtices ſhould treble the Da- 
mages, where it was not found if the Diſſeiſin was before the Statute of 
Forcible Entry or after, and to the firſt Error the Defendant prayed that 
it be amended, and to the-other Error he pleaded that in this, nor in any 
other Part ot the Record, In Nullo eff Erratum, and prayed that the 
Judgment be affirmed, and Day was given till che next Term, at 
which Day the Plaintiff ſaid that it appeared in the Record of Aſſiſe that 
they were at Iſſue upon two Matters out of the Point of Aſſiſe, and that the 
one was found, and the other not inquired, and yet Damages were given 
for all, and therefore Error; to which the Defendant alledged Diminu- 
tion, and prayed Writ to the Juſtices to certity it; to which the Plain- 
tiff ſaid, that at another Time he brough Sci. Fac. upon this Writ of Error 
againſt the Defendant, upon which he appeared, and the Plaintiff' aſſigned 
the Errors, to which the Defendant had pleaded In Nullo eft Erratum, and 
prayed that they proceed to the Examination of Errors, and upon this Day 
is given to this Term; and therefore Fudgment if he may now r 

Im 


— —— — — — 
— — 


Diminution, and after the Judgment was reverſed ; And fo ſee, that 
the alledging of Diminution thall not ſerve here; For per Danby and 

others, the Defendant before he pleaded oug ht to have ſeen that he had the 

whole Record except the Writ, Proceſs, Warrant of Attorney, and the 

like; Quod Nota. And fo ſee that the other may aſſign other Errors in 

another Term apparent in the Record, but the Defendant cannot then allege 
Diminution ; Quod Nota; And there it was argued if Judgment may 

be rever/ed for the Damages and fland for the Land; and it ſeems that 

No; and that it Aſſiſe be ta n by Parcels that it is Error; Quod Nota. 

Br. Error, pl. 12. cites 28 H. 6. 10. Lord Clinton v. Cliderowe. 

J. Error aſſigned was, for want of a Warrant of Attorney; The Plain- qo : 48. vii 
tiff in Error prayed a Certiorari to the Ch, F. of C. B. and another to the 295. Dor: 
Cuftos Brevium, and they both returned Non inveni aliquod Warrantum ; ell v. 

He who obtained the Judgment died. The Plaintiff brought another CHVn S. C. 
„ 0 , DE: a 8 that the Ch. 
Writ of Error by Fourney's Accompts againſt his Sn and Heir, who ap- ]. certified 
peared, and then the Plaintiff alledged - Diminution in hoc, that the Non invent 
Warrant of Attorney was not certified, and prayed a new Certiorari to the aliquod Mar- 
Ch. F. and another to the Cuſtos Brevjum; It was objected, that it ought 7m At- 
not to be granted twice in the ſame Action, eſpecially when the firſt - x5" 
has been returned by one who is a Judge of Record, (viz.) by the Cuſtos Bre- 
Ch. J who has certified, that Non inveni aliquod Warrantum, for vium certi- 
which Reaſon Diminution cannot be alledged in this Warrant of At- <4 Quod 
rorney, if another Certiorari ſhould be granted; But on the other ſide _ Do 
it was faid, that this Certiorari was only to inform the Court, and ——— 
that it it was granted, and the Judge ſhould certify, that Habetur Atornar, 
aliquod Warrantum, that Certificate would not be contrary to the 34 there- 
firſt, becauſe that was Non inveni aliquod Warrantum, both which |" 1 
may be true and ſtand together ; It ſeemed to Wray Ch. J. that it againſt the 
would be hard to grant a Certiorari, but if any Variance could be Detendaur [7 
alledged, it ſhould be otherwiſe, as was adjudged in Laſſel's Caſe, he appear- 
where it was certified that there was no Warrant ot Attorney, and he _— A 
afterwards, upon a Motion tor a new Certiorari, as in this Caſe, and the Queen, 


b 
becauſe the Original was between John Laſſels Eſq; Executorem and had it, | 
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Teſtamenti &c. where he was not named Executor in the firſt Certio— 2 * 
. . . 0 . 
rari, and upon that Matter a new Certiorari was granted. Le. 22. ele Wel 


pl. 28. Trin. 26 Eliz. B. R. Dayrell v. Thinn. | al Dora 

| was awarded 
againſt the Heir and Sci. Fac. after Errors aſſigned, upon which he appeared and pleaded, and alleg- 
ed Diminution in not certifying the Warrant of Attorney; whereupon the Defendant demurred. [+ 
And adjudged that he cannot allege Diminution, nor have new Writ contrary to the two firſt Cer- | 
tificates in the firſt Writ of Error. | 


8. In a Writ of Error, if they alledge Diminution of the Poſtea & Cro. E. 540. | 
Habeas Corpora, and there is none to be found, the Judgment is erroneous, PE 5 Mich. 


decauſe there is no Warrant to enter the Verdict on a Plea Roll. Gilb. hay Bk | 1 
Hiſt. ot C. B. 138. cites Cro. E. 340. Long v. Mitchell. the $ C. and 1 


the Court 
held it Error; Sed adjornatur. 


9. Error of a Judgment in C. B. becauſe there was not any Warrant of Bulft. 21. 
Attorney for the Plaintiff (the Judgment being tor the Detendant.) Up- ] 8 Hi 
on a Certiorari it was returned, there was not any Warrant of Atror- 2 Ping. 
ney in that Term; It was the Opinion of the Court, that it is ot rift in Error, 
material in what Term it be entered, ſo it be entred at all; and therefore that this 


it was commanded, that the Reverſal of the Judgment ſhould be ſtay- As, his 
3 5. 8 Fault and 
ed until it was certified; and thereupon the Parties compounded. Cro. Neglect, 
J. 277. pl. J. Paſch. 9 Jac. B. R. Smith v. Skipwich. that the 
Judgment 
for the Reverſal was not entred of Record; For if the ſame had been entred, then this Motion had 
deen prevented, but for this Omiſſion a Certiorari was granted by the Rule of Court. TY 


n B 10. In 


Error. 


ro. In Error upon Iaditiments to reverſe them, it the Error be a 
figned in the Outlawry only, Diminution may be alleged, there being ch. 
ly a Tranſcript of the Record; Per Fleming Ch. |. Bulit. 181. Pusch 
10 lac. B. R. in Caſe of Baker v. Baker. . 
11. Error was brought of a judgment in Aſſumpſit in C. B. Alter 
the Record certified, the Plaiacitt in Error alledged Diminution or 
want of an Original, which was ceritfied and entred, and then he aligned 
tor Error a Variance vetwixt the Original and Declaration, (as in Truth 
there was, for the Original was vicious) and he brought a Sci Fs. 
ad audiendum Errores ; The Defendant ſuggeſted, that there was ans. 
ther Original, and that the Plaintiff in Error had procured an ill Ori. 
ginal to be certified, and thereupon the Defendant prayed à Certiorari ty 
certiſy the ter Original, which was granted; tor though one Perſon 
can have but one Certiorari, yet ſeveral Perſons may have ſeveral Writs 
to certify. Cro. J. 597. pl. 20. Mich. 18 Jac. B. R. Johns v. Bowen. 

12. In the Venire Factas to the Sheriff of F. the Word Vicecomiti wat 
omitted, and yet the Sheriff of S. returned the Panel, ana his Name was 
endorſed, this was held Error; but becauſe on the Roll the Writ was 
awarded V icecomiti S. and the Omiſſion in the Venire Facias was the 
Detault of the Clerk, it was agreed it ſhould be amended ; and Judg- 
. — Nili &c. Cro. C. 595. pl. 12. Mich. 16 Car. Sloper 
v. Child. 

13. Error was aſſigned to reverſe a Judgment in Ejedt ment after Ver. 
dict, that the Demiſe was laid before the Plaintiff bad any Title, as pon 
rh Record appeared, For the Demiſe was on the Eſſoin-Day, and the 
Declaration was of the ſame Perm; But per Curiam, this being after a 

„Verdict the Chiet Juſtice ſaid, that it the Plaintiff in Error would take 
Advantage of this Matter, he thould have alledged Diminution, and 
procured the original Wrir to be certified, and it that was returnable 
before the Plaincilt's Title it would be Error. Carth. 238. Mich. 3 
W. & M. in B. R. Cook v. Darbiſon. | 

14. 1x inferior Courts no Diminution can be alleged. 12 Mod. 536 
Trin. 13 W. 3. Lancaſter v. Lovelace. 


— —— — 


(M. a) Diminut ion. 


Certiorart. 


8. C. cited x. F'TER in Nullo eſt Erratum pleaved, the Court to inform 
Noy 995 * \ their Conſciences may award a Certiorart to amend the Re- 
Rep. 471. Cord. Palſch. 11 Id. B. R. Co. 5. Biſhop 37. b. 

Mich. 22 

lac. B. R Anon S Þ though they cannot have it Ex Rigore Juris, becauſe they have had Certio- 
rari at the Suit of the Party, but tliey may have C-ritorart ad informandam conſcientiam ex Gratis 
Curiz ; And Ley Ch. J would have amended the Record, and then it was ſaid, that in the Exche- 
zuer Chamber they might move for a new Certiorari, and there they would certify it according to 
the Amendment; Ang one Molineur's Caſe was cited, where, upon Error in C. B the Record 
was amended here in B R by the Record itfelt which was brought hither, and by a Clerk of C. B. 
which was done alſo by Advice of the Court of C. B. concurring with them. Lat. 2 52. Felton 
v. Weaver, S. C. accordingly, - 


* : Zulft, 2. So after Jn Nullo eſt Erratum pleaded, the Court may i 
71. Paſch. ward a Certiorart co reverſe che judgment. Paſch. 11 Ja. B. B. 
Halle between * Hun/ley and Ocbarn adjudged. Co. Lib. d Entries, Fol. 
Alport, S. P. 267, 268. Boſwell's Ca/e. And Fol. 24 Downa!'s Ca e. AY. 


—_— TT: 65 


— — — — 


Laucaſt and Loa. Mich. 2 Cat. between 17e aud 


Felton AaDJUDgen, 4nd ons 
Jutratur Pil. 1 Car. Rot. 547. B. N. d. „eg & 


. 
and a Ger- 
tiorarĩ was granted. 


;. If after In I2ullo eſt Erratum pleaded another Part of the Re- Roll Rep, 
record 18 brought in by Certiorari, and made ot Record, there the !=. pl. 26. 
Court ought to reverſe the Judgment, it the Matter ſo requires. Cob. 4 — 
5 Biſcop 37. b. My Reports, 14 i a., between the * Biſhop of was rever- 
?«cbefter and Young aDJUdged, which Intratur JAalch. 33 El. 04 
Abt. 361. — 8 
the Biſhop of Rocheſter, S C. but S. P. does not appear. = 


4 After in Nullo tft Erratum pleaded, if one Party allege upon Jo. 139, 85 
Record a Diminution of the Record to reverſe it, and prays a Certi- 21,8. 


reſolved that 


orari ti certify it, and thereupon a Mrit of Certiorari is ſued out, the Cerriors- 
and the Record thereupon is certified, but betore it is entered of Re- ri was not 
cord the Court is informed of this Matter, this thall not be received, well award- 


becauſe it comes in by the Prayer of the Party after in Nullo eſt c 0 


Ertatum pleaded, which is not to be allowed, but upon Jaforma- AS 


tion to the Court the Tourt may grant it. Mich. 2 Car. be- Fol. 555. 
tween Weaver and Felton, B. R. adjudged, and ſuch Certificate 
diſallowed, and a new Writ of Certiorari granted by the Court, a zue 
which Intratur. Dill. « Car. Rot. 547. and then the Record of | : 


neither the 


t the Biſtor's Caſe was ſhewn to the Court where the Octcnvant plant nor 
did not plead in Mullo eſt Erratum, as the Boak ts Co. 5. But — — 
it paſſed againſt the ODetendant by nil dicit, and after Dimmution 532 403 


vn — Diminution; 
alleged, as it is in the Book. For by the 
Joinder 
they allow the Record; andes Nota is there added, that Biſhop's Caſe in Coke does not agree 
with the Record; For there the Defendant had not joined in Nullo eft Erratum, but did not ſay any 
thing, Idzo remaner inde inde ſenſus. — Nov $3, 84 S. C. held accordingly, but yet the Court 
fx Officio may award a Certiorari ad informand' conſcientiam, and that which is certified ſhall be 
annexed to the Record, and is called a Rider-Roll, and ſays ſee 22 E. 4 46. a 28 H.6. 10. Dy. 32. 
boE 4 32. b. And noe in Chapman's Caſe the Difference is, if a Diminution be alleged in a 
Thing collateral, as Warranty of Ar orney, or any mean Proceſs that is not of the Body of the Record, 
io Diminution may be alleged after in*'nu'lo eſt Erratum ; But otherwiſe it it be of the Subſtance and 
Part of the Record itſelt, As if returned in the Detinue only, where the firſt Action was in the De. 
- and 2 an d fays fee 1 H. J 21. which reconciles many Differences. Lat. 152. Felton . 
eaver, 8 C. 
The Word (the) ſhould be omitted, and it ſhould be only (Biſhop's Caſe,) and is at 5 Rep 


7. 4 


In Treſpaſs in B. R. Judgment was given for the JIfaint(f 
bp Octault, and a Writ of Error brought in Camera Scaccaru, 
und there ailigned for Error, chat there was not any Wric ot Iuquiry 
t Damages filed, and upon a Writ of Certiorari certified that there 
was hot any ſuch Wric, yet after another Certiorari granted, ann 
upon this che W ric ot Enquiry certified, and upon this the Judg⸗ 
mcut aftirmed, Pill. 5 Car. between Roror aud Hſcourt, adjudged. 
6. (S ft a Wrir ot Right in B. R. after Judgment a Writ of 
Error is brought in Camera Scaccartt, and the want ot Continu- 
aces athign'd tor Error, and upon a Certiorart the want of Con- 
Uillatices certified; Bet after upon another Certiorari the Con- 
mumances were certificd, and upon this the Judgment affirmed. 
Dil, 5 Car. between Warervouſe and Crply adjudged, and a like 
Cale between Travis and Scot. | 
In an Action upon the Caſe in Banco, Hill. 6 Car. and Jadg- Error of «| 
ment after given for the Plaintiff open Demurrer, and upon this a {gpm 
Writ ot Error brought and athgned for Error, chat there was nor Wks 6 The 
ay Original in the Cauſe de II. { H1iJl.]J 6 Car. and upon a Certtorart Plainif in 
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Error aſſigu- it Wag certified accordingly ; und upon this the plainti fr "a Th, 
ed for Error there was an Original in the tut Caute ac b. | Paſch. | 6 Car and hos 
And tor 


t of Ori- ; : 
gin "wad the Non-appearance of the Detendant upon the Return of the Summon 
f $ 


ad a Certi- a Capias awarded returnable T 6 Car. and an Alias returnable \ 
orari, upon 6 Car. and a Pluries returnable H. 6 Car. upon which the Detendar: 


which it was appeared, and the Plaintitt declared, and the Detendant pl 
i | | b pleaded 
certincc and upon this prayed a Certiorari to certify che Original, which tz 


that there Ko. * 
was no Ori- certified accordingly, but none ot the other Writs, nor any Contind 
a4 


gival ; Af- ance is certified between Paſch 6 Car. and Hill. 6 Car. ana ſo a O 
terwards the cantinuance of the Suit tor what appears to the Court, Mlch 


N 13 Car. B. R. between ones and Coogan üdjudged, and the firſt 


the Court of Judgment reverſed tor this Cauſe. 

Chancery, : : | | 

and upon Aſſidavits that Inſtructions were ven to the Curſitor for aa ( Yicinal, hat they were lof 
the Court of Chancery allowed that the Original ſhonld be ſuoplied ; upon which the Defendant is 
Error prayed another Certiorari, and an Original was certihed of the fame Term in which the De. 
fault K you Original was certified before; and now 1t was mov-n by Mr. Broderick, that this Was i 
regular, for before the ſecond Certiorar! was returned, the Defendant ought to have given a Cop " 
the Original to the Attorney of the Plaintiff, and the Ma'ter informed the Court that the Courſ, 
was ſo when the ſecond Original certified was of another "Term, hut it being in this Caſe of 1 
- the Motion was allowed. Comyns's Rep. 118. pl. 83. Paſch. 13 W. 3. B. R. Sir Richard 

vin v. 


Godb. 40% 8. In a Writ of Error, if Error be aſſigned in the Original, and 
pl, 483. 8 C thereupon a Certtorart is granted and an Original is certified, 


adjornatur, 


2 Roll Rep, which is erroneous ; after the other Patty prays a Certiorari for 
352, 383. another Original; and thereupon a otner Original is certified, 
S. C. but no which is d good Driginal; aud atter in Mullo eff Erratum 1s 
Judgms"t. pleaded, the Court oũgyt to trend that the Zungment was niven 


— In aWrit 


of Error at. Upon the goon Original, and not upon rye erroncous Original, 
ter the Re- AND (0 oUght to aftirin the Zudgment; for they ought to 1ntend 
cord remo- more tavourabip tor the Judgment, and to intend tr to be well 
ved, Dimi- given. 21 Ja, between Crouch aud Hains. B. R. ad: 


nution of the =. ; : of 

Original was JUDYED in A Writ of Error, 

alleged, and 

there it was pretended that Judgment was g'ven uvon another Original, and one of the Originals was 
before, and the other after the ſudgmeut; and there the Judgment was reverſed, becauſe it cannot 
appear to the contrary but that the ſudament was given upon the latter Original; Arg. Godb. 458. 
cites Paſch. 25 H. 8. Rot 25. Plot & Ux' » T-eventry. 

In an Action upon the Cate brought uon an Aſſumpſit, Error aſſigned was, becauſe that no Place 
was limued where the Payment ſhould be made; The Original was, that the Promiſe was in Conſide- 
ration that the Plaintiff did lend to the Defendant o much, he at London did promiſe to pay the ſame 
to him again; There were two Originals which bore Date the fame Day, Judgment was in that 
Caſe for the Plaintiff, and the Detendant brought a Wrir of Error, and alleged Diminution of the 
Original, then the other Original was certified; The Defendant in the Writ of Error ſaid, that the 
Original upon which the Kecovery was grounded, was an Original which had a Place certain; The 
Judges did affirm the ſame to be the true Original which did maintain the Judgment, and agree with 
the Proceedings, otherwiſe grear Miſchief would follow; Arg Godb. 458. cites Trin. 18 Jac, Kot 
1013. Bowen v. Jones. 2 Roll Rep. 353 8 C. cited —— S. C. cited Godb. 306. 


Sty. 176. 9. So in a Writ of Error, if Error be aſſigned in the Original, 
er 1649 and upon a Certtorari grantea, an erroneous Original is recur: 
3 ed, and upon this in Nullo eſt Eacum is pleaded, and after the 
S. C. and per COUrt ad informandam conſcientiam grant another Certiorart tot 
Roll Ch. J. another Original, and upon this a good Original is certified, the 
the Cerec Court ought to intend that this 15 the Original upon which the 
4 Set inter Judgment was given, in favour of Judgments which ought to be 
partes prz- ltended to be good, Mich. 1649. between Kerton and Avery, AN 
gict', bur the Judgment in Banco attirined accordingly. Jntratur Mich. 
the Certih- 23 Car, Kot. 239. 


cate is inter 
Parties prædict', and the Court may take the right Original that is certißed, and the Judges * * 
- 
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„ p : © Ys 
bound by the Plea 1n nullo eſt Erratum that is pleaded, but may grant a new original Writ of Error, 
but the Party cannot require It, for he is concluded by his own Plea, and it he diſcontinue his Origi- 


nal he may have a new one, but not it he plead, and the Certiorari is good and well certified, and 


therefore Judgment ought to be affirmed ; Per Roll Ch. J. and Jerman, Nicholas and Ask to the ſame 
Eflect, and fo Judgment was athrmed, 


10, Where Two take the Tenancy ſeverally, and plead in Bar, if the Br. Aſſiſe, 
Aſſiſe inquire of the Bar before that they inquire of the Tenancy, this is 1 $7. cires 
Error, and as to the Point of the Tenancy not inquired, the Defend- Fo 
ant of this alleged Diminution, and prayed that it be certified, alleg- 
ing that it my enquired ; and had it &c, Br, Error, pl. 52. cites 

H. 4. 67. 65. 

+ Te 7 Defendant pleads in Nullo e Erratum, there he cannot 
allege Diminution 3 For by the Iſſue they are agreed that there is the whole 
Record. Br. Error, pl. 166. cites ) E. 4.25. 

12. If the Fuſtices of C. B. or other fuſtices upon the Writ of Error 
will not certify all the Record, then the Party who ſues the Writ of Er- 
ror may alledge Diminution of the Record, and pray a Writ unto the Juſ- 
ices who certified the Record before, to certify all the Record. F. N. B. 

25. (A). 

5 br a Writ of Error is brought in C. B. of a Judgment in an 1 * 
rior Court, and the Fudgment is there affirmed, and then a Writ of Er- 
ror is brought in B. R. on the Fudgment ſo affirmed ; In that Caſe no Di- 
minution can be alleged of the Record in the Interior Court; tor now 
the Judgment in C. B. is only in Queſtion ; So Reſolved Paſch. 20 Jac. 
B. R. Banniſter v. Kennedy F. N. B. 25. (A) in the new Notes 
there (a). 

*% lr in a Writ of Error upon a Fine, an Error be aſſigned in the 
Proclamatiotzs,, upon which à Certiorari goes to the Cuftos Brevium, and 
upon his Certificate it appears that two of the Proclamations were made in 
one Day, but it appears in the Chirograph Office, that all the Proclamations 
were duly made, Wray Ch. J. held that the Detendant ought to have 
his Prayer ; For the Chirographer makes the Proclamations, and is the 
principal Officer as to rhem, and the Cuſtos Brevium, having only an 
Abitra& thereof, upon the Prayer of the Defendant, a new Certiorari 
was directed to the Chirographer, who having certified the Proclama- 
tions duly made, and upon Examination of the Clerks of C. B. by the 
Juſtices in B. R. who anſwered according to what was ſaid by Wray 
Ch. J. they awarded, that the Proclamations with the Cuſtos Bre- 
viam ſhould be amended according to thoſe in the Cuſtody of the 
Chirographer. 3 Le. 106, 107. pl. 157. Trin. 26 Eliz. Rag v. Bowly. 

15. In Error the Plaintiff prayed a Certiorari to the Cuftos Brevium to A Writ of 
certify an Original Writ upon which a Common Recovery was had, and it 8 
was granted him, and the Cuſtos Brevium certified that there was no. —_— 
Original, and atterwards the Defendant prayed another Certiorari, and atter the 
had it, Le. 22. in pl. 28. Trin. 26 Eliz. B. R. Arg. cites it as the Caſe Plaintiff had 


of Ld, Norris v. Braybrook. 23 y 


erratum ; For this Plea of in Nullo eſt erratum goes only to that which is contained in the Body of 
the Record, and not to any Collateral Matter, as Warrant of Attorneys. Le 176. in pl. 246. Hill. 
31 Eliz. B. R. Wray Ch. ] cites it as a Caſe greatly debated between Norris and Braybrooke. —— 
Mo. 95. pl. 235. Paſch 12 Eliz Brabrooke's Caſe, S. C. but S. P. does not appear. Ibid, 125, 
pl. 271, S. C. but S. P. does not appear. 


16. Aſter Aſſignment of the Errors, and in Nullo eſt Erratum plead- 
ed, it was moved that there was a manifeſt Error in the awarding the 
Venire Fac. and prayed a Certiorari to certify it. Popham held ic not 
grantable ; For though ſometimes in Afirmance of a fudgment, it is 
uſed in ſuch Caſe to award a Certiorari to inform their Conſciences, be- 
cauſe they would not reverſe a Judgment if it could be helped, yet 
never was it grantable to avoid a Fudgment ; For it is the Folly of the 
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Party that he did not procure it to be removed betore the Errors af, 
ed ; Burt the other Juſtices held e contra, that it is grantable as ©, F. 
the one Caſe as the other; and awarded accordingly. Cro. E. 836 2 
pl. 9. Trin. 43 Eliz. B. R. Winchcomb v. Goddard. | ; 
17. Error upon a Fudgment in Trover againſt Husband and Wite, of 
Trover and Converiion by the Wite, and ſeveral Errors aligned, 
which were all over- ruled; after wards, upon a Suggeſtion that there Was 
not any Bail entered for the Wife, the Court was moved for a Certigrari. 
it was objected againſt the granting it, that the Plaintiff” in Error ba 
ig ne ſeveral Errors, but not this for one and that the Defendant had 
pleaded in Nullo eft Erratum, and the Record is examined, it is now tg, 
late, eſpecially as it is to reverſe a Record, but peradventure upon 
ſuch a Suggeſtion, to help a Record in Affirmance of a Judgment, the 
may award a Certiorari Ex Officio. Bur the Court held, that thou h 
the Plaintiff in Error cannot aſſign this for an Error after in Null» eſt 
Erratum pleaded, yet the Court for their own Information may Ex Officio 


$37, 


' award ſuch a Certiorari upon ſuch a Suggeſtion after that Plea Pleaded 
5 


| and A F. N. Was __ Cro. J. 5. pl. 6. Paſch. 1 Jac. in Cam, 

| cacc. Cox. v. Cropwell. | 
22 of 8 18. A Venire Facias was returned in the Time of Dueen Elizabeth, and 
by Nil eit the Hab. Corpora Furatorum was ſummoned in Curia Noftra, whereas i; 
in an Action out to have been in Curia nuper Reginæ; For there was not any Sun. 
of Debt en mons in the King's Court which was moved to be a manifeſt Error, as 
_ and was reſolved in the Caſe of Rnowls v. Beckingſhaw in Cam. Scacc, 
aired yay whereſore it was prayed that Certiorar: might be awarded to certify i 
in the Ad- which was granted, (Popham abſente.) Bur atterwards it being moved 
jaurnment of for Stay thereof, (Popham being in Court) becauſe it was in the Diſcre. 
the ung on tion of the Courr to award it or not, it being atter in Nullo eſt Err. 
Befedant tum pleaded, and in Diſaſirmance of a fudgment; theretore all agreed 
ended in that no Certiorari thould be awarded, but that a Superſedeas ſhould be 
Nullo eſt er- made tor Stay of that which iſſued before; and Judgment was affirm- 


eons hg ed. Cro. J. 138. 141. pl. 16. Mich. 4 Jac. B. R. Read v. Potter. 
a Motion vas made for a Certiorari to certify them; the Court doubred at firſt whether they ſhould 


grant it after in Nullo eſt erratum pleaded, becauſe it was in order to reverſe, and not to affirm a Judg- 
ment; but at laſt it was adjudged, that it might be granted to inform the Truth as well ſor the Reverſal 
as in Afirmance of the Judgment; and awarded accordingly Cro. J. 445. pl. 24. Mich, 15 Jac. 
B. R. Anon. 


19. A/ter in Nullo eff Erratum is pleaded the Defendant cannot al- 
lege Diminution, becauſe there is 4 Pre I ue before 5 Per Cur, Godb. 
267. pl. 368 Hill. 13 Jac. B. R. in Caſe ot Brook v. Gregory. 

20. A Man cannot allege Diminution of any Thing which appears it 
the Record to be true; Per Cur, Godb. 267. pl. 368. Hill 13 Jac. B. R. 
in Caſe of Brook v. Gregory. | : 

21. It a Writ of Error be brought upon a Fudgment in B. R. in Ire. 
land in a Writ of talſe Judgment upon a Judgment in the Toulſil, (which 
is the Court of the Mayor and Aldermen ot Dublin) and it is aſſigned 
for Error that there was no Plaint entered in the Juul, and that thele 
Words, Per quod Actio accrevit were omitted in the Concluſion of tht 
Declaration; It the Defendant alleges Diminution, yet he ſhall not have 
a Certiorari to the Ch. F. of B. R. in Ireland to certify the Reſidue ot the 
Record &c. and that if any Part of the Record be not before him, that 
he /Lould write to the Mayor and Aldermen to certify it, and that he ſhould 
certify it to this Court; for by his Plea ot in Nullo eſt Erratum in B. R. 
in Ireland he has admitted the Record well certified by the Mayor 
and Aldermen, and this Court has no Authority to require the Court 
ot B. R. in Ireland to write to the Mayor &c. and the Judgment ol 
B. R. in Ireland is only here in Queſtion. Such Writ being iſſued a 


Superſedeas was granted to the Whole, though it was prayed yo 
the 


— 
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the Superſedeas ſhould be as to the Interior Court only. But at another 
Pay it being moved, that there might be a Certiorari as to the Words 
Per nod &c. it was granted. 3 Danv. 17. pl. 11. cites Palm. 285. 


Paſch. 20 Jac. B. R. Baniſter v. Kennedy, 

22. Ina Writ ot Error in the Exchequer-Chamber upon a Judg- 
ment in B. R. it was aſſigned for Error that in the Bill the Plaintiff 
j-clared on a Leaſe for three Tears, but in the Plea Roll, upon which the 
Iiſve was joined, and the Record ot Niſi Prius, zt was upon a Leaſe for 
fv; Years, fo that the Bill and Declaration vary, and Diminution be- 
ing alleged by the Plaintiff, a Bill was certified, in which it was only 
or foe Tears ; upon which the Defendant had another Certiorari, and 
thereupon a Bill was certified, wherein he declared ot a Leaſe for five 
ars, which warranted the Declaration upon the Roll and the Niſi 
Prius. It was held by all the Juſtices and Barons, that the ſecond 
Certificate upon Diminution alleged by the Detendant ſhould be re- 
ceived 3 for that warranting the Roll and the Record of Niſi Prius, 
{hall be intended the true Bill, and the other a fictitious one, Cro. C. 
91. Trin. 1 Car. Howell v. Thomas, 

23. Diminution does not lie after in Nullo et Erratum is pleaded, for 
it is repugnant to the Plea, which goes to the Whole; tor this Plea 
implies and refers to the Errors aſſigned by the Plaintiff, which being 
the Iſſue between them, no other can be aſſigned ; and after Iſſue join- 
ed, ſuch new Matter is not to be alleged. But if the Original be re- 
turned, upon a Writ of Diminution, after In Nullo erratum pleaded, | 
the Court will not rejeEt it. Jenk. 164. pl. 13. | 

24. In a Writ of Error upon a Bill of Exceptions, the Plaintiff can al- 4 
lege no Diminution ; For he mutt hold himſelf ro the Matter of the 
Bill fealed, and if it be not there it was his Folly to omit it. 2 Inſt. 

27. 

? 25, Error of a Judgment in C. B. in Eie&ment upon Non ſum Infor- 
matus, arid the Error aſligned was, that it appeared by the Record that | | 
the Declaration was before the Plaintiff had any Cauſe of Aion ; it was "1 
{aid it doth not appear fo, but that if that was true, then there was a 
wrong Original certified ; whereupon a Certiorari was prayed and 
granted to certify the true one, it being in Affirmance of a judgment 
which ought to be favoured. Style 352. Mich. 1652. B. R. Jen- 
nivgs v. Downs. 

26. Writ of Error was brought #pon a Fudgment given by Fuſtices of 
Ojer and Terminer ; The Error aſſigned was becauſe there was no Ad- [| 
1orrnment. And upon great Debate, it was ruled that Writ ſhall be [i 
directed to the Juſtices to ſupply this Diminution. Sid. 4o. pl. 3. Paſch. | 
13 Car. 2. cited by Windham J. as adjudged in Sampſon's Caſe. [ 

27. Diminution cannot be alleged upon a Writ ot Error brought up- '| 
on a Tudgmcnt in any Inferior Court; Per Cur. Sid. 40. pl. 3. Paſch. | | 
13 Car. 2, B. R. Redding's Caſe. ! 

28. After in Nullo eſt erratum pleaded, none may have a Certiotari to ' 
diſaffirm the Judgment, but contra to affirm it; though when it comes 
in Advantage it may be taken of Errors, and though the Plaintiff may | 
have it betore without Motion, yet not atter ſuch Plea pleaded. Keb. 

225. pl. 41. Hill. 13 Car 2. B.R. Furoage v. Norton. 

29. Diminution may be alleged in Wales, and out of the Courts in 1 0 . 
Counties Palatine, but not in Ely, for that is only a Royal Franchiſe. 8 C if 
Sid. 147. pl. 5. Trin. 15 Car. 2. B. R. Smith v. Smith, [ 

30. In Dower in Nullo eſt erratum was pleaded. Ir was aſſigned tor . 
Error that it Was againſt an Infaut who appeared by Attorney, when he | 
!hould have appeared by Guardian. Per Cur. though it be alter in | 
Nullo eſt erratum pleaded, yet we may grant a Certiorari ad inſormand' 

nicientias ; and a Dowager is a Kind of a Purchaſor, 7 Mod. 104. 1 
Mich. 1 Ann. B. R Wood v. Branford, 21, Where ' 
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31. Where the Defendant has joined in Execution no Certiorati i, , 
cel{ary ; neither is it, unleſs the Party, when he aligns Errors Rs 
it tor for want of Original &c. Keb. 735. pl. 1). Trin. 16 Car. 2 . N 
Swain v. Shin. 1 N 
32. A Certiorari to Ireland after in Nullo eft erratum ple 
held grantable ar the Prayer ot Vi Defendant in Error, 5 os 
dum Curiam, and when returned, it will appear if the ſame Re nw 
or not. Show. 214. Paſch. 3 W.& M. Price v. Harſtong, 22 
33. No Diminution can be alleged F a Record of an Infericy Cy 

7 Mod. 103. 7 l _ B. R. SY Noyer's Caſe. B 

' 112, 34. Upon a Writ of Error in B. R. the Want of an Oris; 
4 ape Boy aſſigned 1or Error, and the Defendant, before the Ras of A, nating 
natur. — ri, came in gratis, and pleaded a Releaſe in Bar. The Plain in . 
8 ror demurred, and the Detendant 3 in Demurrer; this Releaſe 
the Argu- Was agreed to be miſpleaded tor Want of a Venue ; then the Queſtion 
ments of the was, Whether the Court Ex Officio, might award a Certiorari that it 
Judges, and might appear whether there was an Original or not; Holt Ch. ]. held 

held accord- they could nor, becauſe the Detendant, by pleading a Releal; 
ingly by a 3 , nap 3 S AT e, had 
three Juſ- admitted the Want ot an Original; beſides, the Queſtion was nor 
tices, contra Whether Error or not, but whether barred by the Releaſe or not 
Holr. and therelore the Court cannor depart trom the Point referred to their 
4 3 Judgment ; tor it they do, then they give Judgment on the Certiorari 
8. * 1 and depart trom the Plea and Demurrer, and joined in Demurrer, Bur 
judged the the other Judges were of a contrary Opinion, viz. that the Act of the 
lea naught Parties might torecloſe themſelves, bat not the Court; tor they are to 
= qe give Judgment upon the whole Record, and may award a Certiorari 
ofa 1c ad intormand” conſcientiam. 1 Salk. 268. pl. 15. Trin 3 Ann. B. R. 


and then fr 

amounted Carlton v. Mortagh, 

to a Confeſh- 

on of the Error. But as to the granting a Certiorari a Rule was made for hearing Counſel. _——— 

3 Salk. 399. pl. 3 S. C. and 1n arguing the Demurrer it was admitted that the Plaintift could not 
ray a Certiorari to certtfy whether there was an Original or nor, becauſe the Defendant had con- 

teſſed by his P.ea that there was none, the Fault being cured by the Releaſe of Errors, and there- 

fore doubted whether the Court could award a Certicrari, ard without it they could not reverſ: the 

Judgment. S. C cited 1 Salk. 270. 


25. Error was brought on a Judgment in C. B. and Want of an Ori- 
ginal aſſigned ; The Deſendant in Error came in Gratis, and alleged Di- 
minution, and prayed a Certiorari, and thereupon à variant Origina! 
was certified ; Upon this he came again at the Day given, and ſuggeſted 
another Original of ſuch a Term, and prayed another Certiorari. This 
appearing on the Maſter's Report, the Queſtion was, Whether it was 
regular? And per Holt Ch. J. If a Record below be of Eaſter Term, and 
a Want of Original be aſſigned tor Error, the Defendant may allege Dimi- 
uution, and then a Certiorari goes to the Cuſtos Brevium only 10 certify as 
Original of Eaſter Term, that being the Term of which the Placita is, 
It then the Cu/tos Brevium certifies a wrong Original, or that there is #0 
Original, then the Defendant may come and ſuggeſt, before in Nullo ef 
erratum pleaded, that there is an Original of another Term, viz. Hill, r 
Aich. and then there muſt go a Certiorari to the Cuſtos Brevium to certify 
that, and another to the Ch. F. of C. B. to certify the Cominuances. Allo 
it the Cuſtos Brevium certify a wrong Original of the ſame Term the Pla- 
cita 6s of, it has been held, the Defendant may ſuggeſt there is a right 
Original even of that very Term; and when both are before che 
Court, the Court will apply the Record to that which is a good Ori- 
3 1 Salk. 266, pl. 13. Trin. 3 Ann. B R. Burnaby v. Saun- 
derſon. | 


36, Error 
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. Error of 2 Judgment in C. B. After Verdict the Plaintiff in Er- Want of 
ror alſigned the II ans of an Original, but did na take ont a Certiorari, an Original 
as the Coarſe is ; The Detendant in Error pleaded in Nutlo eſt erratum ; and 4 

and per Holt Ch. J. It Want of an Original be afligned tor Error, and —_ _= 
che Plaintiff in Error does not ſue out a Certiorari, the Courſe is tor aſſigned for 
the Defendant in Error to go to the Maſter of the Office and get a Rule Error. The 
fr the Plaintiff in Error to return his Certiorari; And in Caſe he does Defendant 

nor get ir done nap hy Nb the Alſignment of Error ſigniſies nothing; did with 
but it the Defendant in Error will come gratis and conteſs the Error, any Proceſs, 
there need be no Certiorari returned; And as to the Objection, that and pleaded 
there may be a bad Original in this Caſe, that is another Kind of Er- Inſtanter in 
ror ; For when Want ot an Original is affigned for Error, the Court —— cft I: 
will never intend a bad Original ; The Judgment was affirmed. 1 Salk. bend 

267. pl. 14 Smith v. Stoncard. | 


that this was 


| | 3 a Confeſſion 
of the Errors, becauſe the Defendant has thereby prevented the Plaintift from taking out a Certiora- 


ri to verity them. The Court reverſed the Judgment. Barnard. Rep. in B. R. Mich. 3 Geo. 2. 
Addey v. Hutchinſon. 


35. Error in B. R. of 2 Judgment in C. B. the Declaration was, 
Jun. 1 Anne, and Want of an Original was aſſigned tor Error; and up- 
on a Certiorari the Original was returned with the Continuances, by 
which it appeared, that the Declaration was Hill. 13 Will. 3. with Im- 
parlances to Trin. 1 Anne, and the Original of that Term, ſo that the Suit 
was depending in the Reign of King William before any Original ; Sed non 
allocatur. For per Holt Ch. J. The Certiorari as to the Continuances 
was impertinent, and fo is the Matter returned; and as to the Reſt the 
Return is impolhblz and contrary to the Record, and therefore the In- 
parlances ſhall be intended to be in another Carſe ; and Judgment affirm- 
ed. 1 Salk. 269. pl. 16. Hill. 3 Ann. B. R. Tyſon v. Hilliard, 

38. In a Writ ot Error out of C. B. the Defendant pleads in Nullo 
eſt erratum; it was in a H ire Facias againſt Bail, and the Plaintiff aſ- 
ſigned for Error the Want of a Scire Lacias on the Roll. Reſolved by Holt 
Ch. J. that this Error might be aſſigned, as well as the Want of an 
Original Bill; and that by pleading in Wullo eft erratum, the Plaintiff 
bas confeſſed the Error; But the whole Court, viz. Holt Ch. J. Powell, 
Powis and Gould agreed, That a Certiorari ad informandam Conſcienti- 
am Curiæ might be awarded, which was done accordingly. II Mod. 
143. pl. 15. Mich. 6 Ann. B. R. Lawn v. Sawbridye. 
39. The Plaintiff had a Judgment in Ejectment, the General Errors 
were 4 ec and in Nullo eſt erratum pleaded. It appeared on arguing 
the Caſe, chat the Declaration ſet forth a Demiſe &c. and did not 
tw that the Plaintiff entered or was poſſeſſed ; and the Truth was, that 
the Declaration was right, but the Line in which thoſe Words are, was | 
emitted iu the Tranſcript, and the Court held this Detect to be fatal; 
thereupon tbe Plaintiff moved for a Certiorari ad intormandam Conſci- 
entiam ; which was oppoled, becauſe by in Nullo eſt erratum pleaded 
the Deſendant affirmed the Record to be periect, and therefore he is 
now forecloſed to lay, that there is Error by Reaſon of ſuch a Detect, 
tor that is directly againſt his former Suppoſal; bur yet the Court is not 
Jorecloſed by this Admitſion of the Party; tor the Writ of Error being a 
Commilſion to them to examine the Record, the Parties cannot reſtrain 
them trom looking into it; and that wherever by inſpecting the Court 
may affirm the Judgment, they ought to award a Certiorari, and a 

ule was made accordingly tor a Certiorari upon theſe Reaſons to- 
gether with an Affidavit that the Record was right below. 1 Salk. 270. 
pl. 18. Paſch, 13 Ann, B. R. Meredith v. Davis. 
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r N. a) What Pleas a Part Pri 
Fol. 566. or Friop, and h 
2 a Tertenant (hall lead, jad Flex 


Pleader. 


Cro. J. 332. 1. | ba a Writ of Error againſt him that recovers 
pl. 15. Bar- may plead, that after a Recovery he levied a Fe C 1 


hol . 
Belfield, " recovered to B. and that five Years are paſſed without Claim by the 


S. C. re- Plaintiff, tor this Fine bars the Right by the Statu 
folved per , and the Octendant may plead in bar of the Right, though heb? k 
?® Tenant of rye Land. Tr, 12 Ja, V. K. betiveen 5 hr e 


ſolemn Ar- B . 

gument. atlaimtw, 

2 Bulſt. 244. / 

S. C. adjudged. Roll Rep. 36. pl.5. & C. adjndged accordingly, ——— "DF 7 
308. S. C. cited 2 Jo. 183. Mich, 33 Car. 2. — Cur. 8 8. C. cited [bid 


Br. Error, 2. Ik a Writ of Error be brought againſt the Heir of hi 

. vr : im that re. 
5 covers, though he hath nothing in the Land, pet he may plead th 
5 G — Releafe of the Demandant ot the Error. 9 D. 6. 46. b. 48. w 
Furh. Error, CUrtam. "4-5-9 


pl. 20 cites 
8. 


Br. Error, 3. So he may plead that the Demandant is a Baſtard, where it is 


511 25 material. 9 . 6. 46. b. 49. Curia. 


S. C. — Fitzh Error, pl. 20. cites 8. C. 


And it is a . So he map plead a Releaſe of the Right in tl 
＋ Le he hath nothing in the Land. 9 6. 6. 49. 8 he Land, though 


or the Ter- 


tenant alſo. Br. Error, pl 9. cites 9 H. 6. 46. S8. C. per R-dford, ſo that the Tertenant was Terte- 


nant at the Time of making the Releaſe, but otherwiſe not; For then ir cannot enure, — Fütth. 
Error, pl. 20 Cires S. C. —— Anda Releaſe of his Right in the Land after Recovery is a good Bar 
to a Writ of Error, becauſe he cannot be reſtored to the Land. Co. Lirt. 289. a. in Principio. 


1 5. Ina Scire Facias againſt a Tertenant, he may plead a Releaſe 
| 5 U 8 the Error, though he be not privy to the Judgnient. 9 h. 64 
S. C & S. Pp. Cura, 


per Radford 
———- Fitzh Error, pl. 20. cites 8 C. 


Br. Error, 6. In a Writ of Error againſt him that is privy, { the Judgmen: 


516 a6. be reverſed ; yet in à Scire Facias agattit the Tertenant he may plead 


S.C.&5P. a Releaſe in Bar, or that the Demandant is a Baſtard. 9 0. 6. 4“ 
r Has 
- F — * Error, pl. 20 cites 8. C. 


Br. Error, 6. Where a Frdement ts given in @ Real Action, a Releaſe 1 
| x | 2 iu 4 5 

FE Actious Real is a good Bar in a Writ of Error brought chereupon. Co. 

per Martin. Litt. 288, b. ad finem. 
5. The Tertenant may plead that the Anceſtor was outlawed of Felony, 
or that he is nat Sou and Heir. Br. Error, pl. 9. cites 9 H. 6. 46. ker 

Hals. 

p 8. Errot 


_\ a ww. ac amo ak eas acc ai Dl Tc. cmof. a4 . 


6 


Error. 56 3 ö 


9. Error was brought by the Heir of him who loft the Land, againſt 4 
he Heir of him who recover'd, and had Scire Facias againſt the Heir, | 
who pleaded Fointenancy with B. And per Brian, this is no Plea ; For 
the Hire Facias is brought for the Privity, and not againſt the Heir as 
T.rtenant ; For it does not ſuppoſe Quod Terram illam tener. Per 
Catesby Scire Facias brought againſt him who recovered, or his Heir, 
upon Writ ot Error, all not ſay Di Terram illam tenet ; but otherwiſe 
it is azainſt a ſtrange Tenant ; And therefore now the Judgment ſhall 
bind without Scire Facias atrer, and therefore Jointenancy is a good 
Plea, But Bill. Contra; For this Scire Facias is only Ad audicndun 
Errores, and the other ſhall be to have Execution of the Land. Ne- 
vertheleſs Yelverton agreed with Catesby. Br. Error, pl. 167. cites 
10 E. 4. 12, 13- N 9 
9. The Tertenant cannot plead in Abatement of a Writ of Error but only The Terte- | 
in Bar, as a Releaſe &c. in Maintenance of his Title; For the Scire nants, have 
Facias againſt him is not Ad audiendum Errores, but Ad audiendum Pro- thing to do 


ceſſum & Recordum, Arg. and to this Twiſden and Windham inclined. . 
Lev. 12. Mich. 14 Car. z. B. R. in Caſe ot Winn v. Loid. only with 
the Proceſs 


and Record; Per Twiſden. Keb. 352. in S. C. 


(O. a) At what Time. 


. TJ? a Writ of Error againſt the Heir of the Recoveror within Br. Error, 
Age, and a Scite Facias againſt the Tertenant, If the Parol de- h. ow 
murs for the Heir, and the Judgment is reverſed againſt the Ter- & C sr. 


tenant, pet ar tull Age the Heir may plead the Releaſe of the De- per Hals. 


mandant ot the Right, or ot the Errors, and bar him. 9 Þ. 6. 48. _ Fin. | 
rror, pl. i 


Curia. 2.0. Cites | 
S. C. | 


2. In a Writ of Error againſt the Heir of the Recoverer, if a This in Roll | 
| 
ö 


Scire Facias be awarded againſt the Heir and Tertenants. N. 


here. 


— 


| 1 
(P. a) Vat Thing ſhall be Error iꝝ Verdifs, or in * M 
Proceedings after the Jury returned and before Verdict. 


l. 1 Fa Man be indicted for ſpeaking ſcandalous Words c. and 8) 244 

upon Not Guilty pleaded it is entered that the Jury upon the Sued ay 
Return of them appeared, & ſuper hoc Juratores præd' elect!i triati 8s. f 
& ad veritatem de & ſuper Premiſſis jurati dicunt ee Sacramentum | 
ſuum quod tc. and ſo give a Verdict, yet this is Error, becaule it | 
Is nor ſaid, that they were jurati ad veritatem dicendam, according 
ta the uſual Courſe, for they may be ſworn ad veritatem ; yet in⸗ h 
almuch as they are not ſworn to give their Verdict according to 1 
the Truth, there is not any Command to give their Verdict ac- 
cording to Truth, and a Verdict ts fo called a Veredicto. ill. 1650. 
Hilliains Caſt, adjudged, and the Judgment given at the Sel⸗ 
ſions at Newgate, reverſed accordingly for this Error ; and then 
another Judgment was given accordingly, in an Indictment of 


Merjury ſhewed in a Caſe., 
(Q. a) 


5 64 Error. 


8 4 (Q. a) Aa Thing ſhall be Error in Verdi, 
— 


* Cro. Car. 1. ] F A. brings an Ejectione Firme againſt B. and C. and after Iſſue 
} 


3 oyned B. dies; and after upon à Habeas Corpora which 


Cale, S C. Mentions the Jflue to be between A. of the one Part, and the ſald 
and Judg- B. and C. a Verdict is given againſt B. and C that they are gullty 
ment affirm- and Damages Are giben againſt them, but a Surmiſe thereot is made 
Dag? betore judgment, and 0 Judgment given only againſt C. this ts not 
pl. Tivpen Etroneous, though the Verdict was againſt both, inaſinuch as the 
v. 8 Judgment was againſt him only that is living. Mich. 11 Car, 
S. C. ad B. R. between * 2% and Lenton, udjudged in a Mrit of Error 
Judgment upon a Judgment in B. and the firſt Judgment affirmed. Jntra: 


was affirmed 
according {UC Hill. 10 Car, Rot. 501. f 4. V. 7.7. 3V. J. 6. 
the Book of | 
4 H. 4.6. and q.a. and 2 Eliz Sir Cha, Howard's Caſe, but if Judgment had been given again) 
Both, it had been Error. Ld. Raym. Rep. 601. Trin. 12 W. 3 Arg. cites ſame Cales, and (ay; 
it ſeems to be a ſettled Point, that where "Treſpaſs is brought againſt ſeveral, and they plead No 
Guilty, and then one of them dies, and a Venire and Diſtringas iſſue to try the Iſſue between the 
Plaintiff and the two IDctendants, and a Verdict for the Plaintiff againſt both, the Plaintiff may ſur 
miſe the Death ot one of the Defendants, and ſhall have Judgment for the whole againſt the other, 
and good; and of this Opinion the whole Court ſeemed to be as to the dead Man. 

t Firzh Brief, pl. 185. cites S. C. -— See (S) ſupra, pl. 4. S. C. and the Notes. 


See tit. Da- 2. In an Action upon the Caſe tor ſeveral Words ſpoke at ſeveral 
mages C4), Times, and Upon Nut Guilty pleaded the Jury find for the Plain 
ny * tiff, and give iutire Damages; upon which a Verdict 18 given, it the 
Words ſpoke at one Day will bear an Action, and the Words ſpoke 
on another Day will not bear an Action, thts is erroneous ; tor it 
Men br intended the Damages wer? given for the Words ſpoke at 
both Times. Mich. 13 Car. B. G. between Aock and Pargrare, 
; per Curiam adzudged in arreſt of Judgment. 
See tit. De- 3. But in an Action Upon the Cate tor Words ſpoke at one Time, 
i though Part o! the Words are aEtionable and Part not, and the Jury 
ver ann find him guilty and tar Damages generally, this is a good Per 
Dict, tor it ſail be intended that they gave the Damages tor thoie 
Words only which are actionable; this is the Common Practice. 
Co. 10. Osvora's Caſe. 
babe dogma 4. In an Action upon the Caſe upon a Promiſe, if the Plaintiff de- 
De placito Clares that the Detendant was indebred to nim for Wares fold, ſcllictt, 
debiti, and for ſuch Wares ſo much, tor ſuch Wares ſo much, Cc. in toto ſo 
— much #£. and miſcaſts the total Sum, (putting more than the total 
cid Sum in Truth) and thereupon aſſumed #c. and the Oetendant 
zuch Things pleads the general Iſſue, and it is tound tor the Plaintiff, and Da- 
at ſucha mages given, and Judgment, this is Error, becauſe by Intend⸗ 
pet zee Ment the Jury gave Damages according ts che total Sum putt, 
char they DID not according to the Particulars, Mich. 14 Car. B. R. be. 
attingunt ro tween Afr/borne and Shafroe Adjudged, and Judgment nven in 
uch Sum, Mewceaſtle reverſed accordingly. Jutratur 12. 14 Car. Rot. 325: 
and io ge- and (9 adjudged. Paſch. 13 Ear. B. R. between X /t and Ale: 


iands the 


Sum, where] in Arreſt of Judgment. 

is in Truth the Sums were miſcaft ; It was infifted that this was erroneous ; But the Court held ie to 

be only the Miſpriſion of the Clerk, and no Error. The Reporter adds a Quære, if the Verdict 

had found, and the Jury had given Damages for the intire Sum mi ſcaſt, ir ſeems that it would be 

Error 2 Roll Rep. 45 Trin. 16 Jac. 6 R. Hill v. Whittnghem. -—— Cro J. 494. pl. 15. Whit- 

cingham v. Hill, S C. but S. P. does not appear, — See tit. Mittaſting { A) per totum. But 
5. 
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2 1 if the iſcaſting be in a ſinall Sum as three Farthings more Hob. 88 pl. 
chan is geclar d tor in a grear Sum, aud this not certain, this ſhall 4 8.0 
not be ſo minced as to make Error. Hoari's Reports, Laftlow = pv; 
and Tomlinſon. minimis non 

curat Lex. 
Jenk. 287 pl. 22. S. C. 


—— — — — 


6. In Trover and Converſion for divers ſeveral Goods, if the Jury In Treſpaſs, 
find him guilty for other Goods than thoſe in the Declaration, and give 2 
Pamages tor all, and Judgment is given accordingly, this is Error. {1,6 ee 
Paſch. 14 Car. B. R. between Gr 4 2nd Clark, adjudged in a one Par 
Writ of Error upon a Judgment in Ireland, and this reverſed ot Cloth, 


accordingly. Jntratur Mich. 13 Car. Rot. 205. cn 
and of another containing 20 Yards, and of two other Parcels. The Jury found him Guilty as 26 


five Parcels; And Judgment given in C. B bur was reverſed ; becauſe ir ſhall not be intended, one 
of the firſt Pieces containing ſeveral Yards contained diverie Parcels, and then the Jurv found 


him guilty of five Parcels, whereas the Plaintiff declared of four only, 2 Roll Rep. 415. Mich. 24 
hi. B. R. King v. Hoskins. 


7. In Debt upon an Obligation, if the Defendant pleads non eſt Sce (B. b) 
Factum, which 1s tound tor the Plainritt, and the Jury aſſeſs Dama- infra, pl. 
ves occatione intraſcripta, this is good, without ſaying occaſione de- ©? S. C. 
tentionis debiti, for this is tantamount. Paſch. 8 Ja. B. Acock's 
Caſe, adjudged in Camera Scaccaru in a Writ of Error. | 

8. In an Action upon the Caſe, if the Plainritt declares tor Slander 
of his Title to certain Lands, and alfo tor ſpeaking ſcandalous Words Fol. 268. 
ot his Perton, AND the Action is not well alleged as to the Slander of WS 
Title to the Land, but well as to the Slander ot the Perſon, and Not 
Ettity 15 picabod, and it is tound tor the Plaintift, and intire Da- 
mages given, this is Error; tor it ſhall be intended that the Tury 
nave te Damages as well for Slander of the Title of Land, as 
ta the Pperſon. Trin. 15 Car. B. K. between Nevil/ and New!! 
per Curiam; this being moved in arreſt of Judgment. 

9 Aſ˖iſe by tuo againſt one, who pleaded that the one of the Plaintiff's 
Was ut ſeifed ſo that he might be Diſſeiſed, and it &c. Nul Tort; and 
e7ainſt the other Feofſment of his Anceſtor whoſe Heir &9c. with Warranty 
Judgment if contrary to the Warramy &c. And the Jury gave Verdict, 
tbat the one was not ſeiſed ſo that he mig hit be diſſeiſed, and found the Bar 
againſt the other; And the Juſtices adjudged that the Plaintiffs ſhould 
prejudice nothing by their Writ; And the Plaintiffs brought Writ ot 
Error becauſe the Fury found the Plea to the Writ, and alſo inquired of 
the Bar, and yet the Court adjudged that they ſhould rake nothing 
by their Writ. And per Cur. this Judgment was well given, by 
which the Court was in Opinion to have given judgment to atfirm the 
firſt Judgment; Nota. Br. Aſſiſe, pl. 5. cites 28 H. 6. 9. 

10. In Treſpaſs &c. the Plaintiff had a Verdict, and upon a Writ of 
Error brought by the Detendant he aſſigned for Error, that the Plain- 
tif had declared to his Damage of 40 !. aud that the Damages aſſeſſed by 
the Fury were 35 J. and Coſts encreaſed by the Court were 61, in all 410. 
ſo that he had recovered more than that wherecf he declared, for that was 
but lor 40 I. but adjudged, that the Damages aſſeſſed by the Jury be- 
ing leſs than he counted tor, though the Coſts amount to more, it is 
not material, Cro, Eliz. 866. pl. 47. Mich. 43 & 44 Eliz. in Cam. 

Scacc. Comb v. Carew. | 

11. Judgment in Aſumpſit, Error aſſigned was, for that the Plaintiff Yelv. 10. 
tad declared Ad Damnum 101. and the Fury gave him 101. Damages, Vale v Egles 
end 135. 4 d. for Coſts, which is more than what he had declared for; & Ty HR 
ded non allocatur; For though the Entry is of Damages and Coſts by 87 
the Name of Damna, yet they are diſtinct, and though the Jury ance 

5 . | Jun 
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ound more Damages than che Plaintiff had declared, and [udgme 
tad been given, it had been Erroneous ; bur it they had found m 6 
Colts than the Damages had amounted to, it had not been Error; f 5 
ic may be, that the Cofts of Suit by long depending might exceed the Dets 
Cro. J 69 pl. 11. Paſch. 3 Jac. B. R. Egles v. Vale. 5 
Noy. 126. 12. In Dower there was a /udgment by Default, and a Wrir of Seiſa 
Brownlowe to the Sheriff &c, and allo a Writ of Inquiry, whether the Husbang died 
v, Litrleron. ſeiſed, and of what Hſtate, whether in Fee, or in Tail; the fury fend 
: 3 


S. C reſolv- | | | P 
* didn that the Husband died ſeiſed, but whether in Fee or in Tiil ig norant, aud 


ſ-arch of they found the Value ot the Lands &c. and quantum Temporis elabitut 
Precedents &c. where upon judgment was given that ſhe recover &c. and her 
rs SCITC. Damages to 601. A Writ of Error was brought, and after the Rec d 
aclas does 8 72 ; Th cor 
not lie a. Temoved the Widow died, whereupon the Plaintiff in Error broysks 
gainft the a Sci. Fa. againſt her Executor Ad audiend, Errores, and upon 2 Li. 
Executor for hils returned he aſſigned Error, (viz.) that there ought to be no J. 
the Damages. ent to recover Damages, becauſe the Fury had not found any dying ſal 
of any Eſtate of Inheritance in the Husband, as the Writ ſuppoſed, tor 
it he did nor die ſeiſed of ſuch an Eſtate, the Widow thall not be 
endowed ; and this was adjudged Error. Yelv. 112. Mich, Jac, 
B. R. Bromley v. Littleton. 

13. In Treſpaſs the Entry in the Record was, Ad quem Diem A. B. an, 
C. D. ec. of the principal Panel veniunt & jurati exiſtunt, and becauſe tlie 
reſt did not appear, W.N. and F. N. de novo apponumur qui ad veritatem de 
infra content ele i, triat: & jurati dicunt ſuper Sacram' ſuum, omittins 
theſe uſual Words, (Simul cum aliis juratoribus prius imponellat”) ſo that 
this was the Verdict ot the Tales only, and not by thoſe with whom 
they were Sworn; And all the Judges and Barons being of this Ogi- 

„ nion the Judgment was reverſed, Ci. J. 207. pl 3. Paſch. 6 Jac. in 
Cam. Scacc. Kempron v. Bartell. 

14. In Detinue, the Plaintiff declared to his Damage of 1001. and the 
Jury found the Damages to 150 J. and Judgment for ſo much; But upon 
Error brought the 133 was reverſed ; For where the Plaintiff 
counts ot a certain Damage, he is ro recover no m»7e than he has 
counted for. 1 Bulſt. 49. Mich. 8 Jac. Hoblins v. Kimble. 

15. Error aſſigned was, becauſe two ſeveral Aſfuiu pts were laid, 
wherecf the one was c and the other good, and Verdict was for the Plam- 
tiff, and entire Damages given by the Jury. The Court agreed this to 

be clear Error and reverſed the judgment. 3 Þulit. 235. Mich. 14 
Jac. Porter v. Chapman. 

16. The Original in C. B. concluded Ad Damnum 40 l. and the De- 
claration was Ad Damanm 1001. Upon Not Guilty pleaded, the Far; 
gave 12. d. Damages; and upon a Writ of Error brought, this Variance 
berween the Writ and Declaration was aſſigned for Error; Adjudged, this 
had been a good Objection in the original Action upon a Demurrer to 
the Declaration, bur it is not fo alter a Verdict, eſpecially after the 
Jury had tound 12d. Damages; bur if the Verdict had found more 
Damages than what was mentioned in the Writ, and lets than in the 
Declaration, yet it had been ill, becauſe there was no Writ to warrant 
ſuch Damages; But when the Damages are leſs than they are in the 
Mrit or Count it is otherwiſe, and therefore held by all the Joes 
to be well enough. Cro. J. 629. pl. 2. Hill. 19 Jac. B. R. Eardley 
v. Turnock. 

17. Error upon a Judgment in B. R. in Ireland, where the Fary ga% 
10 J. 64. for Damages and Cofts, and the Fudement entred was, Yd 
recuperet Dampna ſua per Furatores Aſſeſſa ad Valorem 10/7. and no Notice 
was taten of the 6 d. nor was that Part releaſed ; and it was held naught, 
becauſe Damages and Coſts are all Dampna, and both included by that 


Word 
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8 BI 
Word in the Judgment; and Judgment was reverſed Niſi; Arg. 2 
Show. 56. pl. 42. Cites Mich. 30 Car. 2. B. R. Osborn v. Exton. 

18. In Debt on an Obligation, the Fury in aſſeſſing Damages ſay, pro 
Wis' &? Cutag', omitting the Words, Circa ſeſtam expenditis, and ſo it 
doch not appear for What the Colts and Damages were attetſed ; the 
[udgment was ordered to be reverſed, Nili, Sty. 164. Mich. 1649. 
Crible v. Orchard. | 

10. In Treſpaſs the Iſſte was, De injuria ſua propria abſque tali cauſa. 
and the Jury found the Defendant Not Guilty generally ; Per Roll Ch |. 
chis is not good, becauſe it was not a direct finding the Iſſue, but only 
Argumentatively ; and Judgment was reverſed, Niſi &c. Sty. 167. 
Mich. 1649. Hobbs v. Blanchard. 

20. Error was brought upon a Judgment by Default in Caſe in C. B. Ibid. The 
and the Error aſſigned here was, that the Jurors upon the Writ of Ingque- 4 yon K 

a deeper Po | ays Nota, 
y had aſſeſſed more Damages than were laid in the Declaration, and the that in the 
Judanbent being Ouod recuperet Dampna ſua predit!” per Furatcres præ- Caſe the 
het alle.” &e. naught; And tor this Error the Judgment was accord- Plaintiff 
ily reverſed. Arg. 2 Show. 56, 57. cites Mich. 29 Car. 2. Webb 72% e- 


5. , tet een the 
v. \\ ebb. Verdilt and 
Tudoment 

bd ace releaſed the Surpluſuge of the Daman's here meant, and ſuch Releaſe being entred upon the Re- 
cord wouid have rendred the Judgme::t well enough, 


21. Error on a Judgment in B. R. in Ireland which was by Default, But the Re- 
and Writ of Inquiry; and the J Aſeſs 1001. and 64. Cos, and Porter ſays, 


the Tudgment is quod pred” querens recuperet Dempna fra predict ad . nam. — 
cent libras per Inquſition pred compert' & pro increment” q. &c. A- ing a gene- 
greed, That f ad cent” had Leen left ot, it had been doubt leſs good; ral Word 
argued theretore, that the reit thould be Surpluſage, or elſe Mit- for the Coſts 


| ; 3 and Dama- 
counting, which will not vitiate the Judgment. However the Rule ge, it ſcems 


was quod reverferur Jud* niſi &c. 2 Show. 88. 89. pl. 82. 31 & 32 to be a com- 
Car, 2. Anger v. Brookhen. pleat Judg- 

ment in that 
Quod recuperet Dampna ſua prædict', and the reſt coming aſter was Surpluſage, for if they had ſaid 
do or than this, Q1od recuperet Dampna ſua prædict' & de Incremento & ad Requifirion & 
' would doubtleſs have been well enough. L»1d, 


* 


— ———— ::. — . — — 2 — —_— 


(A. b) In Judgenents. * 4154 
tween (() a) 


Ilat Act or Thing ſhall be ſaid Error. and (A. b) 


l. | be the Husband ſeiſed in Right of his Wife makes an Ejectment Hob. 5 pl. 
Leaſe, and the Leſſee brings an Action thereupon, and hath a 10. S. C. — 
Verdict, and Judgment, it is not Error to allege the Death ot the _ 9 1 
Feme belore Judgment, by which the Intereſt of the Baron and % 5. 
Leaſe by him made to the laimtiff determined, becauſe the Feme wikes, S. C. 


nor her Husband are not Parties to the Action, ant this depends up⸗ 3 it 
oi! the Title of the Land, for the ]Ilaintiff may ſay the Baron was |," 
laſcd in his own Right. Dobart's Reports, 8. between 7 and giz after 
/5r423 ddjubged. the Leaſe 

| made, and 
ore the Action brought; But the Ccurt held, that in Regard the Feme had not entered after the 
euch of her Husband the Leaſe is not determined nor void after her Husband's Death, but voidable 
Iv. —— Tenk. 293. pl. 30. S. C. favs the Writ does not abate ; aud %, Plaintiff may have Judg- 
und a Writ of Execution. Tf 


_ — _ 


568 Error. 


Poph 192. 2. Ika Man brings an Ejectiove Firmæ in B. R. and there 4. 
the Earl of g 50 — him on a 1 ral at Bar, and atter betore Juggs bath 
eee dies, and after judgment is given for him the lame Term, this ts not 
(ems tobe Errot, becauſe the Judgment relates to the Verdict, Mich. z 7, 
C retolv'd between Hide and Marker, which concerned the Earl of Shrewsur, 
i per Curtam. | 
Mould be allowed, nor any Superſedeas granted. 


Roll Rep. 3. Ik a Verdict paſſes againſt che Plaintiff ar Niſi Prius, and 

| | | us, and after, 
. bl. 20. bceiore che Day in Bank he dies, und atter Judgment is given againit 
se him, this is Error, malmuch as Judgment was given againſt a 

4 gy 8. 4 2 2 . * * | 
and per tor. Dead Perſun. Tr. 12 Ja, B. R. ordan's Caſe adjudged, 
Cur. the - , : 

— was reverſed, and it cannot relate to the Niſi Prius, Sid. 143 pl. 22. Paſch. 1; 
e 2. B R. Anon. in a Nota ſays, the Death of one of the Parties between the Niſt Prius and 
the Dav in Bank is Error, becauſe the Writ is thereby abarcd, though it cannot be pleaded. 
But by the Stat. 17 Car. 2 cap. 8. F. 1. made perpetual by 1 Fac. 2. cap. 17. in all Attions Þ 
Real. or Mixt, the Death of either Party, between the Verdict and the fudgment, ſhall not be alleged ter 
Kee, fo as ſuch Judgment be entered within two Terms after ſuch Perdie. Though the Judg- 
ment he not entered on the Roll nill after two Terms, yet it it be ſigned within two Terms it has 
been held within the Act, whence it appears that the Judgment is compleated; and ruled that Judg- 
ment be entered in the Roll, and the Execution ro ſtand. Sid. 385. pl. 175. Mich. 20 Car 2. B. K. 
Helie v. Baker. 


erfonal, 


Br. Error, 4 Ik the Tenant in a real Action dies, pending the Writ, and after 


pl 123. cies Tydgment is given againſt him, this is Error becauſe it « 
8. againſt a dead Perſon. 28 Aff. 17. adjudged. : 


Firzh Judg- 5 In an Action againſt Baron and Feine 1f the Feme be received 
ment, pl. and traverſes the Action, and this is wund againſt her by Niſi Prius, 


Mey and alter the Baron dies beiore the Day in Bank, at which Day the 
3 88.5 b. Judgment is given, thts 18 Error, becauſe the Judgment is given 
_ % againſt a dead Perlon. 27 E. 3. 39. 
2 23. 01. 


12 b. pl. 55. 8. P] 


4 Le. by pl. 6 In an Aſſumpſit againſt two, after a Verdict againſt them at the 
2 my Aſtiſes by Niſi IDcius, if one ot the Detendants dies betore the Dav 
the in Bank, and atter Ju1gmenrt is given againſt both according to the 
Court cav- Perdict, this is erroneous, though the Day of Miſi Prius and 
wor take No. Oap in Bank are oneOay as to ſome Purpoles, for the Judgment 
That yy was given againſt a dead ]2erſon, Daſch. 32 El. B. K. Dubita- 
cially on the TUT betweren “ Blady and Fa/twrgg, Paſch. 12 Jac. B. R. between 
Allegation, + Lee aud Kowkely per Curtam, 
nor hub any . St: 
of the Parties Nay in Court to plead it, but may have a Writ of Error. 
S. C. accordivply. 
+ Roll Rep 14. pl 18 Lee v Rowkeley, S. C. in Ejectment the Court adviſed the Plaintift to te- 
linquiſh this Action, and only to enter the Verdict for Ev'dence, becauſe the giving [udgment 4 
gainſt Both will be © roneous: Per Doderidge, and Mann Prothonorary ; But it is there added, 
that Mich. 12 Jac. Coke ſaid, that the Plaintiff miy make Allegation that the one is dead, and hall 
have judgment agar the other; and that ſo is the 34 E. z Cro. J. 3 56 pl. 12. Rigley v. 
Lee & Ux' S. C. and becauſe the Action, which was an Ejectment, is in Nature of an Action gf 
Treſpaſs, and the Feme is charged for her own Fact, it was adjudged that the Action continues 
ugainſt the Fame, and that Judgment ſhould be entered againſt her alone, becauſe the Baron was 
dead —— gut it Judgment was given apainſt the Survivor only upon a Surge of the Death of 


the other, it had not been Error. Jo. 369, Tippen v. Fenton. -—-— Cro. C. 426. pl. 17. Tyffas 
Caſe, S. C. —— vce (S) pl 4. and the Notes there. 


Cro. E. 202. pl. 32. 


7. If a Judgment be given againſt three Executors, Where one wi 


dead betore the Judgment, pet this is not Error. Dill. 41 El. 
B. BR, adjudged in a Writ of Error. wack. 


$. 4 


m 


Error. 569 
; g. A Herdiet was againft Husband and Wife in Ejectione Firme, after Roll Rep. 
Tri by Neſs Prius, and before the Day in Bank the Husband died ; Ad- A of 18. 
iadged the Action continued againſt the Wite, and Judgment was en- j,.. x 12. 


5 5 | g ac. B. R. 
led againſt her; For it is in the Nature ot an Action of Treſpaſs, 3 v. 


and the is charged tor her own Act. Cro. J. 356. pl. 12. Mich. 12 Rowkeley 
lac. B. R. Rigley v. Lee. S. C. the 


Court adviſ- 
i the Plaintitf to relinquiſh the Action, and only to enter the Verdict for Evidence; For if Judg- 
ment be given againſt both, and one is dead at the time of the Judgment given, it will be erroneous: 
Per Dodderidge and Man Prothonotary But Mich. 12 Jac. Coke Ch. J. ſaid, that the Plaintiff 
might allege that the Baron is dead and have Judgment againſt the Feme, and that ſo is 44 EK. 3. 


9. If a Verdif? be given at Niſi Prins, and the Plaintiff or Defendant 
dies after the Beginning of the Term, yet Judgment ſhall be entred, tor 
chat relates to the firſt Day ot the Term; Agreed per Cur. Het. 157. 
Mich. 5 Car. C. B. Springall v. Tuttersbury. | 

10. Judgment was given againſt the Defendant, and he brings a Lev. $5. 
Writ ot Error, and aſſigns for Error, that the Plaintiff was dcad at the 32 * 
Jim of the Fudgment given. The Plaintiff's Entry is, That the atore- and b. — 1 


2 a as Dy er and by the 
iaid Plaintiff by A. B. his Attorney venit & dicit, that he is in Lite, Oztnlon of 


and Iflue thereupon, and found tor the Plaintiff in the Writ of Error three Juſti- 
that he was Dead; and Serjeant Maynard moved that the Judgment s *he 


; . udgment 
might be reverſed. Allen contra, becauſe there ought to have a Scire — 


Facias againſt the Executors of the Party dead. It was adjourned. but Forſter 
Raym. 59. Mich. 14 Car. 2. B. R. Dove v. Darkin, Ch. J. e 


. contra, be- 
cauſe though it appears by the Verdict that the Plaintiff was dead yet it do-s not appear legally, the 


Verdict itſelf not being lawtully obtaired. And it was argued that the Artorney who pleaded that 
he was living did it without authority; For he could not be Attorney to a dead Man. Sid 62. 
pl 17. S. C reſolved acco-dingly ; and faid that if the Executors in this Cale are at any prejudice 
hey may have Action on the Caſe againſt the Attorney if he appeared without Warr.mt And Wind - 
ham J. ſaid thar his Brothers at Serjeant's Inn ſaid this was good, but that the ſure Way had been 
for the Attorney to have pleaded, Quod venit pro Magiſtro ſuo D. and not that D venit per Attor- 
natum. Keb. 413. pl. 119. S. C. and Judgment reverſed. 


11. The taking of Baron between the Ni Prins and the Day in Bank 
*ecms not to be Error, it being only a Plea in Abatement. Sid. 143. pl. 
22. in a Nota. Paſch. 15 Car. 2. B. R. Anon. 

12. 17. Car. 2. cap. 8. F. 1. In all Adtions perſonal, real or mixt, 
the Death of either Party between the Verdict and the Judgment ſhall not 
be alleged for Error, ſo as ſuch Fudgiuent be entred within two Terms a/ter 
ſuch Verdict. 

12. The Signing of the Judgment within two Terms 1s an entring 
of the Judgment 1o that by the Statute 17 Car. 2. cap. 8. it may be 
entered on the Roll after the Death of the Party. Sid. 385. pl. 17. Mich. 
20 Car. 2. B. R. Helie v. Baker. 

13. In Writ of Covenant Verdict was for the Plaintiff, but it being Vent. 99. 
objected that it was a Miſtrial, tor that the Venire Fac. was miſawarded, Sv 75 
. e - Ar. 2 in 
it being to an adjoining County; But alter Argument the Court ruled g R. S. C. 
the Ventre wel! awarded ; But the Caſe having remained two or three Terms And it was 
fiace the Peſtea was returned, and no Continuances entered, one of the Plain= prayed not- 
#if's died, and it was doubred whether Judgment could be now entred ; lng 10 wg 
And the Secondary ſaid, that they did enter up Judgments two Terms 1 
after the Day in Bank, without any Continuances ; And of this Matter be entred, 
the Court would be adviſed. Vent. 58, 59. Hill. 21 & 22 Car. 2. there being 


in B. R. Criſpe and Jackſon v. Berwick Mayor and Commonalty. 2 
1, but a Delay which came by the Act of the Court, and that it was within the Statute ot this 
King, that the Death of the Party between Verdict and Judgment ſhould not abate the Action, and 
that it was in the Diſcretion of the Court, whether they would take notice of the Death in this 
Liſe ; for the Defendant has no Day in Court to plead, there being no Continuances entred after the 
Return of the Poſlea, and cites Leon. 187 1 Latch*s Rep 2 (Farne! v. Tupper ] _y 
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5 . 
the Court were of Opinion, that Judgment ought to be entred, and there being no Contumances 4 
ny be entred as it immediately upon the Return of the Poſtea. Lev. 252 M ich. 20 Car. 2. bl 
S C. adjornatur, but the Reporter ſays he heard that judgment was afterwards given tor the Plain. 
titt. Mod. 36. pl. 88. 8 C. but adjornatur, to hear « ounſel, Raym. t43, S. C. but 5. P 
does not appear. — — Sid. 462. pl. 5. 8. C. & 8. P. and that Judgment was entred as in the Life 
the Party, and that ſuch Entry is well Warranted both by the Common Law and by Statutes And 
that Twiſden | ſaid, that if the Party had died in tle Jerm before the Judi ment entred, and the ſame 
had been ſuggeſted to the Court, yet they would rake no Notice of it, but ſhould proceed to Judg. 
ment, and as to the principal Caſe it was ſaid, there is no Reaſon that the Laches of the Court ſhould 
prejudice the Plaintiff 


of 


14. The Plaintiff after Verdi for him at the Aſjiſcs died; It was 
moved, that notwithſtanding the Stature 17 Car 2, cap. 8 which 
ena&ts that the Death of either Party atter Verdict, and before Judy. 
ment; tha!l not be alledged tor Error, that the De fendunt coming now 
betore Judgment was entred, was out of the Stature ; Sed Curia con. 
tra; For it it thall not be alledged atter judgment for Error by the 
Statute it was certainly never intended that it ſhould be admitted a ſult- 
cient Cauſe to 6055 Judgment. Freem. Rep. 79, pl. Paſch. 1673. C. B. 
Bellamy v. Plaver. | ; 

Freem Rep. 15, Writ of Error upon a Judgment in C. B in Trover againſt js, 
* 3 where after Verdict one of the Plaintiſis comes and ſuggeſts that his Fellmy 
"ti 37 2" is dead, and prays that he as Survivor may have Fudgment, and had it 
for the Plain there; but the Court here, viz. Pemberton Ch. J. Jones, Raymond, 
if — and Holbin, were of Opinion that the Judgment ſhould be reverſe 


- Show. , mainly, upon the Reaſon in Read and Redman's Cale 10 Rep, 
I Ds: 134. Skinn. 39. pl. 7. Paſch 34 Car. 2. B. R. Wedgewood v. Bayly. 
Sed ad}: rna- 
tur Raym. 463 S. C in B. R. and Judgment was agreed to be reverſed by the Opinion of three 
Juſtices againſt Dolben, -who defired Time to conſider. — 3 Mod 249. Arg. cites S. C. that the 
ſudgment could not be entred; but ſays ir 15 true, that where ſo many are Detendanrs and one dies, 
the Action is not abate f, but then it muſt be ſuggeſted on the Roll. - S S OH z. cap ir. 8.7 
Provides, that if there ave to or more Plaintiffs or Detendants, and one diet, it the Cauſe of Action ſurvives 
to or againſt the ſurviving Plaintiff or Defendant, the I rit or Action all not abate, but ſuch Death being 
ſuggeſted on the Record ſhall procceed. 


16. Error in Fact aſſigned, that the Plaintiff died beſere the Tudement, 
but the Judgment was athrmed Niſi &c. And Holt faid, he was not 
well fati-hed with the Cale of Dove v. Darcen Sid. 93. tor there 
thoutd be a Scire Factas againſt the Executors or Adminiſtrators, and 
rhe 'I ruth will appear upon the Shicritls Return. Comb 320. Palch. 
7 W. 3. BB. R. Proberts v. Edmunds. 

17. 89 . 3. cap. 11. S. 2. If after Fudement for the Defendant, 
the Pianiff or Demandant fhail ſue a Writ of h.rror, and the fudg ment 
j/41l be alſirined, or the Writ of Error diſcontinued, or the Plaintiff' noaſuit 
thereta, the Defendant or Tenant fhall have Fudzment to recover his Cofts, 
and have Execution for the ſame by Capias ad Satisfaciendum, Heri Facias, 
or Hlegit. | 

18. The Husband joined in a Writ of Error, vet it was ruled that by 

Show. 76. is Hirth the Writ abated; otherwile it is where the Defendant in Error 

ar S ates aſter 18 nullo eff Erratum pleaded, tor there the Court may proceed 

nor % ** to examine the Errors. Comb. 263. Trin. 6 W. & M. in B. R 
Fitzgerald v. Clanrickard Counteſs. | 


B. b 


Error. 57 1 
(B. b) In judgments. De 
LL 2 


What Things ſhall be Errors in Judgments. 


„ IN an Indictment for not repairing a Common Highway, if the Upon every 
Delcndants are tound guilty, and a Fine impoſed & quod ſint Conviction 
in Miſericordia without a Capiatur, this is Error. Hill. 10 Car, aan In- 


: . a dictment the 
. R. between the Inhabitants of Somerſham, in Comitatu Huntington, Judgment is, 


74 rhe King adjudged ; and the firſt Judgment reverſed accord» Quod capia- 


| tur, and the 
tigty. 9p 9 8 Omiſſion 
thereot is to the King's Prajudi:e, and for this Omiſſion a Judgment for the King upon an Indictment 


tor R cculancy was reverſed Cro. C. 524. pl. 6. Trin. 14 Car. 6. R. the Marquis of Wincheſter's 
Cale, —— Jo. 407 pl. 5. The King v. Ld. St. John, S. C accordingly. 


2 Ik the Judgment be quod the Plaintiit or Defendant capiatur Hob. 185. 
here it Jhould not be, this is Error, for it is a falſe Judgment, ? 215 8. © 
and in JIrezudice of the Party. Tr. 15 a. between NV and 
hene, per totam Curtam in a Yrit of Error at Serjeant's Jin a- 
greeb. Dyer, 14 El. 315. 99. admit, 

z. So ik the Plaintiff or Oetendant be amerced by the Judgment 
where he ought not, this is Error. Oper, 44 El. 315. 99. admit- 
ted. OE. 6. 75. . 

4 So ik the Judgment be not Quod capiarur where it ought to be fo, 
it is erroneous. Mich. 16 Car. B. R. Fr/d-ar”s Caſe, wha was 
mduted tor poiſoning J. S. but he did not die, and found guilty ; 
and Judgment to pay ſo much kor a Finc, and no Captatur quo. 
ulque xc. and for this Cauſe reverſed per Curtam ; contra 29 E. 3. 

30. b. adzudged. | 

5. So if the Judgment be nor quod tic in Miſericordia, Where it 9 . 
eugit to be fo, it 1s erroncous. Co. 8 Beecher's (le 49. refolv- dr 3 Shir 
ed, vecauſe the Judgment is not pertect without it. Oper, 14 El. tey, S. C 
315. 99. admitted. 6 E. 6. 75. 22. | adjudged. 


6. In an Ejectione Firmæ, if [Judgment be given upon a Demurrer, 4 253, 
or by Default, or upon a Not: {om intormatus tor the Plainrtitt ro feco- 1 
ver the Term, bur awarded that there thall be a Writ ot Inquiry Ok S P. and 
Damages, without ſaying quod capiatur this is ᷑rroneous; for it (cem to be 
may be that he will never 1:quire of the Damages, or make Re- * + 
thercof, and then the Fine due upon the Capiatur will be loft. 

Tr. 1651, between in a Writ of Error upon a Judgment in 

Banco; and the Judgment reverled accardinglp. 

It the judgment be quod capiatur wheie it ought to be quod fit Hob. 180. 

in Mitericordia, this is erxroneaus, tot by this the Judgment ts al p!. 2:5 

tered, and this is in Prejudice of the {Iarty. Tr. 15 Ja. between *. *- - 

Wherely and Stone, in 4 Writ of Error at Serjeant's Jun agreed per „, nel 

totam Curiam. 08 8e | 

ID. . . 

Bellicote v. Taylboys, S. P. adjudged, and the former Judgment reverſed. oY 


$. So if the Judgment be quod fir in Miſericordia where it ought Cro. J 217. 
to be quod capiatur, this is erroneous for the Caule atoreſaid. Co, K; 3 
5. Beecher 59. 10. 3 Ja. B. B. between R. vers and Guyun ADJUDRED, 8 C and 'J 
and the ſirſt Judgment reverſed. B. 43 El. B. R. Tr. 3 Judgment 
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reem, 


Rey, 
rlacy.— 


on a Penal Statute, and Judgment was reverſed. J udgment 


9. Ik the Judgment be quod fir in Miſericordia & quod capiatur 
where it ought to be only in Miſericordia, this 1s Grror. Mich! 
8 Car. B. R. Intratur. Tr. 2 Car. Rot. 477. between 
_ 3 reſoived, and ſuch Judgment given in Lincoln re. 
led. 
10. And in theſe Caſes the Error 1s in the whole Judgment and 
the Whole ſhall be reverſed for it, as well che judgment ot the 8 
as for the King. Co. 8. Beecher 59. reſolved. Tr: 1 5 Ja. between 
Whetely and Stone, in a Writ of Error at Serjeant's Jun agrecd per 

totam Curiam. Quere Dyer, 14 El. 315. 1 
11. In an lotormation againſt an Ingroſſer, upon the Statute ot 
$5 ED. 6. if the Judgment be agatnſt the Ingroſſer quod capiaru; gc 
without expreiling in Certain char he tal! be impritoned tor the Time 
RALA limited in the Statute, ſcilicet, per two Months; pet this 18 not 
* Fol. 5:0, Error in the Judgment, for this is the Common (*) Courſe ot 
◻◻ ſuch Judgments where a certain Time is limited for the Jmipriſoy. 
ment, for the Word cc. ſupplies all. Tr. 16 Ja. between 7+ 
King and Curtis. I, 15 Ja. B. B. between Brown and Marita! 
adjudged ; and it was ſatd by the Clerks, that this ts the Com: 
mon Courle, 
Palm. 509. 12. In Debt upon an Obligation, if upon Non eſt Factum pleaded, 
Gayer v. it is tound his Deed, upon which ſudgment is given quod Ocirny: 
wang - Cant ſit in Miſericordia & quod capiatur ; this double Judgment is 
ment am. ELCoNeous, and this makes the whole Judgment erroncous, Þ, 
ed Niſi &c. 3 Id. B. N. between Banks and Fembleron ABJUDAED in a Mrit of 
Jo 151. pl. Ertar. Mich. 8 Car. B. N. between Kt and bowwhes udged, 
8 and a Judgment given in Lincoln in an Action upon the Cale, 
S Pan where the Judgment ſhould be quad capiatur reverted accordingly, 


ſeems to Intratiir Tr. 8. Bot. 477. 
be S. C | 
and the firſt ſucgracnt was afnrmed. 


12. In an Action upon the Caſe upon a Promiſe, if Judgment be 
given for the JIlatntift upon Demurrer, and a Wric of Damages a- 
warded, and thereupon Damages taxed to 35 1. and upon this Judg- 
ment is given quod querens recuperet damna præd' ad 37 J. per juri- 
tores pred” atjeila, pet this Judgment 15 not erroneous, becaule the 
Judgment ts perfect by the firſt Words, quod recuperct damna 
vrædicta, without more, and theretare che ſumming thereof after: 
wards is but Surplus; and therefore this being miſtaken it does not 
vittate the Judgment. B. 3 Car. B. B. between Ger and G. 
ter ADJUDNED in a Writ of Error upon a Judgment in the City of 
Bool in Southampton; which Intratur M. 2 Car, Rot. 247. 

14. In an Action of Debt it the Detendant pleads Nil deber, and 
the Jury find it tor the Plaintiff, and tax Damages to 12 d. and fot 
Colts 12 d. and thereupan Juigmenr i5 giden quod querens recuperet 
debitum ſuum pred? & debita tua pred” (inſtead of damna) this ts erro- 
ncous, for the Word devica docs not include damna. Mich 
11 Car. B. K. between 7 an au Bayly adjudged per Curiam, 
and ſuch Judgment given in Southwark reverſed accorvingly in a 
Writ of Error, Intratur Tr. 9 Car. Rot. 895. 


15. In 


Error. 567 


. - . ay | 

15. Jn Debt, if Judgment be given for the Plaintiff by Detaulc 
of the Oefendant, and the Judgment ts quod recuperet debitum & 
damma occaſione detentionis debiti ad 138. 4d. ex aſſenſu tuo per Curiam 
de incremento adjudicat*, this 18 a good Judgment, though no Men- 
tion of the Coſts; for Damages include Colts. Mich. 1x Car. B. N. 
between Perce and Brown ADJUDNED in a Mrit of Error to reverſe a 
Judgment given in the Hundred Court of Slaughter. Intratur 
I. 10 Car. Rot. 1335. but it was ſald alſo in this Caſe that the 
Betendant ſhall not aſſign for Error the not giving of Coſts, be- 

cauſe it was for his Advantage. 

16 Jn an Action upon the Caſe upon a Promiſe, if the Defendant 
pleads Non Aſlumpſit, and the Jury find tor che Plaintiff, and cax 
Damages and Coſts, and upon this Judgment is given quod querens 
recuperet Damna & Cuſtagia per Juratores pred” aſſeſſa & 40 8. de in- 
cremento per Curiam, und does not ſay whether for Damages or Coſts, 
yet this is good, for it ſhall be intended for Coſts, becauſe the 
Court could not increaſe the Damages. Tr. 11 Car. B. K. be- 
tween Coolrng and Lawrence AdJUDged in a Writ of Error upon 
Judgment in the Court of Coventry, Jntratur Tr, 10 Car. 

Rot. 1325. Co. Entries 22. Sag's Caſe. 

; 17. In an Action of Debt, if upon Nil fieber pleaded it be found 
that the Defendant owes the Plaintiff 5 1. Debt, and the Jury aſleſs 
the Damages to 2 d. and the Coſts 2 d. and the Judgment is entered, 
that the Plaintiff ſhall recover debitum & Damna przd* to 2 d. and 
ſays nothing of the Coſts, the Judgment ts erroneous, though the 
Damna generally comprehends as well Coſts as Damages; for 
in this Cale it is limited but to 2 d. and fo no Judgment for the 
other 2 d. Mich. 15 Ja. B. G. between Homes and Troiſte ad- 
Judged in a Writ of Error, and the Judgment reverſed, 

18. In a Trover and Converſion of Goods, if the Defendant be cro 1. 437 
fonnd guilty of Parr, and for Part not guilty, but no Judgment tg 440 pl. 2. 
given tor thoſe of which he is found not guilty, ſcllicet, Quod ear inde Wood v. 
fine die, àg it ought to be, this is erroneous. Pill. 13 Jac, B. R. 26+ 
between # ood and Dr. Surcliff per Cutiàm. | 


Judgment 
Roll Rep. 293. pl. 8. S. C. adjudged.—— 3 Bulſt. 150, 151. S. C. but S. P. does not appear. 


reverſed, — 


19. Tf a Man recovers Debt or Damages upon a Verdict, and * Cro. ]. 
Judgment is given thereof, and 2 8. de incremento generally, without 5$7. Pl. 10. 
laying in the Record as the Hſe is ex reſiquitione querentis, or ex aſ- TS: 
lenſu partium, this Judgment is erroneous. Paſch. 15 Jac. s. C. and the 
B. R. Hardye and Mayhew ; the Judgment reverſed for this. Mich. Fin Judg- 
15 Jac. B. R. between Far and Loggins per Curiam; the Judg⸗ went re- 
ment reverſed; which Jatratur Pich. 12 Car. Rot. 250. Mich. C.. 
18 Jac. B. R. between * Sarke and Jeomans udjudged in a Mrit of 58;. in pi 

Etror, and ſo the ſame Term adzudged between + Cuncellor and Aier, 19 cites 
and no Diverlity where the ſudgment is upon Nil dicit, and where- like Judg- 
upon Verdict. Hi. 2 Car. B. N. between + Lawrence and Gad at: nog pM 
Judged an erroneous Judgment, which was Jdeo ad petitionem mis Cauſe, 
querentis Conſideratum eff quod querens recuperet #c. & Damna in Caſe of 
de incremento, ſo much becaule the Petition was not in the right Cone » 


Place. — 
148. Con- 

Nade v. Ayres, S. C. and the firſt Judgment was reverſed. + Poph. 211, 212. Good's Caſe, 

2 P. and ſeems to be S. C. adjudged accordingly. —— Lat. 17%. Good v. Lawrence, S. C. and 


the firſt Judgment reverſed. 


7 G 20. In 


972 Error. : 


reverſed ac- B. R. between Margatrode and Beverly, adjudged in a Writ of Cr 


8 o” Al ror, Intratur 19. 14. Rot. 168. 


pl. 2. Hill. 30 Eliz. 3. R. Crow's Caſe, 8. P. and the firſt Judgment reverſed. F. 
281. pl. (320. c.) S. P. and Judgment reverſed, cites Trin. 1673 h. R. Underwood v. 1 Rep. 
Cro. J. 538. pl. 5. Trin. 19 Jac. B. R. Miller v. The King 8. P. aſſigned for Error on 4 KCY, 
oti a Penal Statute, and Judgment was reverſed. Judgment 


—— 


9. If the Judgment be quod ſit in Miſericordia & quod capiaty 
where it ought to be only in Miſericordia, this is Error. Viet? 
8 Car. B. R. Jntratur. Tr. 8 Car. Rot. 477. between Ken 
— 3 reſolved, and ſuch Judgment given in Lincoln re. 
ſed. ; 
10. And in theſe Caſes the Error is in the whole Judgment and 
the Whole ſhall be reverſed for it, as well the judgment of the Pats 
as for the King. Co. 8. Beecher 59. reſolved. Tr: 15 Ta. betwcch 
Whetely and Stone, in a Mrit of Error at Serjeant's Jun agreed per 

totam Curiam. Quere Dyer, 14 El. 315. 
11. In an Intormarion againſt an Ingroſſer, Upon the Statute ot 
5 ED. 6. if the Judgment be againſt the Ingroſſer quod Capiatur c 
without exprelling in Certain that he thall be impriſoned tor the Tine 
limited in the Statute, ſcilicet, per two Months; pet this 18 not 
* Fol. -o. Error in the Judgment, for this is the Tommon (*) Courſe at 
CVS itch Judgments where a certain Time is limited for the Imprilon. 
King and Curtis. I, 15 Ja. B. BR. between Brown and Marjby} 
adjudged ; and it was ſaid by the Clerks, that this ts the Com: 

mon Courſe, 

Palm. 509. 12. In Debt upon an Obligation, if upon Non eſt Fattum pleaded 
Gayer v, it is found his Deed, upon which Judgment is given quod Occend: 
241. * ant ſit in Miſericordia & quod capiatur; this double Judgment is 
went am. ELCONCOUS, and this makes the whole Judgment erroncous. Þ, 
ed Niſi &c. 3 Id. B. RN. between Banks and Ferbleron àdjudged in a Writ of 
Jo 171. pl. Error. Mich. 8 Car. B. R. between K az Fowkes adjudged, 
322 v- and a Judgment given in Lincoln in an Icdion upon the Caſe, 
SP avs where the Judgment ſhould be quad capiatur revericd accordingly, 


ſeems ro Jittrattir Tr. 8. Not. 477. 
be S. C | 
and the firſt [Judgment was afnrmed. 


13. In an Action upon the Caſe upon a Promiſe, if Judgment be 
given for the JIlatntiff upon Demurrer, and a Wric ot Damages a- 
warded, and thereupon Damages taxed to 35 1. and upon this Judg- 
ment is given quod querens recuperer damna præd' ad 37 1 per {uri- 
rores pred” aſleſla, yet this Judgment is not erroneous, becaule the 
Judgment is perfect by the firſt Words, quod recuperet damna 
vrædicta, without more, and theretore che ſumming thereof after: 
wards is but Surplus; and therefore this being miſtaken it does not 
vittate the Judgment. . 3 Car. B. B. between Cvcr and G- 
ter aDjUDNED in a Yrit of Error upon a Judgment in the City of 

Pool in Southampton; which Jntratur M. 2 Car. Rot. 247. 

14. In an Action of Debt if the Detendant pleads Nil deber, and 
the Jury find it tor the Plaintiff, and tax Damages to 12 d. and fot 
Colts 12 d. and thereupan jJulgmenr is given quod querens recuperet 
debitum ſuum prædꝰ & debita fua pred*(Inftean of damna) this Is ext 
neous, for the Word debita docs not include damna. Mich 
11 Car. B. K. between an a» Bayly adjudged per Curiam, 
and ſuch Judgment given in Southwark reverſed accorvingly in d 

i Writ of Error. Intratur Tr. 9 Car. Rot. 895. 


15. In 


Error. 0 <7 


15. Jt Debt, if Judgment be given for the JIlaintiff by Default 
of the Oekendant, and the Judgment 1g quod recuperet debitum & 
damna occalione detentionis debiti ad 138. 4d. ex aſſenſu ſuo per Curiam 
de incremento adjudicat', this is a good Judgment, though no Men- 
tion of the Coſts; for Damages include Coſts. Mich. 11 Car, B. R. 
between Perce and Broum addjudged in a Mrit of Error to reverſe a 
Judgment given in the Hundred Court of Slaughter. Intratur 
I, 10 Car. Rot. 1335. but it was fatd alſo in this Caſe that the 

efendant ſhall not aſſign for Error the not giving of Coſts, be⸗ 
cauſe it was for his Advantage. 

16 In an Action upon the Caſe upon a Promiſe, if the Defendant 

pleads Non Aſſumpſit, and the Jury find for che Plaintiff, and tax 
Damages and Coſts, and upon this ſudgment ts given quod querens 
recuperet Damna & Cuſtagia per Juratores præd' aſſeſſa & 40 8. de in- 
cremento per Curiam, and does nor ſay whether for Damages or Coſts, 
yet this is good, for it ſhall be intended for Coſts, becauſe the 
Court could not increaſe the Damages. Tr. 11 Car. B. R. be⸗ 
tween Co) and Lawrence adludged in a Writ of Error upon 
Judgment in the Court of Coventry, Jntratur Tr, 10 Car. 
Rot. 1328. Co. Entries 22. Suag's Caſe. 
; 17. In an Action of Debt, if upon Nil fiebet pleaded it be found 
that the Defendant owes the Plaintiff 5 1. Debt, and the Jury aſleſs 
the Damages to 2d. and the Coſts 2 d. and the Judgment is entered, 
that the Plaintiff ſhall recover debitum & Damna præd' to 2 d. ann 
ſays nothing of the Coſts, the Judgment is erroneous, though the 
Damma generally comprehends as well Coſts as Damages; for 
in this Cale it is limited but to 2d, and ſo no Judgment for the 
other a d. Mich. 15 Ja. B. R. between Homes and Twifte ad- 
Judged in a Writ of Error, and the Judgment reverſed, 

18. In a Trover and Converſion of Goods, if the Defendant be co. J. 2390. 
fonnd guilty ot Parr, and for Part not guilty, but no judgment tg 440 pl. 4 
given tor thoſe of which he is found not guilty, ſcllicet, Cuod eat inde Wood v. 
ine die, ag it ought to be, this is erroneous; Pill. 13 Jac, B. K. ng. 
between No and Dr. Suteliſt per Turiam. | 


Judgment 
Roll Rep 293. pl. 8. S. C. adjudged. — 3 Bulſt. 150, 151. S. C. but S. P. docs not appear. 


reverſed, — 


19. Jt a Pan recovers Debt or Damages upon a Verdict, and“ Cro. J. 
Judgment is given thereof, and 2 s. de ineremento generally, without 387, Pl. 10. 
lay ing in the Record as the uſe is ex reſiquitione querentis, or ex aſ- pee 
ſenſu partium, this Judgment is erroneous. Paſch. 15 Jac. s. C and the 
B. R. Hardye and Mayhew ; the Judgment reverſed for this. Mich. fd Jug. 
15 Jac. B. R. between Fer and Loggins per Curiam; the Judg- wend re- 
ment reverſed; which Intratur Mich. 12 Car. Rot. 259. Mich. Ce f 
13 Jac. B. B. between * Harte and 7eomans adjudged in a Writ of 58;; in pi. 
Error, and ſo the ſame Term adjudged between + Cyncellor and Aier, 10 cites a 
and no Diverfity where the ſudgment is upon Nil dicit, and where- like Judg- 


upon Verdict. Hi. 2 Car. B. R. between + Lawrence and Gad ad: Met f. 
Judged an erroneous Judgment, which was Jdeo ad petitionem this Cube, 
querentis Conſideratum eit quod querens recüperet #c. & Damna in Caſe of 


de incremento, fo much becaule the Petition was not in the right erase. 


Plate. * 
n 8 148. Con- 
ide v. Ayres, 8. C. and the firſt Judgment was reverſed. + Poph. 211, 212, Good's Cafe, 
> P. and ſeems to be S. C. adjudged accordingly. —— Lat. 17%. Good v. Lawrence, S. C. and 


the firſt Judgment reverſed. 


- G <0, In 


562 Error. 


See pl. 18. 20. In a Trover and Converſion if the Defen 1 
3 guilty ot Part, and not guilty ot the Ret, Upon wich fade found 
1 given tor chat tor which he 1s found guilty, and no Judgment jg ood, 
* eat inde ſine die tor the Reſidue, it is erroneous, 9 Auen 

. R. between Wood and ſutcliſte, this was moveg far an Ca 

but not reſolved, but the Judgment reverſed far other Error. 

* Cre. J 21. Ik a Man recovers in an Action upon the Caſe, and the 10 "2 

272 pl. 53. ment is entered Ideo conceſſum eſt quod querens recuperet, where the 


S. C. adjor- | O 
varur. —— Uſual Word is Idea contiderarum eſt tc. this is erroneous, thougy 
the ulli 


Ibid. 386 conceſſum be equivalent to the Word conſideratum, hecauſt 
pl. 17. Non al Form ought to be obſerved. Mich. 13 Jac. B. 3 
bins V. San — R 7 y bz — 988 , * 25 *. 
ders, S C. Ween” Kovins and Sambin, Dubitatur Dill, 11 Tar. V. R. be. 
and to wake teen + D/ core 2nd Heskins ddjudged in a Mrit 05 Error, and the 
good this Judgment given at Bath reverſed according). Tatr tur 88 
Entry divers xx Car. Rot. 990. 0 LAHUT Tr. 


Precedents 
were cited in the Precedents of Ld Coke ; but it was anſwered, that it was a Mi 
er. 3 Bulſt. 92 8 C. and the Judgment agreed to be erroneons. 

+ Cro C 442. pl. 13. Slocomb's Caſe, S. P. ruled accordingly, and ſeems to be 8 . 


FR : 
Pri4ion of the Print. 


56 in a Nota, S. P. and Judgment was reverſed. — Ibid. 83. Hill. 22 Jac 6 poet 
g. P. and Judgment reverſed. -— Noy 47. Heene v Warden, 8 C 5 . 1 


Mich. 2 Car. Cook v. Williams, S. P. and Judgment reverſed. . 

liams, S. C. and Judgment reverſed — — 8. P. Bulſt. 125, 174 Pasch. 9 2 4 -- il. 
ler v. Righteous, in a Judgment given at Lynne, and the whole Court were of Opinlcn 1 _ 
ceflum eſt is not good, and as to the Judgment in 1 Rep. 83 in Corbet's Cafe, and 118 3 
leigh's Caſe, being Ideo conceſſum eſt quod &c. Cur. theſe Judgments are talte' printed 1 i M - 
Secondary informed the Court that the Roll was right, viz. Ideo conſideratum «SS + meg 
hut ſee tit Amendment (P). Pur ſee Hob. 1) pl. 28. at the End of the GE > 4 * 
Hawke. And Ibid. 19 pl. 34. Firzhughes's Caſe. And ibid 194 pl 245. at the End of the Ca 
Winchcomb v. Pulleſton, in which Cafes is the Word Coaceſlum 6 Cale of 


Lat. 197. 22. Jt the Judgment be Ideo conſideratum, conceſſum & adjudi- 
2 catum eſt quod queiens recuperet c. though the Mords conceſſum & 
Ca' adjudicarum Are more and mare than neceſſary, vet thts makes the 
Ra vo Fran, TR OOOEIUE, TIN the Term ot Judgments ought to be 
Error; and Obſerved, which is canſideratum only. Pill. 2 Car. B. R. he- 
faid, if they tween Laurence and Gud udjudged in a Writ of Error. Bach 
were not 8 Car. B. R. Rot. Bavar/ey's Ciſe, a Judgment! Indi 
op | \ l e A Judgment in an Jindictment 
Form there Bf Barrety revericd, becauſe the Judgment was Jdeo concefſum 
never would eſt quod c. 


be an End 
of new and ſenſeleſs Words, and perhaps at laſt it would be neceſſary to have ove Todowent to ex- 
pound another. —— Poph. 211, 212. Good's Caſe, 8 C. and the firſt Judgment was revericd. 


— 2 23. It the Judgment be Ideo conſideratum eſt quod querens recupe- 
— rarer, tar recuperer, this is erronedus. Trin. 3 Car. between 


SC. and Sr and Blundell Adjudged in B. R. in a Writ of Error upon a 
Juagment Judgment given in Baſingttoke in Hampthtre. Solch. 14 Car. 


reverſed. BEEWEen C, and R erer ddjuuged in a Writ upon a Judg⸗ 


ment in J2ewcaltic. Jatratur wil, 3 Rot, 1093. 


. 2 Ik a Judgment ve Jdco coniuderatum tuir far contideratum elty 
Spry v. Mill, it is crroneous., Trin. 3 Car. B. R. etween adjudged 


SP. and IN Mrit ot Error upon a Judgment given in Lincoln. 

Roll Ch. J. 

{aid it was a good Exception for the Uncert.iny ot the Words. —— Comb. 479. Pefch. 10 W. 3. 
B R. Hall v. Jackſon, S. P. and held to bc fatal. a | 


Rel! Rep. 25. Ik an Action of Debt be brought againſt Two by one Original 


4. pl. 11. . ; - 
& + 99 3 , © | . 1 : 
4 * the With ſeveral Præcipes upon ous Obligation in Which they are obliged 


ſadgment jointly and ſeverally, and ſeveral Declarations are made againtt them, 
as «firmed. and ſeveral Judgments giien, but their Words ace not put in t. 
Judg⸗ 


e e ee on 


nen YT Sw Fs *' 


Error. j 563 


Judament, as the uſe is, (cilicet, (Unica tantum fiat Executio) pet 
ge ungen is not erroneous, becauſe theſe Words are uſed to 
be entered tor the Direction of the (*) Clerks, and are of Form on- ( pf 5 
ly, for though the Words are not entered, pet he ſhall have but 
one Erecution. Trin. 12 Jac. B. R. between Bu and Chamber- 

| ed. : 

1 At Ejectione Firme, if the Judgment be found Guilty for Roll Rep. 
Part and for Part Not Guilty, the Judgment is Quod Detendens ſit 1-398: 
quierus, this 18 erroneous, for it ought to be ©uod cat inde ſine ce 
die. Trin. 12 Jac. between ⁸an Morris and Cadwallader, dil and Dode- 
vitatur. ridge, ſeem- 


ed to incline 
that the Judgment was erroneous, but Haughton e contra; but the Court ordered Precedents to be 


ſcarched. 


27. In a Quare Impedit againſt the Ordinary, Metropolitan and Roll 9 7 
others, If the Ordinary and Metropolitan plead that they plead no- 303, * 25 
thing but as Ordinary, upon which the Plaintiſt prays Judgment againſt held accord. 
them, and Judgment is entered that he thall recover againſt them, ingly by 
but it is not allo entered quod ceſſet Executio, till the Plea of the others 8 Ch. J. 
is determined AS the uſual Courſe 1s, vet if no Execution be awarded * it — 
till the Plea of the others is determined, it is not erroncous. 


- cution had 
Paſch. 14 Jac. B. R. Trin. 14 Jac. B. R. between Grange and Denny hos fs 


| bef 
adjudged in a Writ of Error. | = — 
ment it ſhould be Error. -— Ibid. 397. pl. 24. 8. C. & S. P. by Coke Ch. J. and the Judgment 


was affirmed. — 3 Bulſt. 174 S. C & S P. held accordingly by Coke Ch. I. and notwithſtanding 
this and other Exceptions the Judgment w 1s affirmed, —- ſenk 323. pl. 36. S. C. the ſaid Omiſ- 
ſion was not erroneous, becauſe it was after ſudpment, and it it be Error, it is Error in Executione 
Judicit, aud in this Caſe no Weit ot Exccution was ſued out againſt them 


28. In an Action of Debt in Banco, if Judgment he Quod querens , Roll Rep. 
recuperet debitum, and ſo much pro damnis occaſione detentionis, 470. S. C. 
though it be nor Nec non pro Miſis & Cultagiis, as the Uſe in Banco an a Diffe- 
Regis, pet it is good, for this is the ule i Banco, Mich, ien vas | 
22 Jac. B. B. between Broad and Nurſe adjudged in a Writ of he piaincin 
Error. | 

for him, 


has a Verdict 
there the Judgment is Quad recuperet debitum & damna, and Coſts aſſeſſed by the Jury, and far- 
ther de incremento per Curiam; but where the Judgment is upon Non ſum Informatus, Demurrer 
or Nil dicit, the Judgment is Quod recuperet debitum & damna, which includes Coſts, but in the 


laſt Caſe in B. K the Entry is more ſpecial, viz, Tam occaſione detentionis &c. quam pro miſis & cut- 
tagiis; and Judgment was affirmed. 


29. In Debt upon an Obligation the Defendant pleads Non eſt 
Factum, which is found tor the Plaintitt, and the ury afleſs Da- 
mages occaſione infraſcripta, this is good, withour ſaying occaſione 
derentiouis debiri, for this is tantamount. Paſch. 8 Jac. B. N. 
Alock's Caſe adjudged in Camera Scaccarii in a Writ of Er- 
ror 


zo. In Ejectione Firmæ, if upon Non ſum informatus pleaded, 
Judgment be given Quod det. remanear indefenſus, without ſaying 
againſt IDlaintiff, it is good. Paſch. 12 Jac, B. K. between 
trizet and Mallory per Curiam. | : 
31. In an Action if the Detendanc pleads in Bar, upon which there 
15 a Demurrer, and Judgment is entered in this Manner, Quia vide- 
tur to the ſaid A. and B. ſcilicet, the Mayor and Recorder (who 
were the Judges of the Court) Julticiaris Dom” Regis that the Plea 
is not good, Ideo conſideratum eſt c. this is good, becauſe the 5 
naming them Juſtices is but Surplus. Pill. 8 Car, B. R. 8 
rreenhi 


560 - Error. 


Greenhilt and King ADJUDged in a Writ or Error upon a Juden 
in Linn. Intratur Trin. 7 Rot. 1572. 5 Judgment 
n 32. If the Judgment be entered in an Inferior Court held before 
deratum eft, the Steward, Ideo conſideratum eſt 'r Seneſchallum quod querens re 
without Gn. cuperer, thts is good, for this is all one as if it had been ſay Joes 
ing per cr conſideratum eſt per Curiam, Trin. 14-Car. B. R. between 
Great gert, 13 Car. Rot. 21. in a Writ of Error out of Alceſter Court, Eri. 
=» the Courts x3 Car, B. R. between 441 and Mavric adjudged good in a yori: 
©" Of Error upon a Judgment in Ereter, where it was Jdea confine. 
Wales, the Tatum eſt ad eandem Curtam by the Papor and Bayliffs (wh 
Courtzof were the Judges) quod querens recuperet, and did not ſay per 
Counties Pa- Curiam. Mich. 15 Car. B. R. between Maprwner and L ippinpcot 
I 0 it was adjudged in a Yrit ot Error there. Jntratur Paſch. 5 Car. 
in Inferior 93. _ 23 Car. B. B. between Khuſon and Barns adjudged 
| u 


Courts. upon a Judgment in Exeter. 
Sid. 147. ; 
pl. 5. Trin. 15 Car, 2 h R Smith v. Smith Lev. 105. S. C. adjudged —— 1 
pl. 21. Paſch. 15 Car. 2, B. R. Anon. S. P, —— Saund. 74 Paſchs 19 Car. 2.S P. 

* Sty. 182, 183. Mich. 1649. in Caſe of Spry v. Mili, 8 P. aſſigned for Error, and that it ho1'd 
have been Per eandem Cariam, but nothing as to this Exception ſaid by the Court. -- lHid. 194, 
Hill. 1649. Peiſe v. Mabley, S. P. and upon this and another Exception Judgment was reverſed. 


id. 143, 


* Mar. 15. 33. Bur if it be Ideo conſideratum eſt, and it is not ſaid per Cut. 


4 6. pl. 37. nec per Seneſchallum, this is erroneous in other Judgments, Mich. 
9 cade.y- 14 Car. B. B. between Brown and C/ag adjuuged in a Hrit of Ex: 
to be S. C kot, and the Judgment gtven in the new Court of Parchalſea re: 
but does not vexled accordingly. Intratur Dach. 14 Car. Rot. 325. Tri. 
mention in 15 Cat. B. R. between 4499 and Axe adjudged in a Writ of 


A Error upon a Judgment in Exeter. Jatratue Mich. 14 Car, 


Rot. 213. Trin. 14 Car. B. R. (+) between Cool and Lewis ud. 


(+) Fol. 473. judged in a Mrit of Error upon a Judgment in Wenlock Court, 
LEE and this reverſed accordingly. Intratur Trin. 13 Car. Not. 542, 
3 * Mich. 14 Car. B. R. between Zy a 740 adjudged in a Writ 
of Per Se. Ok Error upon a Judgment in the Parchalſea, and this reverſed 


neſchallum ; Accotrdingly. Intratur Dull. 13 Not. 824. 


bus the 
Court was clear thar the judgment ſhould be reverſed. S P. by Roll Ch. J. Sty. 430. Hill. 


1654. in Caſe of the Protector v. Richardſon. 


S. C. cited 34. In an Action upon the Cale upon a Promiſe and Verdict for 
by Name of the Plaintifts, and Damages and Coſts given, and the Judgment 18 
Mot lock v. quod querens recuperet Damna ſua ad 61. per ſara prædictos in 
- Cowle dy Forma prædicta aſſeſſa, and the Damages and Coſts are miſtaken, not 


Pemberton 


I 2 Show. amounting to ſo much; pet this is not crroneous, for this is only a 
Rep. 89. miſcaſting, and Damna præd' intends only thoſe which were aſſeſſed, 
#1..3' & and lo the Judgment is not tor more. Trin. 15 Car. B. R. be 
B. R. and tween Moorecac and Holes per Curtain adjudged good, and the firſt 
that (attin- Judgment affirmed accordingly in a Yrit of Error. Intratur 
gent!) isall Paſch. 15 Car. Rot. 4:6. | 

one with ; 

(ad) and (ad) with (attingent*) and whether the (ad) do hit the Sam right or no is but miſcounting, 
for if more or leſs it were good. Scrogs ſaid, The Jury here give Particulars, and the Juigiment is 
but for one of thoſe particular Sums. Jones ſaid, Dampra predict* is enough, and ali the vet 
naught and ſurpluſage; and is as much as attingent' for its Meaning elſe has no Senſe; it will be 
hard to make the Word (ad) reſtringent, when the Court ought to give Judgment for the Whole; 
Ad is the uſual Word in all Judgments, and reaches the Whole, and ir was the Intent of the Court 
to give all; where they intend bur Part, they ſay Quoad; in C. B. they ſay, Dampna ſuz predict 
ad then comes the Increment”, and after that the Quæ quidem &c 


35. J 


( 


{ 
| 
4 
| 


35 Jia Judgment be given in Banco, Ideo conſideratum eſt quod 
querens OI dekendens recuperer &c. And it ts not conſideratum eff 
per Curiam, pet this 18 good, for this ts the uſe de Banco & de 
V. N. Mich. 14 Car. B. BR. between Zy and Prime adjudged 
in a Writ of Error, Intratur Paſch. 14 Rot. 134. 

36. Jf a Judgment in Banco be Ob quod conſideratum eſt, where 
it ſhould be laco conſideratum eſt by the uſual Courſe, vet this is 
good in Banco, tor this is all one in Effect, Mich. 15 Car. 
B. B. between Hrary and 7oung adjudged in a Writ of Error, 
Intratur Trin. 15 Car. Rot. 46. t 

35. In an Action upon the Caſe upon a Promiſe, if the Defend- 
ant Nihil dicit, per quod the Judgment is to be given by JAhil vicit, 
and the Judgment 18 entered quod querens recuperet Damna ſua, fed 
quia neſcitur quæ Damna cc. d Writ of Inquiry is awarded where the 
uſual Courſe of Entry is quod quercns recuperare debeat Damna t. 
and not recuperet, pet thts is good in Banco, for it js all one in 
Effect. Mich. 15 Car. B. R. between Yrury and ue, adjudged 
in a Writ of Error. Intratur Trin. 15 Car. Rot. 46. 

38. In Treſpaſs for taking away Goods &c. the Jury found the De- 
ſendant GH as to the raking Part ot the Goods, and as to the reſt 
Net Guilty ; and the Fudgment was, that the Plaintiff ſhould recover his 
Damages for Part, Et quod defendens capiatur, and that yet the Plaintiff 
ft in miſericordia pro fatſo clamore {10 againſt the Defendant pro re/14uo 
tram greſſionis, and this was aſſigned for Error; tor the Judgment ought 
to have been Quod querens nihil capiat per Billam pro retiduo tranſ- 
greſſionis; Sed non allocatur; and the judgment was affirmed. Mo. 
692, pl. 956. in Cam. Scacc. Palmer v. Sherwood. 

39. Error on a Fuagment in Debt againſt Husband and Wife, upon a 
Bend mode by the Wife dum ſola fuit; The Fudgment was, that the Huſ- 


band ve in Miſericurdia, and that the Wife capiatur. This was held Er- 


ror, and the Judgment was reverſed ; for it ſhould be, that the Huſ- 
band and VV ite Capiantur, Mo. 704. pl. 982. Hill. 34 Eliz. in Cam. 
Scacc. Burdolph v. Perry & Ux”. 

40. Fudgment was given in Debt in C. B. upon a Non ſam Informatus, 
and Error was brought and moved for Error; iſt, Becauſe there is 0 
Imparlance, 2d1y, Becauſe the Entry was .9nod defendit vim et inju- 
iam, when it is not uſual that ſuch a judgment ſhall be given upon a 
Non ſum Intormatus ; Yet notwithſtanding that Judgment was aftirm- 
ed. Noy. 36. Mich. 42 & 43 Eliz. B. R. Loyd v. Twytord. 


41. In Debt upon an Oligation the Detendant pleaded Non eſt Factum, Noy. 4. 


and after Relicta Verificatiune confeſſed the Action The Judgment was, 
Quod tic in Miſericordia, and this was athigned for Error, tor that ic 


vage v. Ba- 
Clark, S. C. 
held accord- 


ought to be und capiatur. But the Court held it no Error, becauſe ingly, an 
a Fine is not due, but Where the Party denies his Deed which is found that the 


againſt him; and then it is due tor his falſe Plea, and for the troubling 
the Jury and the Court; and judgment affirmed. Cro. J. 64. pl. 2. 
Paſch. 2 Jac. B. R. Davis v. Clerk. 


ſame Rule 
is ſo uſed in 
B. R and 

C B though 
| Dyer 69. is 
contrary, and cites 33 H. 6. 54. 34 H. 6. 20 43 E. 3. 42. and 45 E. 3. 10. 


42. Error of a Fndgment in Debt was aſſigned, becauſe it was in Brownl 87. 
the Diq̃unctive, As Quod Querens recuperet Dolium Ferri vel Valorem ® O. ſeems 


eſuſdem ad Damna &c. whereas ir ſhould be, Quod recuperet Dolium 


or Iy a Tran- 


Nation of 


Ferri, & fl von, Valorem inde; Adjudged Error. Velv. 71. Trin. 3. Velv. 


Jac, B R. Paler v. Hardy man. | 
43. The Judgment was, Oucd querens & plegit ſui fint in Miſericordia 
pro falſo clamore, whereas it ought to have been Ouia non proſecuti ſunt ; 
tor it ought not to be Pro falſo clamore but where rhe Judgment is at- 
711 tex 
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Error. 
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ter Verdict, or upon Demurrer, and tor this Matter it was held mY 
teſt Error, and the judgment was reverſed, Cro. J. 214, pl. 7. Mich 

6 Jac. B. R. Anon. 

44. Judgment given againſt au Infant was uod capiatur. Error 
was brought, and the whole Court 1 75 that it is a clear Error, and 
therefore [Judgment was reverſed, Bulſt. 171. Trin. 9 Jac, Daby y 
„ fa Jud 8 Inf 

Error of a Judgment in C. B. upon an Information for bupinę Cat. 

tle, * ſelling them again in the ſame Market Contra Tamas * 
the judgment was entred, Quod fit in M:ſericordia, when it ought 10 
be Ouod capiatur, being upon an Information; For it is a Contempt 
and puniſhable by Impriſonment ; And per tor, Cur. Judgment was res 
verſed. Godb 349. pl. 443. Trin 21 fac. B. R. Pye v. Bonner. 

46. Error ot a Judgment in Debt, becauſe Judgment was given for 
the Detendant, Quod querens nihil capiat per breve. It was aligned, chat 
the Action was brought there by an Attorney, by Bill of Privilege, and 
not by origina! Writ ; to the judgment ought to be nib1il capiat per Bil. 
lam, and not per breve ; But the Court doubted of it, becauſe it was in 
the ſudgment which was by the Court, and would adviſe of it. Cro. 
C. 580. pl. 5. Paſch. 16. Car. B. R. Raymond v. Burbridge. 

7. T. and three others were convicted of a Rict upon View of two 
Tuttices of Peace and the Sheriff of the County, contra Formam Sta- 
tuti 13 H. 4. cap 7. and they were fined by the Juſtices ; and upon a 
Writ of Error brought the Errors aſſigned were, iſt, It does not a 

ar that the Detendants were convicted by View of the Juſtices, adly, 
That the Sheriff did not join in ſetting the Fine, whereas the Statute 
ſays, that the Sheriff ſhall be joined with the Juſtices in the whole 

Proceedings; and tor theſe Errors the Judgment was reverſed, Raym. 
316. Trin. 32 Car. 2. B. R. The King v. Tempeſt & al'. 

48. Judgment was awarded in an Inferior Court by the Mayor and 
Bailiffs, without ſaying per Cur. and this aſſigned for Error; But be- 
cauſe it was ſaid in eadem Curia, the Court held it well enough and 
over-ruled the Exception. Comb. 5. Mich. 1 Jac. 2. B. R. Salter v. 
Bellamy. 

49. Writ of Error of a Judgment in a Recognizance upon a Sci. Fa. 
was, Ouia in adjudicatione executionis ſuper Fudicium pred, inſtead of 
ſuper recognitionem pred”, and was tor that quaſhed. 12 Mod. 371. 
Paſch. 12 W. 3. 

50. In Debt, if the Original be recited to be Attachiat”, inſtead of 
Summonit*, yet we cannot reverſe the Judgment becauſe it is only a 
Recital; Per Holt Ch. J. 12 Mod. 513. Paſch. 13. W. 2. Anon. 


See tit. Amendment and Jeofails (K) &c. the ſeveral Statutes with 
the Notes. And tit. Amercement. 


(C. b) 


Error. | th 679 


ru ld. 
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(C. b) Judgment. 8 
Judgment 


What Judgment ſhall be given upon the Reverſal. 45 


1. the Defendant pleads abatement of the Writ, and this is Br Error, 2 
awarded a good Plea, by which the Writ abares, it the ]udg- 7 Ces S. 
ment is reverſed, becauſe this was not a good Plea, the Plaintiſt thall 


he _ to his * and ſhall not be enforced to a new Ori⸗ 

ial. 6. 38. b. | 
* 65 if an erroneous judgment be given upon a Proceſs againſt If Formedon 
che Demandant, AND tt is alter reverſed tor Error in the Proceſs, the abates by 


Demandant ſhall be reſtored to his Original, and the Tenant Juen, 
(hall anſwer to it. 21 All. Plactfo 17. . 1 


: ; of brought 
in B R. and Judgment reverſed, immediately upon this Writ the Tenant ſhall plead de Novo, and 


Mall anſwer upon the Declaration there. Br. Error, pl. 132.cites 1 H. 7. 12. and ſays that it is affirm- 
ed accordingly in the next Caſe there, that the Writ is revived, and that the Tenant ſhall anſwer, 


3. But ff an inſufficient Plea in Bar be adjudged a good Plea, and Br. Error, 
the Judgment after reverſed for this Cauſe by Writ of Error the 5 7. Cites 


Demandant ſhall not be reſtored to the ſame Original. 9 I), * g. *. 38. 


38. b. * This is 
: : FT miſprinted 
for (6)——— In Debt the Defendant pleaded in Bar, to which the Plaintiff demurred. The Plea was 


adjudged ot But upon Error brought the 3ar was adjudged inſufficient. The Court at firſt doubt- 
ed what Judgment ſhould be given; but ar laſt it was awarded that the Plaintiff ſhould recover his 


Debt and Damages. Le 33. pl. 41. Hill. 28 Eliz. B. R. Taylor v. Moore. 


* in this Caſe he ſhall be reſtored to his Action. 9 . 6. Br. Error, 


pl. 7· cites 


36 S. C. 


5. In an Aſſiſe by an Infant, if the Tenant pleads in Bar upon Br. Error, 
which the Aſfiſe is awarded at large to inquire of the Circumſtance, pl. 126. cites 
becauſe the Jlaintiff is an Inkant, and the Inqueſt find tor the 33 A Pl. 
Plaintiff without inquiring ot the Matters alleged in Bar, by which 
the Plaintiff hath Judgment, and it ts reverſed in a Writ of Error ; 
the Plaintiff at his Election ſhall be reſtored to his Original, and fa 
attach the Tenant thereupon, 31 All. 22. adjudged. 

6. And the Judgment ſhall be, that he ſhall have a new Original at Br. Error, 


his Election. 31 AM, 22. adjudged, pl. 36. cites 
| 18. 22. 8. ** 


J. Ik the Tenant in an Action makes Default and an Eſſoin is caſt SADLY 
for him, which does not lie, and notwithſtanding upon Challenge Fol. 774 
thereof by the Demandant, and Praper by him of Seiſin of the 

Land upon the Octault, Judgmenr is given againſt the Demandant 

for not counting that he ſhall take nothing by his Writ, ik he brings 

a Writ of Error and it is reverſed for this Cauſe, the Judgment 

ſhall be, that he ſhall recover Seiſin of the Land upon the Default, be- 

cauſe the inferior Court ought to have given this Judgment. 2: 

E. z. 46. 62. 21 All. JAacito 17. adjudged. 

8. Such Fudgment thall be given in Writ ot Error as ought to have 

been given in the firſt Court which err'd, quod nota. Br. Error pl. 64. 

cites 21 E. 3. 45. 


(D. bj 
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580 Error. 


See Ti. (D. b) How Judgment ſhall be given upon the Never. 


judgment 


(U) ſal of the fiſt Judgment. 


Cro C 442. 1. IN an Action upon the Caſe, if the Plaintiff being D/, 
pl. vs. Slo- declates, that whereas there was a Suit in Bath between the 
_ Ao gs Oetendant and S. and Jflue thereupon was joined, and at the 
{ems to be Crlal thereof in Aula there the Plaintiff was ſwora as a Witnels 
S. C. ad- And thewed his Oath, and atter the Octendant having Commun 
judg d ac- Cation with the Wite of S. of the ſary Trial and Dath, ſaid cha. 
Wm rt Words of the Dlaintiff, Your Brother Delamore (innuendo the 
Vent 28. | Plaintiff exiſtentem fratrem of the ſaid Wife) took a Falie Oh 
againſt me in the Hall, (innuendo cc.) 1 would not take ſuch an Oath 
tor all che World ; After Not Guilty pleaded, and a Verdict tor the 
Plaintiff, yer judgment being there given againſt the Plaintiff quod 
nihil capiat c. becaule the Oeclaration is not good, becauſe tt jg 
not averred that the Plaintiff was Brother to the Wite of S. to whom 
the ſaid Words were ſpoken, but only in the Innuendo which is not 
{ufficent; Though chis judgment given there be reverſed in Banco 
Regis ii a Writ of Error tor the Jnſufticiency in che Judgment, 
this being ideo Concettum eit tor conſideratum eſt, vet the Court de 
B. R. ought to give the ſame Judgmeit which ought ro have been 
given at Bath, ffilicet, quod querens nil capiat per Billam. Dil. 
II Car. B R. between De/arwre and Heikins udjudged. Intratut 

Trin. 10 Car. Rot. 900 
Cro © 5-9. 2 In an Action upon the Caſe tor Words, if Judgment be given 
Mz 8 againſt the 2laintitt, that the Words are not actionable, upon which 
S Ce the Plainritf brings a Writ of Error, and thereupon che tirit judg- 
firlt Judg- inent 18 reverted vecaule the Words ate actionadle ; the Court after 
ment was HBeverſal of the firſt Judgment, oughr to give Juagment that the 
ay ine % Plaincitf ſhall recover, for this Court ought to give the ſame Judg⸗ 
*overes ment that the firſt Court might have done. Mich. 14 Car. 
> K. between Heu ava Chele auzUrgen, Intratut Wil, 13 Cat. 

Aot. 695. 

Cro. unt, 3. In an Ejectione Firm, upon Not Guilty pleaded. Jfſue ts 
. join'd and a Special Verdict is tound, and upon this Verdict ſudg- 
Eyres ment given àagaiuſt the Plaintiſf; and aiter the Plaintit brings a 
S.C re- Writ ok Error, and in this the udgment is reverſed, the Plaintitf 
ſolv*d that ſhall have Judgment and recover his Ferm, his Declaration being 
mg Sor uhh: good, and the Law being for hin Upon the Special Verdict; for 
directed the Court that reverlcs the fir Judgment ought to give the lame 
ro the Chief Judgment which ought to have been given tit the firſt Suit. Mich. 


ſuſtice in 


| - Car. B. B. between Oc are aud Ayres, adjudged in a Writ 
Leu ee ok Ercor upon a Judgment in Ireland. Intratur Pich. 13 Car. 
judgment, R. 332. | * 
and com- 
manding him to award Execution — S. C cited per Curiam. 2 Saund. 256, 257. Mich. 
22 Car. 2 in Caſe of Green v. Cole, —— Ibid. 319 S. P. and cites Roll's Abr. 574. 


Son]. 206. 4 F. brought Treſpaſs againſt R. in B. R. And apon Demurrer upon 
* Plea of the Defendant it was adjudged for the Defendant. F. brought 
Rudge, S C Error in Cam. Scacc. and there the Judgment in B. R was reverſed, 
adjudged, Out no Writ of Inquiry of Damages could be awarded out of the Exchequer 


Chamber, 


* 
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Error. 581 
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(bomber y the Stat. 2) Eliz. cap. 8. And now F. ſues a Writ of In- pd chat the 


qury out of B. R. and well; For the firſt Judgment being reverſed is 69» 


"or a Bar. Noy 129. Falder v. Ridge. eee ee 
| | DRE Damages 
found; For though the Stat. 27 Elis. men: ions only the Returning the Record, yet it maſt be intend- 
ee, that ail mall be done that is neceſſary in order thereto, Yelv. 74. 76. S. C. adjudged. 
* 


5. Where the Plaintift brings Error and the Court reverſe, they give 
1 new Judgment ; otherwiſe where the Detendant brings Error. 1 Salk. 
262. pl. 2. Mich. 4 W. & M. in B. R. Parker v. Harris, 

6. In Replevin, if the Fudgment for the Plaintiff be reverſed, ſuch 
nero Judgment mult be given as the Court Jhould have given before, 
which cannot be for the Avowant, unleſs upon the Merits of the A- 
vowry, and if that be naught, it muff only be Nu cap. per billam. 
Comb 398. Mich. 8 W. 3. B. R. Bret v. Bagill. 

7. It in Error a Releaſe is pleaded and found for the Plaintiff, yet 
if there is no Error, the Court cannot reverſe the judgment, and it 
the Relraſe were found for the Defendant, a Villerent Judgment muſt 
de given according as the Error athigned is ſufficient or not; For if it 
is a good Error the { udgment muſt be, that the Plaintiff be barred ot his 
Writ ot Error, and not that the Judgment be affirmed ; if it be not a 
a good Error, the judgment be that the firit Judgment be affirmed ; 
Per Curiam. 2 Ld. Raym. Rep. 1005, 1006. Hill. 2 Ann. B. R. in 
Caſe of Carleton v. Mortagh. 


2 


(E. b, In what Caſes the whole Judgment ſhall be c. brad 
reverſed, or only Part. Nr 


i. Na Formedon de uno Crotto de Meſſuagio c. if the Demandant 

recovers, AND in a Writ ot Error it is adjudged that a Forme- Pol. 775. 
don does not lie ot a Crotr, the Judgment for the Reſidue ſhall be 
reverſed alſo, becauſe the Writ is not good, inalmuch as there doll Ker. 


2. pl. 2. 


cannot be a good Judgment upon a bad Writ. Palſch. 12 Jac. B. K. Anon. S. C. 
adjudged. | adjudged. 
214 Ellis v. Wallis S. C. adjudged. ——S. C. cited All. ang _ 


2. In an Action of Treſpaſs againſt three, if one dies pending the 8. C cited 
Writ, and pet Judgment is given againſt all three, in a Writ 8 
Error upon this Judgment the whole Judgmenr ſhall ve reverſed, 441.4 
becauſe it is intire, though the Writ by the Death abates but the; E 4 


gainſt one. Trin. 14 Car. B. N. between duda more and Scriven. to be Law. 


Per Curtam, luch Judgment reverſed. Inttatur Mich. 13 Car, 70 
Rot. 507. L4 Raye 


| | N — | Rep 6090. 

3. It A, brings an Actton upon the Cale againſt B. for Words, Roll Rep. 
and allo tor that he cauſed him to be indicted; upon which Indictment 24: pl. 2. 
he was acquitted, and all this is found by Verdict, and Damages S. C. adjudg- 
everally given tor them; but intire Coſts, and one intire Judgment | 303. "ha 
vlven tor all, ſcilicet, ideo Conſideratum eft quod querens recupe- 3. S & fd. 
Tet Damna & Cuſtagia in torma prædicta aſſeſſa c. AND in a Writ 2 
Error it is adjudged the Action does not lie for the Words, the Judg⸗ Hob 6. pl. 


v. Jac b. 


ment tail be reverſed only kor the Words, 21d Damages for „ . b. 
71 hem 


Fl 
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5, C. 5% them, and ſhall ſtand for the Reſidue, and the Coſts han 650 
the [udg- intirely. Paſch. 12 Jac, My Reports between Tassen 2 
3 


ment for 

3 in Camera Scaccaru adzudged. Same Cale Hobart's Rep, 8. 

togetlier 

wk the Damages, was affirmed alſo for all the Coſts, becauſe there was juſt Cauſe of 

warranted the Coſts, though Part of the ſuit was without Cauſe, All. 75. is a Nota, that Had 

deſdon Prot honoſary told the Reporter, that the Caſe of Miles v. Jacob in Hobart was not Law. 
* This Caſe denied, and'a Rule laid down, that where the Judgment is Part by the Commoa "BY 

and Part by the Stature, it may be reverſed in Part; For that which is a Judgment at Common N 

will remain a_Judgmert, and be compleat without the other. 1 Saik. 24. Cutting v. William, 

Mod 25. pl. 2. 8 C and the Court denied the Authority of Miles v. Jacob in Hobart 6 


Suit, wiich 


Judgment intire cannot be reverſed in Part. 2 [.d. Raym. Rep. 825 in Caſe of Williams : | 
Cutting, and Holt Ch. J. taid, that the Caſe of facob and Miles in Hob and Mo. 728. Reymey 2 


Grimſton were not ſupported by any ſubſequent Authority. 


4. Ik A. brings an Action upon the Cafe againſt B. upon tuo 
Promiſes, and declares that he fold certain Tallow to the Delendant 
and upon this the Detendanrt aſſumed to pay fo much as it was w 
and that he allo at another Day fold other Tallow, and the Delendant 
made ſuch Promiſe for it, ff Detendant pleads, that alter the fir 
Aſſumplir, the Defendant ſatisfied the Plaintiff tor the ſaid firſt Talloyw 


ſold to him, upon which Iiſue is taken; and as to the other Promiſe, 


the Defendant pleads non Aſſumpfit, upon which they are at Iflte | ; 
allo, and the Jury find as to both Ftues, that the Detendant aſſumed 


and promiſed Modo & forma prout' c. and aſſeſs ſeveral Damages 


and thereupon Judgmenr is given for tne W hole for the Plaintiff; In I 
this Caſe, though there were ſeveral Damages tared, and the 


JAaintiff might have refinquiſhed his Damages for the firſt, which 


, was not well found, and toon Judgment tor the ſecond which was 
well tound ; yet when one Judgment 1s given tor both, the Judg⸗ 
ment is erroneous. ]Ialch. 8 Car. B. B. between Ce, aud Mur. 
Feld, av)uDged in a Writ of Error upon a Judgment in Canter: Z 


- bury. jntcatur Hill. 6 Car. B. K. Rot. 1128. 


F. N. B. 98 5. If a Fine be levied ot Land, of which Part is Guildable, and Part 


5 L : | 2 . % . . 
(2) 3 is ancient Demeſne, and as to that whicn 1s ant ient Demeſne, the Fine is 


rh Eoitions ieverſed by Writ of Diſceir, yet the Fine ſhall ſtand for the Reſidue; 
cite 21 E 3. for a Mark ſhall be made on the Fine, in the Nature of a Cancell- 


. 12 a ing of that whichis antient Oemeſne only. 17 H. 7. Belloway 43. 
18 Diſceit, 37, and Ibid in the new Notes there (a) cites 5 H 4 44.— 8. P. Arg. Cro. E. 469 
(is), d. P. per Curiam, Obiter. fo. 374 pl ti. Mich. 11 Car B. R. 


S. C cited 6; In an Action of Debt upon a Bill, and upon a Contract upon an 
by Roll. Emiſler, tf the Detendant pleads non eft Factum as to the Bill, and nil 
5 1 debet as to the Contract, and both are found hy Verdict againſt the 
CR. Detendant, and judgment againſt the Defendant quod capiatur for 
d. C. denying his Deed; and If 18 not àlio quod tit in Mitericordia as to the 
cited by Koll Contract, AS it ought to be, and intire Damages given; MDA Writ 
ot Error ts brought tor this, the whole Judgment chall ve reverſed, 
* Fol. --6, (CthiCet, as well the Judgment upon the Bil, as tor the Contra. 
[ti. 11 Car. B. B. between #/0%ead and Deereman relvived, 
and a like Judgment given in the Parchallea reverſed accordingly. 

| Intratur Hl. 10 Rot. 876. | 
Sty. 290. 7, In a Mrit of Dower if the Pl:incitt recovers by Default, and up 
1 18 10 $6 on this a Writ is awarded t0 the Sheritf or Bailift, where the Re 
by Koll Ch. COVEry 18 co deliver to the Plaintitt rerciam partem per Metas, and to 
[. rohave enquire of the Value of the Year, and how much Time 1s paſt after the 
been adjudg- firtt Demand of Dower, and what Damages the hath, ſuſtalned ; and 
ok apes upon thts the Sheriff or Batliff returns, that he had deliver'd _ 
Ae third Part Bf the Lands, and the Value tound by the Jury to 75 
by Roll, | US 
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Ann. and that two Years are paſt after the firſt Demand, and Da- All. 75. as 5 


ſages 50 l. and thereupon Judgment is given accordingly, to hold 471 4 


- Severalty the ſaid third Part, and to recover the ſaid Damages. In pl. 1 


11s Caſe, though the Judgment is not good as to the Damages, and see 
nalmuch as it 18 nor averred that the Husband ot che Plaintiff died (M.c)pl. 
led, CS the Ale 18) nor is it ſo found by the Jury, nor was it ſo 9 © 
:ommanded. by the W rit to be inquired, by which the Judgment as 
to this is erroneous, pet it ſhall be reverſed only as to thts, and 
gall ſtand as to the Recovery of the third Part ofthe Land. Trin. 
Car. B. B. between Ze and Ad&ms, adjudged per Curtain in 
Brit of Error, upon ſuch a Judgment given in 1%. Intra- 
tur 18). 12 Car. B. K. Rot. 159. ; : 

9. Co. 5. Specot's Caſe, 58. b. 59. adjndged in a Quare Impedit, 

judgment to have a Writ to the Biſhop, being the Judgment at 

the Common Law, ſhall not be reverſed in a Wric ot Error, though 
the Judgment given by the Statute of . 2. tor che Damages be 
erroneous and reverſed. 8 

9. In a Writ of Error upon a Judgment in Treſpaſs againſt « c;,. 289. 
ſcberal, if the Judgment be erroneous becauſe one ot the Deiendants pl. 6. S C. 
was within Age, and appeared by Attorney, the Judgment ſhall be i was mov'd 
teverſed in toto againſt all. aich. 9 Jac. B. R. Rot. 302. be- Fart 
tween * Bird and Bird, Cotta Orms and his Wife in Ticipatls zn Error, 
Quare clauſum fregit æ hervam conſumpſit, that the 
being intire for Damages againſt both, it ſhall not be reverſed for one only, bur for both: top 
this was vouched, that in Ejectmeut in Cheſter this very Term Error was brought by two for the 
N-n2ge of one, and Rule was given for Reverſal thereof, bur rhe Court ſaid, they did not remember 
any (ch Rule given, and that they would well adviſe thercof, and cited 20 E. 4. J 28 H. 6. 9. 
10 Aff 8. ——— 8. C. cited and S. P. adjudged, All. 74, 75. Trin. 24 Car B. R. in Caſe of Oates 
v. aylett.— Sty. 121. Aylet v. Oates, 5 C. adjornatur Ibid 125. S. C & S P. adjudged. —— 
S. C. cited Ld, Ray m. Rep. 600. S. P. by Roll Ch. J. Sty. 406 Hill. 1654. Anon. 
Error of a {adgment in Eje&tione Firme, becauſe there were two Defendan's, and one of them was 
within Age and appeared by Attorney where it ought to have been by Guardian, and Damages and 
Cofts wer: given intire; Adjudged Error, and the AGED INE againſt both. Cro. J. 303. pl 
z Trin. 10 Jac. B. R. King v. Marborough. C. cited Ld. Raym. Rep. 600. 


10. Ik an Action be brought againſt A. as a Feme Sole, where ſhe Sty. 254. 
is Covert Baron, and againſt B. and C. and they all plead ro Iſſue, and Som 1 0 
A. as a Feme Sole, and after Judgment is given againſt them all vic ot 
accordingiy, in this Cale rhe Baron of A. with A. B. and C. may join Error 
in Error, and align tor Error the Coverture of A. and thereupon the brought 
Judgment ſhalt be reverſed for all, becaule it is intire. Trin. 1651. « Ape dorg 


between Hayward and Williams adjudged, Intratur . 1649. Adjornatur. 


Rot; $24. —— Ibid. 

| Sn e 280 S. C. 
but it is there ſtated as of a Fine brought by the Baron and Feme, withaut joining with the others, 
and S. P. does not appear. | 


11. In an Action of Account, if judgment be given quod compu- co. E. 8:5. 
ter, and after Auditors are alligned, ànd upon his Account judgment pl. 4.5. C 
is given «againſt him alſo, and Damages and Coſts, and after a Mrit of and becauſe 
Error is brought upon both Judgments, and thereupon the laſt 23 
Judgment is only erroneous, In this Cale the laſt Judgment only found in the 
(halt be reverſed, and not the firſt Judgment, but this ſhall ſtand art Judg- 
in Force, for cheſe are two diſtinct Judgments aid perfect, for the one it was 
firſt Judgment is tdeo Conſtderatum eft quod computet x De. d 
fendens in Milericordia. Hill. 43 El. B. R. between Williams and Mh „ 

I hitetn a Writ ot Error upon a Judgment in Briſtol, adjudged. Williams, 
ut * 


does not fully appear, ——— 8 C. cited by Roll Ch. J. Sty. 290. Trin. 1651. 


12 ff 


—_—_— 
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12. Jf a Judgment be given againſt Executors in an Action g- 
Debt, and atter a Scire Facias a Judgment is given againit them of 
have Execution ot their proper Goods, and a Writ of Error is 
brought upon both Judgments, in this Caſe, if che firſt Judgment 
be good, and the laſt erroneous, the laſt Judgment only ſhall be 
reverſed, and the firſt Judgment ſhall tand. Co. 5. Pererfer z 
adzudged as it ſeems; But tt is not alleged that the Writ ot Erro 
was upon both Judgments, but only in redditione Executionis. 
8. C cited 13: The Counteſs of Kent was endowed in Chancery by the King, ang 
2 And. 129. among other Things there was ag ned 4 Rent reſerved by Patent hs the 
— Noy King and his Succeſſors upon Grant of a Fair to the Frior of B and bis 
14 &.q bes Succeſſors ; upon which Aſſigument ſhe broyght a Sci. Fa. in the Exche. 
Facias122 quer, and there had Judgment to recover the Rent, and the Arrearayes 
as cited by and Damages; W hereupon Error was brought in Cam Scacc. and the 
Crooke in Fuggment reverſed as to the Rent and Damages; becauſe the could ng: 
EA have judgment of the Rent being the King's Inheritance, nor of the 

(wells Damages in the Sci. Fa. but as to the Arrearages the Judgment was 
Caſe. affirmed, becauſe it was her Right to have it, and as to this ſhe wa 

rivileged to ſue in the Exchequer. Mo. 565. pl. 11. cites 14 E.; 
he Counteſs of Kent's Caſe. 
14. It a Frne was good before the Proclamations, and the Proclamationt 
Were 1/1, and erroneouſly made, this hall not take away the Force of the 
Fine which was good before the Proclamations; and adjudged that the 
Proclamations ſhall be reverſed, and the Fine land in Force, Pl. C. 266. 
a. Mich. 4 & 5 Eliz. B. R. Fyſhe v Brocket. 
Cro E. 560. 15. In Caſe, Error was aſſigned that the Damages were aſſeſſed in. 
ö C. tirely for divers Things which would ſupport an Ad ion, ſome of them being 
Ju — unceriainly and inſufficiently alleged; tor he preſcribed ro have Omnia 
reverſed. bona Foristatta, which could not be without Charter, alfo to have de 
Fugatione quicquid accidere poſſit, which was alſo uncertain, fo that 
when Damages tor thoſe Things intirely are aſſeſſed with other Things, 
and [udgment given, the Judgment is erroneous; and for that Cauſe 
the . was reverſed. Mo. 706, 70). pl. 987. Paſch. 33 Elis. 
B. R. and 36 Eliz. B. R. Berkley v. Pembroke. 
16. A Writ of Error is Quaſi a Commithon, and may reverſe for Part 
and affirm for Part, and is not abateable, becauſe the Fine is good for 
Part. Mo. 366. pl. 499. Paſch. 23. and Mich. 36 & 37 Eliz. in Caſe 
ot Barton v. Lever. | 
E ght De- 17. Error was alligned of a Judgment in C. B that the Action was 
fendants brought again three Perſons, one of whom was within Age, and that 
" 5 * they all appeared by Attorney, whereas he within Age ſhould have ap- 
2 peared by Guardian, and ſo the Judgment being Joint was erroneous 
wher-ot two againſt all; And Roll Ch. J. was ot the ſame Opinion, and fo it was 


are Infants reyerſed. Sty. 430. Hill. 1653. Bocking v. Symons. 

a::d Tudg- 

ment was given for the Plaintiff ; bur on Error brought the Judgment was reverſed againſt all. Ley 
294 Trin 22 Car. 2. B. K Grell v. Richards, 


2 Keb' 506, 18, Error to reverſe a Judgment given in an inferior Court where an 
l. 80. Kce- Ajjumplic was brought, and the Flaintiſi declared upon three ſeverat 
8 — J Promi es, and the Fury ſound iwo for him, and the other Non Aſſumpſit; 
the Judg- and Judgment was given for the tuo, that he ſhould recover, 4% ns 
ment is ſuffi. Judgment for the third, that he ſhould be amerced Pro falſo clamore, 
cient, dur or that the Detendanr Ear inde ſine Die; And tor this Caute Error was 
33 athgned. The Court laid, the Judgment was altogether Imperfect; 
tra.— did. and fo were inclined to reverle it, but gave lurtuher Linc went. 39, 
535 pF 52. 40. Trin. 21 Car. 2. Gregory v. Kades. 
a - 
ment _— Niſi &c. 
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K 


(F. b) Vat Judgment ſhall be reverſed by Cunſe- 


, | 
Fol. 777. x 
quence, by the Reverſal of otheis. LAS l. 


A FTER a Recovery in Rediſſeiſin, if the firſt Judgment be * Br. Error, 
reverſed, the Judgment upon the Rediſſeiſiu ſhall be re-f 33: << 


verſed alſo. * 43 E. 3. 3. Co. 8. Doctor Drury 143. 11 I), 6. 17. B.. Error, 


; pl. 157. 
cites 4 E. 4. 29. 


2. So if a Man recovers in Debt upon a Judgment, tf the firſt pt Error. | 
Judgment be reverſed, the ſecond Judgment ſhall alſo, * 43 E. 3. s | 
z. 111), 6. 17. b. | Per Dode- 
ridge the 

Reverſal of the firſt does not reverſe the ſecond, but defeats it ſo, that the Plaintiff ſhall not have 
any Fruit by it, but it ought to be intended upon both in the ſame Cogrt; Bat if in divers Courts, 
the ſecond Judgment ought to be ayoided by Plea, or Audita QuerefI. Palm. 184, 188 Trin. 19 
Jac, B. R. in Cafe of Apfley v. Geve And by Chamberlain J. it one has Judgment in C. B. 
tor Debt, and brings Debt upon this Judgment, (as he may in B. R. and has Jargon here; yet 
it the firſt Judgment be revers'd, it has been adjudg'd, that the ſecond Judgment ſhall be reverſed 
alſo. Palm. 303. Mich. 20 Jac. B. R. in Caſe of Apſley v. Geve, in an Audita Querela brought 
by rhe Plaintiff Sid. 253. pl. 2 Paſch. 14 Car 2. in Cam. Scacc. it was doubted that it could 
not be remedied in Cam Scacc. bur that the Party ought to move in B. R for an Audita Querela, 
and fo to be reliev*d, But they took Time to adviſe whether the Judgment in B. R be not by the 
firſt Reverſal Ipſo Facto void, 


z. So bp reverſal of the original Judgment, the Oatlawry de⸗ n 
pending thereupon ſhall allo be reverſed. * 11 Þ, 4 6. b. + 7 P. 5% ce 
0. 44. S. C. 


+ Fitzh., 
Error, pl. 18 cites S. C. 


Br. Error, pl. 70 cites 8. C. 


4. But by the Reverſal of the Outlawry the original Judgment ſhall Br. Error, 
not be reverſed. 7 I), 6. 44 b. pl. 70. cites 


5. Tf a Man recovers in an Annuity and in a Scire Facias thereupon Br. Error, ; 
afterwards, and che Judgment upon the Scire Facias is atter affirm- 2 3 | 
| 


in a Writ of Error, pet if the firſt Judgment of the Annuity be, S C : 
"cverted, the other fhall be alſo. 11 D. 4. 48. Firzh. Error j 

pl. 63. cites | 
11H 4. [and the Caſe is continued at fol. 4) b. 48 a. pl 22] Tenk. 73, 774 pl. 40. 8. C. | 
For the princival Judgment in the Annuity being reverſed, all that depends upon it falls to the 1 
Ground. Sublato Fundamento cadit Opus The Judges in B. R. by reverſing this judgment ex 4 
Obliquo reverſe the ſaid Judgment in C. B upon the Scire Facias, and alſo their own judgment in | | 
Error upon the ſaid Scire Facias. S. P. Br. Error, pl. 190. cites 13 E. 4. 4. 


6. It a Man recovers upon an Original, and hath another Judg⸗ 
Ment in a Scire Facias, if the firſt Judgment be reverſed, the other | 
ſhall be alfo reverſed. Co. 8. Doctor Drury, 143. | H 

. If a Pan recovers in a Quare Impedir, and hath a Writ to the 1 
Biſhop in a Quare non Admiſit, and atter the Judgment in rhe Quare 
Impedir is reverſed, the Judgment in the Quare non Admiſit ſhall 
he TR Gar though this was tor the Contempt to the 
Tung. 2 „ ; 

s. Ik a Judgment be given in an inferior Court againſt A. and after Br. Error, 
another judgment againſt B. his Pledge there, and B. upon this is pl 34 cue 
taken in Execution tipon the Judgment; and atrer the principal rhe 
Judgment is reverſed in a Writ of Error a ſpecial Writ may be 

7 K awardey 


— — 


— .. 


3H 1 Error. 


awarded to deliver him, becauſe it appears by the Reco 
he was pledge. 1 Þ. 7. 12. b. adjudged. i that 

9. Jt the Demandanr recovers againſt the Tenant, and the Tenane 
againſt che Vouchee, if the Heir ot the Vouchee reverſes the | udgmen: 
ot the Value, becauſe the Vouchee was dead at the judgment rendereg. 
2 ſhall reverle the Judgment againſt the Tenant alſo, Qurte 
18 E. 3. 38. g 

10. If the Principal be outlawed of Felony, and the Acceſſory . 
tainted and executed; AnD A.ter the Principal reverſes the Outlaivr, 
and is indicted and found not guilty ofthe Felony ; by this Revert] 
and Acqutttal the Attainder agaiatt the Acceſſory is annihilated, fyr 
his Heir map have a Mortdanceſter it ſeems, becauſe he hath ng 
Remedy by Writ of Error or otherwiſe to reverſe it, for this de 
pends upon the Principal. Tempore, E. 1. Yortdanceſter 46. Co. 
9. Lord Sanchar. 119. b. 

11. A Man may defeat two Records by one and the ſame Writ ot 
Error, for it a Man recovers in Aſiſe, and after recovers by Rediſe;jy 
and brings Writ of Error of the Judgment in the Aſſiſe, and reverſe; 
it, by this the other Recovery is reverſed alſo. Br. Error, pl. 2,, 
cires 43 E. 3.3. per Finch. 

12 So where a Man recovers Damages in Waſte or other Action, and 
brings Debt of the Damages recovered, and recovers, and after the fir} 
Fudgment is reverſed by Error, there by this the laſt Judgment is re. 
verſed alſo, though it be upon two Originals ; tor the one depends upon 
the other. Ibid. Per Finch quod non negatur. 

Br Attaint, 13. B. brought Writ of Error again/t E. who vonched to Warranty T. 
pl. 125-cites and the Voucher counter- pleaded, and paſſed for the Demandant, and here. 
S. * covered, and the Vouc bee brought Writ of Hrror, and had Scire Facias re- 
a 48. clic ' turnable nau, at which Day the Tenant brought another Writ of Error if 
5 &. the ſame Fudgment, and aſſigned Error, and prayed Scire Facias and 
had it; notwithſtanding that the Vouchee had brought Wrir ot Error, 
and this for Doubt thatthe Vouchee was faintly proſecuted, and yet by 
the Reverſal by the one, the other ſhall be reſtored ; and it was held 
there that the 8 ſhall aſſign Error between the Demandant and the 
Tenant, and ſo may the ſecond V ouchee do. Br. Error, pl. 39. cites 8 H. 43. 

14. And that it he in Reverſion reverſes Fudg ment by Error, the Te- 
nant for Lite thall be reſtored. Ibid. 

15. And if Tenant by Reſceit reverſes Judgment by Error, the Tenant 
for Lite ſhall be reſtored. Ibid. | 

16. It Error be in the Original, then as well the Proceſs of Outlawre 
as the Original ſhall be reverſed. Br. Error, pl. 47. cites 11 H. 4 6. 
Per Gaſcoine and Huls. 

S. P. Br. Er- 15. If the firſt Judgment be reverſed the Rxecution depending upon it 
e. pl. 193. is deteared eo Facto. Br, Error, pl. Jo. cites 7 H. 6. 44. Fer Hall. 
eres % Teſtburie and Paſton. | 

thar by the 

Reverſal of Aſſiſe the Rediſſeiſin and the Execution upon it is alſo reverſed. 


18. If the Outlawry be reverſed by Writ of Error, yet the fir 
FR remains for the Party; Per Cheiney, which Brooke ſays 
eems to be Law. Br. Error, pl. Jo. cites 7 H. 6. 44. 

19. In Audira Querela it was agreed, that by rever/ing of the fit 
Judgment by Error, the Execution upon it is alſo reverſed. Br. Error, 
pl. 193. cites 6 E. 4. 9. 10. 

20. And by the el of Afſiſe the Rediſſeiſin and the Execution up- 
on it is alſo reverſed. Ibid. 

21. In Deceit it was admitted clearly, 'That in Writ of Error the 
Plaintiff ſhall recover the Land and the Iſſues and Profits incurred in the 


22 


Error. 


Meſne Time, quod nora, and it was douhred if fo in Deceit. Br. Er- 
ror, pl. 174. cites 18 E. 4. 11. | 

22, Where Error is in the Fudgment in Writ of Debt, and another 
Error is in the Omtlawry upon Capias ad Satisfaciendum and EX1gent upon 
it, a Writ of Error ſhall not ſerve to reverſe both Judgments; Per Huſ- 
ſey ; Bur Fairfax contra; and that 11 H. 4. 4. in Rediſſeijin a Man was 
outlawed foe the Damages, and both Judgments were reverſed by one 
and the ſame Writ of Error, and the principal Caſe was that the Writ 
of Error was brought de Redditione Fudicii in Writ of Delt, and in Pro- 
muleation of the Outlawry in it; and fo fee that Writ of Error lies as 
well of Error in the Outlawry as in the Execution upon it; For this 
Outlawry was upon the Capias ad Satisfaciendum, and exigent for the 
Execution atter the Judgment. Br, Error, pl. 150. cites 8 H. 3. 
, Io. 

F 23. A Quad ei deforceat is brought in Wales, and proſecuted in the 
Nature of a Writ of Right, according to the Courſe there; by Force 
cf the Statute of 12 E. 1. The Tenam joins the Miſe upon the mers Right, 
and afterwards makes Defauit, and without a Petit Cape awarded, 
Judgment final is given againſt him; the Tenant brings a Writ of Right, 
againſt the Demandant, Who had Judgment ut ſupra and Execution; 
he pleads the firſt Fudgment in Bar; And Fudgment is given that it is a 
good Bar; the Plaintiff, who was the Tenant againſt whom the firſt 
Fudgment was given, brings a Writ of Error upon this laſt Fudgment ; and 
aſſigns for Error, that a Petit Cape was not awarded before the firft Fudge 
ment; non allocatur; the firſt 7udgment was affirmed ; For although it 
be erroneous, yet It is in Force until it be reverſed ; and this Writ of 
Error is not to reverſe the firſt Judgment, but the ſecond judgment; 
the ſecond Judgment was affirmed in Error. A Writ of Error ſhould 
have been brought to reverſe the firſt Judgment, and if had been re- 
verſed, yet it had not reverſed the ſecond judgment; tor the ſecond 
Judgment was collateral and independant, and it is executed. Jenk. 259. 
pl. 56. cites 5 Rep. 85. b. 38 Eliz, Penryn's Caſe. 

24. A Plaintiff in Debt recovers and has Execution, and the Sheri 
ſuffers the Defendant to eſcape. The Plaintiff recovers againſt the Sheriff, 
and atrerwards the Fudgment for the Original Debt is reverſed, yet the 
Judgment againſt the Sheriff is not reverſed. Jenk. 259. pl. 56. 

25. So where a Defendant is taken in Execution on a Fudgment upon 


3 and che Sheritt tufters him ro eſcape. Jenk. 259. 
pl. 56. 


26. But where the latter Fudgment depends upon the former, as Rediſ- | 


ſeiſin upon an Aſſiſe or a Sci. Fac. to execute a Judgment in Debt, it is 
otherwiſe, 2 259. pl. 56. | 

27. A Fuapgment was given in Dower for the Demandant, and anotber 
judgment that ſhe ſhall recover her Damages, and this ſecond Fadgment 
lor the Damages was reverſed by a Writ of Error, becanſe ſhe did not 
aver that her Husband died ſeiſed, in which Caſe the is to have no Da- 
mages; yer the firſt Judgment tor the Dower ſtood unreverſed. Sty. 
290, Trin. 1651. Spittlehouſe v. Farmery, 


(G. b) 
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(G b) In what Caſes Collateral Things ſhall be reverſed 
by Reverſal of others. 


Things executed. 
Br. Error, x, J F the Conuſee of a Statute recovers in Detinue hy erroneous 
Y er Judgment agaioſt che Garniſhee, and ſues Execution; jf the 


: - Garnithee in a Mtit of Error reverſes che Judgmenr given in the 
(5) Fol. 978. Oktinue, vet the Execution is not reverſed (*) by this, becauſe it is 


a Collateral Thing executed. 7 Þ. 6. 42. Co. 8. Door Drug 
S. C. cited 142. b. . ee 


Rep. 90. 
4 in Hoe's Caſe per Curiam. 


$ Rep. 142. b. 143. b. cites & C. 


S. P. 3 Mod 2. A. in Execution for Debt on erroneous T _ eſcapes, Det 
you. ts brought againſt the Sheriff on the Eſcape, and Plaintiff has Fudgment 
B.R per and Execution; afterwards the frft Fadgment is reverſed, yet the Fade. 
Curiam, ment againft the Sheriff, upon this Collateral Matter being executed, 
Goldv. fands god. 8 Rep. 142. b. Paſch. $ Jac. in Drury's Caſe cites ) H. 
2 6. 42. a. 
3. It a Man is tried Frank in Treſpaſs to the Damage of 10 l. and the 
Defendant brings a Mrit of Error or Attaint, and pending this the Plain- 
« tiff brings Debt on the Recovery of the 10 l. and recovers, no Proteſtaticn 
being takin of the Villeinage, the firft Fudgment is reverſed by Error or 
Attaint, the Detendanc thall not be eſtopped of the Villeinage by the 
Recoiery in the Action of Debt; For by the Rever/al of the firſt Action 
all that depended upon it is reverſed. Br. Eitoppel, pl. 197. cites 18 E. 
. 6 
* 4. It one to whom another is indebted be ontlawed, and the Debtor 
pays the Money to the Ineen, and atterwards the Outlawry is rever e; 
now the Creditor ſhall recover the Debt agaiaſt him. $5 Rep. go. b. 
Cites 7 E. 4. 2. 
5. So it the Goods of an outlawed Perſon are ſold by the Sheriff upon 2 
Capias Uclagatum &c. and atter the Outlawry is reverſed by Writ of Er- 
ror the Detendant ſhall have Reſtitution of his Goods. Bat it the 
Sheriif by Force of a Fieri Fac. ſells Goods, and after the Judgment 
is reverſed ia Writ of Error, the Defendant ſhall not have Reſtitution 
of his Goods, but the Value of them that they were fold for. And 
there are two Reaſons of this Diverſity, 1ſt, that if the Sale of th: 
Sheriff by Force of a Fi. Fa. ſhall be avoided by ſubſequent Reverlal ot 
the judgment, no one will buy, and conſequently no Execution will 
de made. 2dly, In the Caſe ot Fi. Fa. che Sheriff is compellable to 
levy the Debt ot the Goods of the Defendant, and therefore there is 
great Reaſon that ir ſhall ſtand ; Bur in the Caſe of Cap. Utlag. the She- 
riff or Eſcheator is not compellable to ſell them, but may keep them 
to the King's Uſe. 5 Rep. go. b. Trin. 42 Eliz. in Scacc. in Hoe's 
Caſe. 
6. Recompence in Value upon Voucher once lawfully executed ſhall not be 
diveſted, tnough the Title of the Demandant to the Land, which he fe- 
covers, be afterwards diſaffirmed and evitfed. 5 Rep. go. b. g1. 4. cites 


3 E. 3. 51. 


(H, b. 
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(H. b) Judgment. Reſtitution. oo 1902 | 


1. IN an Aſſiſe if the Tenant loſes by Verdict, he ſhall be reftored 
to the Lands, it it be reverted in a Writ of Error. 8 0. 6. 2. 
2. So if the Tenant in an Alliſe loſes by Verdict, he ſhall be re⸗ 


ffored co che Meſne Litues, if it be reverſed in a Writ of Error. 
8 D. 6. 2. 


z. So if the Tenant loſes in a yPrit of Entry ſur Diſſciſin, and 
after it is reverſed for Error, he ſhall be reſtored to the mean Jſſucs., 
Contra 1 E. 3. 22 but Quere. 

4. Where an erroneous Recovery is had againſt Tenant for Life, he in 
Reverſion and the Tenant ſhall have ſeveral Writs of Error, and 


judgment tor one of them, and Execution thall revett their Eſtates. 
Jenk. 69. pl. 31. cites 9 R. 2. Error. 


5. By Reverſal ot the Judgment by the Vouchee, him in Rev rien, Br. Error, 
Tenant by Reſceipt &c. by Error, or Attaint, the Tertenant ſhall be reſtored. pl. 85 cites 
Br. Reſlitution, pl. 6. cites 8 H 4 8 C. 


3. 

6. Upon a Li. La. the HHeriſf fold a Term for Years, by Virtue of the 8 P Re- 
Writ Venditioni Exponas, and paid the Money in Court to the Plain- l 
itt; atterwards the |udgment was reverſed for Error. The Queſtion 8 Rev" 


8 Rep. 96. ; 
was, it the Term ſhould be reſtored or only the Money? Manwood, b Trin 


n 7: | 
Dyer, and Wray, thought the Deteadant ſhould not be reſtored to Jac. C. B. | 
the Term, (ir being law tally Sold in Default of the Party) but that he bird | 
. 5 8 . Reſolution 
he thould have only the Money tor which it was fold, D. 363. pl. in Matthew y 
24. Irin. 20 Eliz. Anon. Maning's | 
a Caſe 4 ' 
363. Marg. pl. 24. citesitas adjudged accordingly 26 Eliz. Bur if the Term be extended upon ax ty 
Elegit, and Judgment reverſed for Error, the Termor ſhall be reſtored to the fame Term and not to 1 
the Value of it. Paſch. 17 Jac. B. R. Bathunft's Caſe. 


7. It an erroneous Judgment be reverſed, as to the mean Profits, it 
feall have relation until the Time of the firſt Fudgnient given, tor it is to 
twour Juſtice, and to advance theRight ot him who hath Wrong by b 
the erroneous Judgment ; But it any Stranger hath done a Treſpaſs upon | 
the Land in the mean Time, he who recovereth, after the Reverſal, hall have f 
an Actien of Treſpaſs, and it the Deſendant pleads that there is no ſuch lh 
Record, the Plaintiff ſhall ſhe w the ſpecial Matter, and ſhall maintain 0 
his Action, for as he is to anſwer the mean Profits to the Per ſon who hath | 
judgment of Reſtitution, ſo the Law gives him a Remedy againſt all 

if 
| 
] 


Te in the Interim. 13 Rep. 21. Hill. 2) Eliz. iu Canc. 
non, : 

8. An Attaint was brought in C. B of a Verdidt in B. R. If Execu- 
tien had been awarded in C. B. and the Verdict had been atterwarads d:ſ- ; 
affirmed, the Court of C. B. might have awarded a Writ of Reſtituti— lþ 
on, though it the Verdict had been affitmed they could not have award- | | 
ed Execution, becauſe they had only Tenorem Recordi. Cro. Eliz. | 
371, 372. pl. 10. Hill. 37. Eliz. B. R. Vork v. Allen. 

9. A Term of Years appriſed by a Jury upon an Elegit to an 1001. A Term 
and delivered in Execution to the Plaintiff himſelf at the ſame Value was old to J. S. 
dented per tor. Cur, to be reſtored, though the Surmiſe of the Sci. in truſt for 
Fa, was that the Plaintiff had levied the 1001. of the Profits of the 32 
Land demiſed; ' But if at the Time of Appriſment and before the Delivery, to 3 
he had rendered the 1001. en Pais, or after in Court, he ſhould have veyed, the 


LL A udita 


— — — 
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Term being Audita Querela, Mo. 813. pl. 1216. Hill. 11. Jac, C. B. Cemyn v. 


alledged to 
Meck Brandlyn 


reater Value N. Ch. R. 143. Gaſcoign v. Stuft.— Where the Sale was to the Party himſe a 
Son was granted but otherwiſe in caſe ot a Stranger. Yelv. 180. Goodier v. 4.4 py 
Caſe and Worrcl's Caſe. ; m's 

It is no more than a bare Delivery in Specie, and ſo ought.to attend the Fate of the Execution, and 
if that be reverſed to be reſtored in Spe :ic again, Yelv. 180. S. C. The Difference is ade 
this Sale and Delivery upon Elegit to the Party bimſelf, and a Sale to a Stranger upon a Fi, Fa. For > © 
Fi. Fa. gives Authority to the Sherift to ſell, and bring the Morey into Court, and ſo ſhall nor be 
reſtored on Reverſal of the Execution, becauſe the Stranger comes to it duly by Act in Law. 5 
the Sale and Delivery of the Leaſe to the Party himſelf upon an Elegit is no Sale by ec * 
Writ delivered in Extent, which being reverſed the Party ſhall be reftored to the Term iſe1f 
Cro. J. 246. Goodyer v Ince. S. C. | 


10. Debt was brought by A. as Adminiſtrator where he was Executor 
and 821. recovered ; it the Money is levied A. may well retain it; Per 


Doderidge. Cro. J. 394. pl. 6. Hill. 13. Jac. B. R. Slingsby y 
Lambert. i 
Palm. 324. 11. A Judgment was reverſed, and a Writ of Reſtitution awarded 29 


N N n + er vr erke 
5 - enquire what were the Profits of the Land a tempore Fudicit Prediti, 


he nor Which was wrong, for it ought to be what Profits &c. the Plaintiff bad 
do Peanſwer- taken Colore fudicii, and thereupon a new Writ of Reſtitution was — 
ed for Pro- ed, and upon the Return thereof an Exception was taken to the Writ 

fits from the that it ought to be what Profits he had taken after the Execution ſued, 


Hg 1 but adjudged that the Writ was good, becauſe upon the Reverſal of 


ment, be- the Judgment the Defendant is to be reſtored to all that he had loft, and 
cauſe vo * what the Plaintiff in the Judgment had raken by Colour thereot after 


Execution the judgment. Cro. J. 698. pl. 5. Mich. 22 Jac. B. R. Sympſon v. 


was had a- 
inſt him Juxon. 


till a Vear - ; , 

after, but he ought to have a ſpecial Sci. Fac. in ſuch Caſe, and the former Writ was quaſhed, and 
a ſpecial Writ awarded. t Writ of Reltitution upon erroneous Judgment reverſed be of Profits 
taken 4 Auguſt, (the Day when the firſt Judgment was given) it is ill, bur it ought to be Virtute, 
or Occaſione Judicii; For if he received the Profits by any other way, thoſe ſhall not be reſtored, 2 
Roll Rep. 475 Mich. 22 Jac, B. R. Simmonds's Caſe, and ſeems to be S. C. 


12. Reſtitution is of Duty, But Re-Reſtitution is of Grace; Per Twiſ— 
den and Kelyng Juſtices. Raym. 85. Mich. 15 Car. B. R. The King 
v. Burgeſs, on 1 4 ot Forcible Entry. 

13. In Caſe Fudgment be reverſed on a Writ of Error, a Sci. Fa. lies 
on Suggeſtion of a Payment ot the Money condemned by the firſt Judg- 
ment, and upon 2 Nihils returned then Reſtitution lies, and a Writ 
of Execution, though the Party Plaintiff in the firſt Action knows no- 
thing of the Matter, and the Caſe of Meeks v. Long in the Court 
was agreed to be ſo. 2 Show. 210. pl. 217. Trin 34 Car. 2. B. R. 
Pigg. v. Gardiner. 

Show 261, 14. Writot Reſtitution lies not againſt any that are 20 Partzes to 

3 the Record. 2 Salk. 587. pl. 1. Trin. 3 W. & NI. in B. R. Tie 
ng that King and Queen v. Leaver. 

if it did it 

muſt be by Scire Facias, and that ſo it was in 1 Cro. 328. 


15. Writ of Reſtitution will not lie againſt Di/c:/or or Feoffee of Re. 
coveror in EjefFment alter Reverſal of the Judgment, becauſe they ate 
Strangers to the Record; Per Holt Ch. J. Pemberton allenting. 2 
2 587 pl. 1. Trin. 3 W. & M. in B. R. The King and Queen . 

Leaver. 

16. If a Feme recovers Damages and then Marries, and the Fudg- 
ment is reverſad, Reſtitution lies againſt her and her Husband ; Per Hole 
Ch. J. 2. Salk. 587 pl. 1. Trin. 3 W. & M. in B. R. The King and 
Queen v. Leaver. a 

: 17. By 


Error. 


/. By Virtue of a i. Fa. on a Judgment in Debt Sheriff ſold Cattle, 
it was moved on Reverſal of the Judgment to bring the Money for 
which the Cattle were ſold into Court, tor the Benefit of the Defen- 
dant who was then a Priſoner, but it was difallowed ; Then it was 
moved to pay Detendant as much Money as the Cattle were ſold for, 
but that was denied likewiſe becauſe they might be ſod for Jeſs than the 
veal Value, and it the Defendant brings Treſpaſs he will recover the full 
Value, and therefore the Plaintiff muſt agree with him to prevent ſuch 

Action. 4 Mod. 161. Hill. 4& 5 W. & M. in B. R. Weſtern v. 
Creſwick. 


RA 7 
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— 


(l b) To what Thing he ſhall be reſtored aſter Reverſal. 7 
To a Collateral Thing executed. 


we * 
V W . ² H — -.,. 


. IF a Man recovers Damages, and hath Execution by Fieri Facias, There is a 
1 and upon the Fieri Facias the Sheriff ſells to a Stranger a Piverſity be- 


Term tor Years of Land of the Party, and after the Judgment is 7" mee 


reverſed, he ſhall be reſtored only ro the Money for which the Term cn of 
was ſold, and not to the Term itſelf, becauſe the Sheriff had ſold 7e. 
it by the Command of the ydrit of Fieri Facias. Co. 8. Doctor i are 


Drury. 143. Matthew Manning 19. b. Co. 5. Hoe go. b. Dper compulſary 


and volunt a 
20 El. 363. 24. As, and oe 


3 a ; therefore if 
an erroneous Judgment is given in Debt, and the Sheriff by Force of a Fieri Facias ſells a Term of 


the Defendant's, and the Judgment is atterwards reverſed by Writ ot Error the Party ſhall never be | 
reſtored to the Term, but to the Money for which they were fold; But where a Man is outlawed, | 
and a Capias is directed to the Sheriff ro take the Body & Bona, & Caralla quz per inquiſitionem 0 
venerint in manus noſtras ; if in ſuch Caſe the Sheriff ſells the Goods, and the Outlawry is after- 
wards reverſed, the Party Hall be reſtored to his Goods, becauſe the Sheriff was not commanded by 
the Writ to ſell them; Per Curiam. 8 Rep. 143. a. Paſch. $ Jac. in Dr. Drury's Caſe. 5 Rep. 
90 b. Trin. 42 Eliz. in the Exchequer in Hoe's Caſe. S. P. Goldsb 130. ol. 9. Gawdy Serjeant 
cited the Caſe of Hanmer v. Luddingtan, 20 Eliz in which Caſe he was of Counſel, and x S. P. 
was adjudg'd therein accordingly. But if the Term be extended on Elegit, and Judgment re- 


verſed for Error, the Term itſelf ſhall be reſtored. Dy. 363. Marg. pl. 24. cites Paſch. 17 Jac. 
B. R. Bathurſt's Caſe. 7 


- — 
— . AA 


2. I the Goods of an outlawed Man are ſold by the Sheriff upon a 2 Vern. 314+ | 
Capias Urlegatum, and after the Outlawry is reverſed by Writ of S. C. cited. 
Error, he ſhall be reſtored to the Goods themſelves; becauſe the | 
Sheriff was not compellable to ſell theſe Goods, but only to keep | 
them to the Uſe of the King, Co. 5. Hoe's Cale 90. b. 

3. It a Man recovers Damages in a Mrit of Covenant, as the par- 
ticular Cale was againſt B. and hath an Elegit of his Chattels, and 
ot the Moiety ot the Lands, and the Sheriff upon this Mrit delivers 
a Leaſe tor Years of Land, which B. had ro the Value of 50, co 
him that recovered, per rationabile pretium & extentum, (as the 
Words were) to have as his own Term in tull Satisfaction of 50 /. 
Part ot the Sum recovered; and after B. reverſes the ſaid Judg⸗ 
ment, he ſhall be reſtored to the ſame Term, and not to the Value; 
tor though the Sheriff might have ſold the Term upon this Writ, 
yet here is no Sale to a Stranger, but a Delivery of the Term to 
the Party that recovered by way of Extent, without any Sale, 
and theretore the Owner ſhall be reſtored. Paſch. 16 Jac. B. R. 
between Buckhrur/ and Mayo, adjudged per Curiam ; for the She- 
rift is not bound by this Writ to {ell che Land, as he is in a Fieri 


Factas ; 


592 Error. 


Facias; Quære this Cale, for this is a Sale, the whole T5551. 
ing delivered to the ]Party according to the Value in Srois. un 


earl 

5 F Tye Law would be the ſame, it Perſonal Goods were delivereq 
to the Party per rationabile pretium & extentum, upon the Reverſzi 
of the Judgment he ſhould be reſfored to the Ooods themtelyes 
for the Caule aforelaid. Palch. 16 Jac. in the Caſe between 4% 
hurſt and Mayo, Agreed per Cur, 

5. It a Man recovers by erroneous Judgments, and preſents 10 4 f. 
nefice, or enters into the Perquiſite of his Ville, and atter the Judgme,,v 
is reverſed by Writ ot Error, theſe being Collateral Things ſhall nc; 
be deveſted. 8 Rep. 142. b cites it as ſo held in q H. J. 11. 

6. It an Adv.w/on comes to the King by Forfeiture upon an Outlaw, 


and the Church becoming void the King preſents, and then the Outlaury 
is reverſed for Error, yet the King thall e joy that Preſentment, becauſe 
there it came to the King as a Profit ot the Ad vowſon; Per. Cur, Vo 
269. pl. 421. Mich 30 & 31 Eliz. Beverley v. Cornwall. ; 

7. But if a Church be void at the Time of the Outlawry, and the Pre. 
ſentation is thereby torteired as a Chattel principally and diſtin& of it. 
ſelf, and then the Outlaury is reverſed ; the Party ſhall have Reftituticy 
of the Preſentation ; Per Cur. Mo. 269. pl. 421. in 8. C. 

8. M. the Husband ſeiſed in Fee levied a Fine, and afterwards 1 Ma. 
riæ was outlawed of Treaſon ; the Conuſee conveyed the Land to the Croun 
and afterwards the Daughter and Herr of the Husband reverſed the Out: 
lawry, The Wife of M. ſued to have Dower within the five Years after 
the Outlawry reverſed, but long Time alter the five Years after the 

* Fine levied. lu this Caſe it was reſolved, that the was nor barred bx 
the five Years atter the Fine, but ſve might have frbe Nears after the Out 
lawry reverſed. Mo. 639. pl. 879. 27 Eliz., in Canc. Menvil's 
Cale. 

9 A, ſeiſed of Land in Fee was attainted of High Treaſin, and the 
King granted the Land to B. and atterwards A. committed Treſpaſs upin 
the Land, and atterwards by Parliament A was reſtored, and the Attain- 
der made void, as if no Aft had been, and thall be as availble and ample 
to A. as if no Atrainder had been; and aiterwards B. brings Treſpaſs tor 
the Treſpaſs meſne ; and it was adjudged in 10 H. J. fol. 22. b. That 
the Action of Treſpaſs was not maintaiuable, becauſe that the Aitainder 
was diſaffirmed and annulled ab initio. 13 Rep. 20. Hill. 2) Eliz. in 
Canc. Menvil's Caſe. 

10. And in 4 H. 7. 10. it was holden, That aſter Fudg ment reverſed 
in a Writ of Error, he who recovered the Land by erroneous judgment 
ſhall nat have an Action of Treſpaſs for a Treſpaſs mean. 13 Rep. 29. 
in 8. C. 

11. When a Man recovers any Poſſeſſion or Seiſin of Land in any 
Action by erroneous Fudzment, and alterwards the 7udgment is reverſed, 
the Plaintiff in the Writ of Error ſhall have a Writ ot Reſtitution, 
and that Writ recites the firſt Recovery; and the Reverſal ot ir in the 
Writ of Error is that the Plaintiff in the Writ of Error ſhall be reſtored to 
his Poſſeſſion and Seiſjn Una cum exitibus thereof from the Time of the 
N &c. Per Curiam. 13 Rep. 21. Hill. 27 Eliz. in Cance in 

envill's Caſe. 

12. The Sheriff” ſells a Term upon a Scire Facias, and aſterwards the 
Judgment is reverſed ; Reſolved the Party ſhall not be reitored to the 

erm, but to the Money for which it was fold, it the Sale be without 
Fraud. Mo. 573. pl. 788. Mich. 41 & 42 Eliz. B. R. Anon. 


13, Where 
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13. When an erroneous Judgmear 1s given, and the Judgment is at- 
tetwards reverſed by Writ of Error, Collateral Acts extcutory are barred 
by it; But otherwiſe it is of Things executed; Per Curiam. 8 Rep. 142. 
b. Paſch. 8 Jac. in Drury's Caſe. f 
14. As it an Action ot Eſcape be brought againſt the Sheriff, and the 
judgment is reverſed by Wrir of Error the Action is gone, and he may 
plead Nut tiel Record. But if Judgment and Execution be had againſt the 
Sheriff betore the Reverſal the ſame remains in Force. Ibid. cites 
34 H. 6. 2. b. and 21 E. 4. 23. b. 
15. But there is a Diverſity between a Recovery 5 prior Title, and a 
Reverſal of a Fudgment by Writ of Error; as if a Woman has judgment 
and Execution in Dower in Ancient Demeſne, and it is atter reverſed 
ina Writ of Falſe Judgment ; and becauſe ſhe had held the Lands tor 
two Years between the firſt Judgment and Reverſal, the Value of the 
Land is inquired, and taxed at 20 Marks in a Scire Facias againſt her, 
ſhe cannot plead a Recovery in a Writ of Right Cloſe in Nature of a 
Cui in Vita. 8 Rep. 143. a. b. per Curiam, cites 20 E. 3. Scirc Facias 
123, in Herbert's Caſe. 
16. No Reſtirution of Goods taken on an erroneous Execution for 2 Sid. 125. 
which Damages had been already recovered in an Action of Treſpaſs. Raym. 1 7 ee 
does 
74. Paſch. 15 Car. 2. B. R. Sumer v. Felgate. 


not appear. 


— V. * 
S. C. related by Twiſden J. but S. P. does not appear. 90 


17. The Defendant in Error recovered 100 l. Damages in Debt in Brownl. 109. 
C. B. and there had an Elegit into the County of M. reciting that another Goodier v. 


Elegii iſſued into London, and was returned Nihil. And upon a Teftatum 42 
| = 5 S. C. accord. 
eft it was commanded to extend all the Goods and Lands; whercupon the ingly. But 


Sheriff returned, that he took a Leaſe for Nears of Tithes, which be deli- it had been 
dered to him, ut Bona & Catalla ſua, for the ſaid Debt. The Writ be- 9Perwiſe if 


ing with a Teſtatum, whereas there was not any Writ before awarded wot 18 


into London, was held to be Error; And it was reſolved, That te Eprancer 
Sale and Delivery of the Leaſe to the Plaintiff himſelf upon an El:git was no by the She- 
Sale, by Force of the Writ delivered in Extent, which being reverſed, = of the 
the Party ſhall be reſtored to the Term itſelf. Cro. J. 246. pl. 4 Trin. 21 for 


| I. 
8 Jac. B. R. Goodyere v. Ince. — 


| | 3 | to the Opi- 
nion of 28 Eliz Dy. for it is the Party's Folly that he does not pay the Judgment ; and it ſuch Sales 
ſhould be made void, none ſhould buy Goods of the Sherift, by Reaſon whereot many Executions 
would remain undone ; and this by the Opinion of the whole Courr. 


(K. b) In judgments and Executions. 


Fol. 779. g 


J. I F A. recovers in a baſe Court within the County Palatine of 
A Cheſter, and upon this a Writ of Error is brought there before 
the Chiet Juſtice, and upon thts the firit Judgment was reverſed ; and 
by the Cuitom in ſuch Caſes, he at whoſe Suit it is reverſed ought to 
have Colts ; and there upon the Reverſal Judgment is given that the 
Party thall be reſtored to all that he had loſt, bur no Judgment is given 
pon the Roll certified in the Writ ot Error in B. R. that any Judg- 
Wan was given tor the Coſts, and yet a Scire Facias is certified for 
hone the Colts, adjudged this is Error. Trin. 9 Car. B. R. 

etweeu Foden and Maddock, pet \Cur, Jntratur Jaſch, 8 Cor. 

7 N or: 


* — —— 


© 94a Error. 


Rot. 397. But at another Day upon Examination of the Becac 
it appeared to be well. | . : Record 
2. If judgment be given agaiaſt the Bail, and after a Scire F4ci,, 
is. brought agaiolt the Bail, and « ee againit them, and all 
Judgment given againſt them tor Coſts de incremento, this tg erronc. 

ous; vecaule no Coſts out3ht to be given in a Scire Faciag. Ulf 
11 Car. B. G. between Hardy and Bron, ADJUDAeD per Curtam 
in a Writ of Error upon ſuch Judgment in Rippon Court. In- 

tratur Trin. 10 Car. Rot. 979. | 
Cro. C. 471. 3. In a Formedon in diſcender, if the Demandant demands one 
8.2 5 Metſuage, one Garden, ten Acres ot Meadow, and ten Acres ot 
Plane. © © Paſture; and the Tenant as to the Meſſuage, Garden, two Acres 
but not ex- prati & Paſturæ, Parcel of the ten Acres prati, and ten Acres 
attly S. P.— Paſturæ, pleads a Feoffinent of the Father ot the Demandant with 
x wee — Warranty and Aſſets, and as to the Relidue he traverſes the Gif 
0 . 4 tc. to which che Deinandanc as to the firſt Plea rakes Iſſue upon the 
SC Allets, and this is tound tor the Demandanr, upon which Judgment 
is given, that the Demandant ſhall recover Seiſin of the ſaid Meſfuage 
Garden, and two Acres prati & Paſture; And as to the Reſidue the 


Demandant relinquithes his Iſſue. This Judgment is erroneous 
becauſe it does not appear how much ot che two Acres was Meadow, 
and how much Paſture ; {0 that the Sheriff knew not of what Thing 
to give the Oemandant Seiſin. Paſch. 13 Car. B. R. between 
Prat and Goo lier, adjudged in a Writ of Error upon ſuch Judgment 
3 and this reverſed accordingly. Intratur Pill. 11 Car. 
Ot. 349. 
Cro. C. 481. 4. In an Action in Banco, if Judgment be given againſt the Princi- 


Pl 88 pal, and after a Scire Facias is brought againſt the Bail, and upon 


S. C. all el this judgment is gi Ven againſt the Bail ; yet if there be not any Ca 148 
Tuftices ebe of Record ſued againſt rhe Principal betore the Scire Facias brought 


præter Ho- this is erroneous. Paſch. 14 Car, B. N. between Griffith and 
bart hell. auth, adjudged in a Writ of Error upon ſuch Judgment, and 


at both in . 2 . : 
Geng Judgment againſt the Bail was reverſed accordingly, Intratur 
B. R. a Ill. 13 Car. Rot. 559. 
Capias | | | 
againſt the Principal ought to be taken forth and return'd Non eſt inventus, otherwiſe no Scire 
Facias ought to be ansinſt the Ball. Jo. 396. pl. 4. S. C. bur S P. does not appear. 
Error by the Bail, for th at Jede ment was given avainſt bim upon a Scire Facias where no Capias was 
awarded againſt t Principal before the Scire Facias awarded againſt him. And it was held, that the 
Writ ot Error well lay in this Caſe for the Bal. And the Fudgment in the Scire Facias <vas reverſed; 
and the like Writ was allowed between Coles and Babington. Cro. E. 733. pl. 65. Mich. 41 & 
42 Eliz in Cam. Scacc. Price v. Price. Cro. E. 730 pl. 69. in Cam. Scacc. Cockeyn v. 
Lady Hawkins. S. P held that the Writ well lay, for that the Suit againſt the Bail is within the In- 
tent ot the Starute of 2- Eliz. and is in the Nature of an Action of Debt, and judgment was athrm'd. 
3 Same Caſes of Cro E. cited Comb. 325. Paſch. 7 W. z. B. K. bur Holt Ch. J. faid, he did 
not approve thoſe Caſes, but preferr'd the latter Authority of Barcock v. Zhomplon, which ſe at 
(G. a) ſupra, pl. 2. See tit. Bail (B) pl. 1. S. C. and the Notes there. 


5. It the Sheriff makes Execution in the Franchiſe this is good; tor he 
is Officer immediate to this Court. Br. Error, pL 153. cites 11 H. 4. 9. 


per Hil) | : 
6. But per Norton, if Bailiff of the Franchiſe makes Execution in the 
Guildable, this is Error, quod non negatur. Ibid, . 


7. After Recovery in Debt of 400 J. a Fi. Fac. iſſued, upon which 1001. 
was levied and returned, atterwards a Cz. Sa. iſſued for the «hole 400/. 
and thereupon the Detendant was outlawed. It was atligned for 
Error that the Ca Sa. 0% yt to have been only for zoo d. and the Judgment 
of Execution was reverſed, becauſe the levying of the 100 J. was re- 
turned ot Record upon the Fi. Fa. Mo. 598. pl. 819. Mich. 34 & 
35 Eliz. Wells v. Denny. 


. 


aid ac. · dn gx 
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(L. b) hat Act will aid an Error. 
| Appearance, 


1. VF a Summons be not well made, if he appears of Record, this Br. Error, 
takes away the Error, for the Summons is affirmed, ?/ 25: <ics 


42 E. 3. 30. | Br Faux 


Judgment, 
pl. 4. cites S. C. 


2. Ik a Man was never ſummoned „yet if he appears it is not Er- Br. Error, 
ror. 46 E. 3. 30. 9 ogy 
Br. Faux Judgment, pl. 4. cites S. C. 


3. Ik an Omiſſion be made of any Writ or Proceſs, or one Writ a- 
warded in Lieu of another; pet if the Judgment be not given there- 
upon, but after the Party appears and pleads to liſue, and Judgment SSALY 
is given upon the Verdict; this is not (*) erroneous, becauſe he had ©*) Zo! 75 
not taken Advantage of this before pleading to Jfſue. 3 Þ. 6. 9... 
for he had Dap by. the Roll, and lo no Oiſcontinuance. 29 E. 3. 


31. b. 
4. Ik a Ban in Banco brings a Bill upon his Privilege, but hath Roll Rep. 
no Writ ot Attachment ot Privilege, pet ik the Octendait after ap- 8 pl + 5 
pears aud pleads, this ſhall be helped by the Appearance. Trin. cordingly. 


13 Jac. B. N. between Havert and Gibbons. per Coke 
Ch. J. quod 
3 Bulſt 61. S. C. but as to this Error Curia adviſare vult. 


fuit conceſſum per Haughton J. 


5. Ik a Man be indicted, and no Addition is given to him ag Cro. J. 689. 
ought, yet if the Defendant appears and pleads to Jfſue, aid this 8. _ 
is found againſt him; this 15 helped, tor the Addition is ordained off Rep. 
by the Statute, tor that the Party which is to be outlawed ought 225 8.0. 
to have Motice of it, and here he hath Motite, & conſtat de Perfona e 
10 the appearance. Dill. 18 Fac. B. K. Fohbuſor's Caſe adjudgsd, tam 


Curiam —— 


S being moved in arreſt of Judgment. See tit. 
' g Additions, 
(P) per totum. 


6. In Debt if a Capias be the firſt Proceſs, and not a Summons, Ag See Infra, 
ought ta be by the Law, though the Defendant appears and pleads (©: © ls. 


to 3ſſue, and this 1s found agaiaſt him, upon which Judgment 1s Sade“ 
given, yet this milawarding of the JIrocels is erroneous and not (1 2) pl 15. 
helped by tye Appearance. Paſch. 3 Jac. B. R. between Banks and tir. Pro- 
014 Pembleton ADJUD&ED in a Writ of Error, Jalch. 5 Jac. B. R. ce (D) 4 
between Cook and Ballard adjudged, which Intratur Trin. 4 Jac. , N. 
Rot. 681. Hill. 4 Jac. B. R. between 440 and Catehnud ADJUDRED, there. 
which Jntratur Trin. 4 Jac. Rot. 1609, Contra Paſch. 11 Jac. 
B. R. between ach and Gudfeld adjudged. | 

7. If a Pan be ſummoned to appear in un Inferior Court, and the 
Delendant does not aBprar, and notwithſtanding the Plaintiff puts 
in a Declaration and dcclares againſt him, and after the Detendanr 
appears, and atter makes Delault, bp which Judgment is given againit 
am by Default, the Appearance hath jciped the putting the Decla⸗ 


ration before Appearaice, and ſa it 15 not erxoneovs, Trin. 15 Jac. 


< © 


= = SI 30 — — 


5 95 wh Error. 
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B. K. between Harri« and Goodale in a orit of Error upon , 
Judgment in Jpſwich ney 2 and the Judgment affirmen ye; 
Curiam. But Hougyton tatd, that this was neither a Milconti 
nuance nor Diſcontmuante; but Montague and Ooderidge ard, 
that this was a Pilcontmuance. | 
8. Ik in Treſpaſs tor an Atiault and 4 in an Inferior Cour; 
if there be a Plaint entered, and a Declaration before any Appearance 
of the Defendant, and atter the Delendant appears without Pr ce, 
und pleads to litue, and this is found tor che Plaintiff, and Judgment 
accordingly, this is erroneous, and not helped by the Appear 
ance or leading, inaſmuch as there was a Oeclaration againg 
no Body, the Oekendant not being then in Court. Mich, 14 Car. 
B. R. between Brown and C/agy AVjUdged in a Writ of Erroc upon 
ſuch Judgment in the Court of Parſhalſea; and the Judgment re 
| verled ackordingly. Jntratur Paſch. 14 Car. Rot, 325. 
(G. d) pl. 23. 9. If an action be brought in an Interior Court againſt J. S. if the 
d. C Plaintiſf declares againſt him in Cuſtodia of the Serjeant and Miniſter of 
the Court, and it does not appear that the Serjeant had any Proceſs or 
Precept tu arreſt him, and the Detendanr appears and demurs for this 
Cauſe upon the Declaration, and upon this Judgment is given againſt 
the Deſendant, this is erroneous, for upon his Appearance he 
pleaded this Matter. Trin. 1649. between Læwe and Doddeſworth gg. 
Judged in a Writ of Error upon a Judgment in Bork, (as it ſeems) 
and the Judgment reverſed accordingly. : 
Br. Faux 10. He who appears at the Summons, or is eſſoined upon the Summojs, 
Judgment, ſhall not ſay after that the Summons wanted Form, or chat there is falſe 
pl 4 Irs Latin, or that he was not ſummoned &c. Br. Error, pl. 25. cites 


| 46 E. 3. 30. ; : 2 
A Le. 28. 11. Error was brought of a Judgment given in an Inferior Court, le- 
- 5 0 cauſe there was no Plaint entered, and upon the Record nothing was entered 
aVagc V. 


but that the Defendant Summonitus fuit & where the firſt Entry ought 
Knight, 3 
S. C'in to- 70 be, A. B. queritur verſus C. D. &c. and the Summons ſo entered is 
ridem ver- not any Plaint ; and for that Cauſe judgment was reverſed, Le. 185. 


o ; bot. pl. 260. and 302. pl. 415. Mich 29 & zo Eliz. Knight v. Savage. 


it was faid, that after the Defendant appeared a Plaint was entered; but it was anſwered that this did 
not help the Matter; For there ought to be a Plaint out of which Proceſs ſhall iſſuc, as in the So- 
vereign Courts, & of Original Writs, 


12. In Error on a Faudgment in Account it was aſſigned (amongſt o- 
thers) That the Writ of Account was brought in Norfolk, and the Cap ad 
Computandem was awarded to London ; whereas it ought ro have been to 
the Sheriff of the County where the Action was brought. Coke {aid 
it was helped by the Statute of Jeotails, and he appeared upon this 
Proceſs, and ſo had made it good; and Error in Proceſs cannot be al- 
leged alter In Nullo eſt erratum pleaded ; tor if it had been alleged 
the other Party might have alleged Diminution ; the [udgment was 
affirmed. Cro. E. 83. Hill. 30 Eliz. B. R. in Caſe of Robſert v. Au- 
drews. | 

13. A Capias was directed to the Sheriff of B. and it was returned by 
one who was not Sheriff, and this was held a maniteſt Error ; bur be- 
cauſe the Defendant had appeared after, and pleaded, it was held 
not material, and that his Appearance had made it good. Cro. E. 582. 
pl. 6. Mich. 39 & 40 Eliz. B. R. Thoroughgood v. Scroggs. 

14. Error of a Fudgment in Debt, becauſe the Original Writ had not 
the Sheriff*'s Name to the Return thereof; But in Regard the Defendant 
had appeared, and pleaded Nul tiel Record, it was holden nat mate- 
rial although the Writ had not been returned, and after A 

e 


L 
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he ſhall never take Advantage of the miſawarding of the mean Proceſs ; 
the Judgment was affirmed, Cro. E. 169. pl. 6. Trin. 42 Eliz. B. R. 
Dabſton v. Thorp. | | 

15. The Appearance of the Defendant wi help and ſalve a Miſcon- The Ap. 
tinuance of Proceſs, but there is no Caſe in the Law to prove that any Fearance 
Appearance will help and ſalve a Diſcontinuance ot Proceſs ; Per Wil- pr x Trot 
liams J. and the whole Court agreed clearly in this, that mo Appearance 111 
will help and ſalve a Diſcontinuance ot Proceſs. Bulſt. 143. Trin. 9 Jac. ance of 


in Caſe of Bradley v. Banks, Pere Roll 


Ch. ] Sty. 237 Mich, 1650. 


16. Error aſhgned was, that the Nit was in Debt for 40 J. and the ſenk. 347. 
Capias and all the Proceſs to the Return of the Pluries Capias accordingly ; bl. 99. 5. C. 
and then the Entry was, that Querens obtulit fe in Placito Debiti qo 5. 
and upon Detault ot the Detendant an Ex:gent was awarded, and the 
Defendant after appeared and pleaded and confeſſed the Action; and this 
was held no Error, being helped by the Appearance ; for as an Appear- 
ance faves Defaults in mean Proceſs, ſo it ſaves the Default ot the Con- 
tinuance by an Obtulit ſe ; the Judgment was affirmed. Cro. J. 311. 
pl. 10. Mich. 10 Jac. B. R. Lovelace v. Jeniper. 

17. A Judgment in aSecond Deliverance given in C. B. was reverſed, 
becauſe there was t any Writ of Second Deliverance certified, although 
it was awarded upon the Roll, and the Parties appeared aud pleaded 
to it. Cro. J. 424 pl. 8 Paſch. 15 Jac. B R. Newman v. More. 

18. In Error ot a Fudgment in Dower it was aſſigned, that there was 
not any Original Writ nor Warrant of Attorney for the Defendant. But up- 
on Diminurion alleged the Writ was certified ; but tor the Warrant of 
Attorney, becauſe it was not aſſigned of Record that Diminution might be 
alleged, it was held that it was now aſſignable. Cro. C. 351. pl. 16. Hill. 

9 Car, B. R. Wickham v. Enfield. 

19. Audita Dnerela was brought, and a Scire Facias thereupon bearing Vent. v. 
Date before the Audita Luerela, and the Defendant appears, and for this 8 * — 
Cauſe demurs. The Court held that this Fault is cured by the Ap- er 1 

arance; for Audita Querela is more properly a Commiſſion than a lowed Bur 

rit, avd f the Party be in Court, the Matter ought to be examined it was ſaid 
withcut inquiring into the Nature of the Proceſs by which he was brought chat if an 


in, tor it might be that he appeared without Procels. Sid. 456. Hill. 2 
20 & 21 Car. 2. B. R. Vaughan v. Loyd. „ « Sunday 


or the like, 
the Appearance of the Party would not help ir. 


20. But it was agreed that a Hire Facias upon a Fudgment differs, Vent q S. C. 


and that a Fault therein will not be cured by Appearance, becaule the & wy: fo 
Sci. Fac. is in Nature of a Declaration. Sid. 406. in S. C. oregon 
| : , there the Sci. 
Fae. is the Foundation and Quaſi an Original, and the Jugment is given upon it; but here the Sci. 
Fac. is only to bring in the Party to anſwer, and in the Nature of a meſne Proceſs, and the Judgment 


is given upon the Aud. Quer. 


21. If an Inferior Court awards a Capias where no Summons was firſt Vent. 249. 
returned, as there ought to have been, 5 this Fault in the Proceſs is Mich. 
| 


aided by Appearance, and is not a 12 


2 on a Writ of Error; , R. Anon. 
Per Hale Ch. J. Vent. 220. Trin. 24 Car. 2. B. R. in Caſe of Read S. P ruled 


v. Wilmer, accordingly. 

ae eee 
per Cur. for by Appearance all Defaults are ſaved, though it be in an Inferior Court, and ſo Wylde 
ſaid it had been of late conſtantly ruled, contrary to Cro. J. 108. Pratt v. Dixon. Freem. Rep. 468. 
pl. 642. Trin. 1678. Wheeler's Caſe, 


7 N 22. In 


' Error. 


22. In Error of a Judginent out of an Inferior Court an Exception 
was taken, that the „irt Process was a Capias; led non allocatur; 2 
caule it was cured by Appearance. 2 Lutw. 953. Mich. 3 Jac. 2 
Buſzard v. Bull. gs 

23. In Error to reverſe a F47ment in an inferior Court, it was aſſign. 
, ed, that the Proceſs of Attachment was returned thus, Nibil habet ul; 
ſuntaon” poteſt Ec. and thereupon a Capias awarded, which was irresy. 
lar, for an Alias Attachment thould have been awarded, and there Was 
not any Cuſtom returned to warrant the Uſage of a Capias in Proceſs, tor 
that is given by Statute, which extends not to interior Courts - Bur 
the Court held both theſe Errors to be cured by the Appearance of the 
Detendant. Carch. 206. Hill. 3 W. & M. Bofon v. Phy ler. 

24 Appearance helps only when the Party comes and p/zads to Iſſie 
not when the Party comes in and challenges the Proceſs upon the Ac. 
count of its Detect; Per Eyre J. 1 Salk. 59. pl. 2. Trin. 6 W. & NM 
in B. R. in Caſe of Wilſon v. Laws. : 

25. A J:mmons in Treſpaſs out of the Court of Ely was returnable ge. 
* merally the ſame Day, and a Return the ſame Day oft a Summoneri, and 
an Attachment and Return the ſame Day of a Nil, and then a Cadias 
returnable the ſame Day, and thereupon brought in in Cuſtody, Declara- 
tion, Plea, Demurrer and Judgment, and Writ of Inquiry executed 
and returned, and judgment final, all in one Day; Reſolved, that the 
bare Appearance upon the Capias being compulſory did not help this Er. 
ror, becauſe it was what the Defendant could nut avoid. 12 Mod. 523. 
Trin. 13 W. 3. Biddolph v. Veal. 

26, A Writ of Error was executed the ſame Day with the Return of th: 
» Poe, and fo might be before any Pone iſſued out, and Judgment was 
reverſed for this Error; For no Appearance and Pleading can help 
that. 12 Mod. 524 Trin. 13 W. 3. Biddolph v. Veal. 


What Defects are aided by Appearance, See Tit. Default, (E. 2) 


— 


—— 


(L. b. 2) Aided by Intendment. 


1. C\Heriff returned upon a Capias Cepi Corpus, and the Record is that 
8 he always appeared by Attorney, and per Cur. this is not Error; 
For it ſhall be now intended that it was by Aſſent of the Parties, and 
then no Error ; _ Nota. Br. Error, pl. 184. cites 21 E. 4 77. 
2. Error upon Outlawry of Felony —_ IndiFment, which was, that 
| Preſentation was before A. B. and C. D. 2 of Peace, that F. b. 
&c. ſuch a Day &c. and did not ſpeak of Commiſfion 4 Oyer and Termi- 
ner of Felonies ; And per Huſſey and Jenny the Omiſſion of it is Error; 
But Fairfax contra; For it ſhall be intended by theſe Words, bers 6f 
Peace, that they have Commiſſion ; But Huſſey ſaid, No; For where 
Mayor, Steward, or the like, is Coroner, Indictment taken before A. B. 
Mayor or Steward ſuper viſum Corporis, is not good without this Word, 
{(Coroner,) Br. Error, pl. 186. cites 22 E. 4. 12. | 


(M. b) 


Error. 


599 


(M. b) Pleading abateable. 
l hat Act will help an Error. 


1. I F in Treſpaſs of Charters taken, the Plaintiff does not count of Br. Error, 
the Quantity of the Land comprited in the Charters, (admit- 39, 

ting that he ought) pet it the Detendant does not take Advantage but S P. 

thereof, but pleads, and Judgment is given againſt him, this helps docs not 


the Error, and he ſhall not aſſign it tor this. 20 Aff. 3. | appear, — 
(E) 8. P. accordingly, but adds, tamen Quzre. — See (P. b) pl. 12, 


2. If a Feme Sole brings Treſpaſs, and recovers, and a Writ of 
Inquiry ot Damages is awarded, ana betore the Return thereof the 
Plaintiff takes Husband, and after the Writ is returned, and | udg- 
ment given thereupon without any Exceptions taken by the Detend⸗ 
ant, he ſhall not have Advantage of this in a Writ of Error, be- 
cauſe the Mrit was only abateable by Plea. Mich. 40, 41 Eltz. 

B. R. between Sith and Odybam dd judged. 

3. Ik an Action be brought ageinſt Sir Francis Forteſcue Milgem, Cro. J. 482. 
& Baronettum, and he appears and pleads to Iſſue, and a Verdict * 3 
and Judgment IS giben tor the Plaincift, the Defendant in a Writ of „ kb n. 
Error ſhall not have Advantage to ſay, chat he was a Knight of the s C. ad- 
Bath, not ſo named, maſmuch as he had appeared to the other Name judg'd. — 
and pleaded, and ſo had concluded himſelf. Paſch. 16 Jac. B. B. Noll Rep. 


between Markham and Sir Francis Forteſcue ꝗdjudged. ” BY 5 
| adjudg'd 
accordingly. See (F. c) intra, pl. 5. S. C. —— And ſee tit. Eſtoppel (L) pl. 12. 8. C 


4. Upon a Trial between a Peer of the Realm and another, the 
Sheriff does not return any Knight as he ought ; If the Peer does not 
challenge the Array, but the Jury gave a Verdict he ſhall not have 
Advantage thereof afterwards. Paſch. 9 Car. between the Lora 
Pris and Kirtman, Mjudged in a Yrit of Error upon a Judg- 
ment in Banco, for he may waive his Priviledge and the Trial be 
without any Knight. 

5. It is a good Rule that where any Matter may be pleaded in Abate- 
erent it Hall never be aſſigned for Error. Per Holt Ch. J. Carth. 123. 
cites 2 Saund. 212. and 48 E. z. 10. b. 3 H. 4. 6. 


N. b) 
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Error. 


(N. b) What Act will help an Error, where the Erro 


appear of Record. 


1. IF a Man be indicted for a Conſpiracy, and no Year or Place al. 
1 leged of the Conſpiracy, though the Defendant did not take 
Exception to it, but pleaded Not-Guilty, and Judgment is given 
ogainlt him, this Pleadiug ſhall not help the Trror. 24E, 3. 3; 
; 4 So * Han be indicted as of a Conſpiracy, where the Matter 
ſhewed it was Extortion and not Conſpiracy, though the Defendant 
pleaded Mot⸗Gullty, and a Judgment is given againſt him, yer 


this ſhall not help the Error, for this appears upon the Record, 


24 E. 3. 36. adjudged. of i 
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